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Before Mr. Justice C. C. Ghose and Mr, Justice Chotsner. 
EMPEROR ` 


0, 


NRITYA GOPAL ROY AND OTHERS." 
Reference— Fudge disaprecing with the verdict of the jury-—Criminal Proce- 
dure Code (Act V of 1898), Sec. 307—Verdict manifestly wrong— High 
Court, duty of—Doubtful case. 


The High Court should exercise the powers vested in it by section 307 of the ï 


Code of Criminal Procedure when it can affirmatively, with certainty and safety 
hold that on the evidence the verdict of the jury is manifestly wrong. It will 
not interfere with the verdict of the jury in every case of doubt entertainable on 
the evidence: Queen v. Sham Bagdi (1) and Emperor v., Swarnamoyee (2).° 

The duty of the High Court on Reference under “section 307 of the Code of 
Criminal Procedure does not end by merely finding that the defence story is one 
which cannot be accepted. It has to find out whether on the. evidence such as 
appears on the record it was possible for the jury to take the view which they 
have taken with reference to the accused whose case has been referred ; that is to, 
say, whether the jury were entitled to discount the evidence which had been 
given by the prosecution , witnesses because of the fact that the witnesses who. 
have come and deposed òn the side of the prosecution are witnesses who aro ad- 
mittedly adherents of a party opposed to that of the accused. 


The jury can take into consideration the fact that the witnesses: Tor the GA 


cution had been at some time or other, concerned ‘at criminal cases- either started’ 
by them or started against them, aud can come to the conclusion that the evfe? 


dence on ‘he side of the prosecution is one which they cannot accept. 


ë Criminal Reference No. 74 of 1922 by the Séssions Judge of Hooghli; 
(1) (1873) 13-B. L. R. App. IQs h (2) (1914). I. | OF R. 41 Cale. OR- 


é 
z t 





1922. 
wnt 
December 545. 


Docewiber, 15. 


se 


THE CALCUTTA LAW JOURNAL. "[Vor. XXXVII, 
Reference under [section -307 of the Code of Criminal Proce- 
dure. Fee 
The accused, 18 in number,. were tried on charges under sec- 
tions.147, 304 read with 149;325 read with 34 and 148 of the 
Indian Penal Code. With regard to 8 accused, the verdict of the 
jury was accepted by the learned Sessions Judge, and they were 
acquitted ; but the learned Sessions Judge, disagreeing with the 
verdict of the jury with reference to the remaining 10 accused 
persons, referred the case of the ten accused persons to the High 
The material facts appear from thë judgment. ' 


Babus Manmatha Nath Mukherjee, Narendra Reiskaa Bose 
and Anullyadhan’ Mukherjee for the Accused. 4 


Babu Sures Chandra Taluqdar for the Complainant. 
_ Mr. Orr. (Deputy Legal Remembrancer) for, the Crown. 
The Court delivered the following judgment : : i 
This is a Reference under the provisions of section 307 of the 
- Criminal Procedure Code by the learned Sessions Judge of Hooghly 
with reference to the case-of ten accused persons, now before ‘us, 
who along with eight others were tried before a jury. . With regard 
to the latter, the verdict of-the jury has been accepted-by the 
learced Sessions Judge. The accused persons were tried on charges 


, under -sections: 147, 304 read with sections 149, 325 read with 


section 34 and section 148 of the Indian Penal Code. ' The learned 
Sessions Judge, disagreed with the verdict of the jury with refer- 
ence to the ten accused persons before us and has, under, the 
provisions of section 307, referred the case of the ten accused 
‘persons to this Court for its orders. : l 


The facts have been very fully and exhaustively get out in the 
learned Sessions Judge’s charge to the jury and also in the letter ` 
of reference to -this Court and, therefore, it will not be necessary | 
for us to repeat the same in detail. Briefly stated, it appears that ` 
there is a person of ‘the name of Nritya Gopal Roy in village l 
Sachanari in the district of Hooghly, and within the jurisdiction of 
the Arambagh Police Station.. He is apparently a person of- con- 
siderable wealth and. influence in the village but he is given to: 
dissolute habits, and it is - stated that some time before the date of 
the occurrence he -brought a. , Prostitute of the name of Kallidasi to 
_ the village and housed her near “the houses, of. respectable villagers, é 
` These latter remonstrated with. Nritya ae and: for;sometime past, 


+ 
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there has been considerable tension of feeling between Nritya Gopal 
and his adherents on the one side and the people who were opposed 
to him in the village. Proceedings under section 107 of the Code 
of Criminal Procedure were started by both parties against their 
respective adversaries and there has been as stated above, consider 
able friction between the two parties owing- to this and other rea 
sons. Itis alleged that on the rst Baisak last, corresponding to 
14th April, 1922, Nritya Gopal accompanied by some of his adhe- 
rents came to the house of one of his opponents named Surendra 
Sarkar. There a person of the name of Safulla Thakur, who was a 
Brahmin by caste, was sitting at that time in the Battakkhana of his 
master and Bhikkabhai Surendra Sarkar.- Nritya Gopal with two of 
the accused, Rakhal and Nogen came and began to taunt Safulla. 
Safulla remonstrated with the party but to no effect and thereupon, 
it is alleged, Nritya Gopal gave orders to his men to attack Safulla, 
It is alleged that under the orders of Nritya Gopal accused No. 7 
Nerode Adak gave Safulla a /athi blow. Safulla was severely 
wounded and was carried t> a sugarcane field where he was further 
struck several times by means of /afhis at the instance of Nritya 
Gopal and some of his adherents. Meanwhile two of the servants of 
Surendra Sarkar named Nibaran Bagdi and Sarada Bagdi who were 
sitting in the daifakkhana of Surendra when Saffulla was attacked, 
came to the rescue of Safulla. Their intrusion was resented by Nri- 
tya Gopal’s men andthe accused Rakhal, it is alleged, speared 
Nibaran in the abdomen and the accused Nogen Adak, speared 


Sarada: At or about this time the assault on Safulla had proceeded’ 


so far that he lost his consciousness, and thereafter, it is alleged, 
Safulla was carried to Nritya Gopal’s house, Safulla’s clothes had 
been smeared with blood and it was thought necessary that his 
clothes should be changed. This was accordingly done in Nritya 
Gopal’s house. He was thereafter taken to the house of the accus- 
ed Rakhal where he was kept for some considerable time. After- 
wards, he was carried to the house of certain persons who have been 
described in this Reference as the “ Tellies” and at this last place 
one of the “ Tellies” a person of the name of Subodh Dey was 
severely assaulted by the rioters. Safulla thereafter, was carried 
to the Sadar door of Surendra Sarcar and was left there. The two per- 
sons who had been struck“by means of spears’ Nibaran and Sarada, 
died shortly after. As regards Safulla he recovered after lapse of a 
considerable time from the effects of the wounds which had been 
inflicted on him. News of this assault was taken to the police 


aon ae is “ata distance of ig’ miles from the scene of the — 
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occurrence, by « one of the Tellies, namely a person called Kamis.“ 

_ kha Dey. He apparently. was not, at the.time’ when - he started for. 
the police station,. fully acquainted with all that had happened.” s 
His: information has been commented upon as not being exhaustive `- 

and sufficiently full: of the incidents spoken .to later on, by the. 
prosecution witnesses, Investigation, was commenced..by the. 
police c officers on the following day. Nibaran and Sarada: died... 
shortly, thereafter. “During the course of the police investigation it~. 
WAS found that the accused persons.and other persons belonging to, 
their camp had all left the village and the police officers had - consi- 7." 
derable difficulty.in tracing them out and in collecting informations: - 

“as regards the occurrence. The evidence, as against the accused), i. 
persons: | has been divided by. the learned Sessions Judge- in-his ,. 

_ charge to the jury and also in his letter of Reference to this Gourt, < 
“under four heads— the first head being the assault.on Safulla at-the.-, 
house of Suren ‘Sarkar, the second part of the case being, concerned : 
with the. incidents which ‘had happened. when Safulla was carriéd:to : 

the sugarcane field and thence to the house of. Nritya Gopal and -<> 
thence. to the house of Rakhal. The third part of the case related - 

to the incidents which took place at, the house of. the Tellies and” 

the fourth part of the case related to the incidents which took- place = ee 
when Safulla was carried to the Sadar door of his master, ei ee 


“With, reference to the first part of the case there are two witnesses | 
who speak to it, namely, Safulla and , the witness Brojonath.“ 
With reference to the,second part of the. case, not less than seven 
Witnesses, speak to the same but. with. reference to: the first two of ° 7T 
the. seven witnesses who speak to the second part of the case the: > = 
learned. Judge has: very -fairly put before the jury and also in-the.. . + 
these’ two witnesses, namely, Chandy Charan De and: Babu Ram: :>-: 
De were not witnesses on whose testimony implicit reliance could ~ =è- 
be placed., He has; :however, discussed : fully; the evidence of thé tant 


+ 
4 r + beeen) 


five remaining witnesses. . Kh. b. l iS 


“With reference’ to the third part of the case, there are ‘two witness. ; 
es: namely, Subodh. Charan De being’ the person who was beaten at, B 
the house ‘of the Tellies and Chaddy ‘Charan’ ‘De, one of the two wit- on 
nesses ‘whose’ testimony: hias not béen accepted by the learned | 


Judge. manan , So dee f 
. A 9 ~ e # A. 

“Ag regards the fouith’ part of the “case, there is- the evidence bf: ae 
Safulla who, had i regained his corfaciousness by the time when. he: . a 


wad taken from the house of Rakhal to » the Sadar door of Surendra; , ci 
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Sarkar; in addition to the evidence of the witness.No. 23 Jogen- - CRIMINAL, 
dra Dulay and the witness Radhi Bagdini, who is described as one 1922. 
of the-mistresses of Nritya. The learned Sessions Judge has in his baraat 


charge to the jury as well ‘as in'his'letterrof Reference to this Court,” 
pointed out certain circumstances which in his opintoh went to show 
that the defence theory which was to be gathered froin the cross- 
examination is one which cannot be believed. There is in our opi- _ 
nion considerable force in what, the learned Judge has said with re- 
ference to the unreliability of the case set up by the defence in the 
Court below. We have examined such:portions of the evidence as. 
were. relied: upon by ‘the accused in the Court below as proving 
their.innocence in this case with some degree of care and we have 
also listened with attention to what has been urged by Mr. Mukher- . 
jse in support of the theory that the casé of the prosecution is one 
which cannot be relied upon. Now in this case nearly all the wit- 
nesses of the prosecution were partisan witnesses. This is a fact 
which hag rio doubt been referred to in the learned Sessions Judge’s 
charge to the jury and also in his letter of Reference to this Court. 
For sometime past, criminal proceedings were pending between the | 
parties, some of which were started by one faction and some by the. 
other faction. Mr. Mukherjee has dwelt upon this fact for the pur- 
pose of showing that the jury were entitled to take into consider- : 
ation the nature of the case for.the prosecution and the character. of 
the witnesses. In othet words the jury:were entitled to consider ` 
whether there-was sufficient motive-on the part of the witnesses for . 
prosecution to-so depose as to bring home to the accused their: guilt | 
in this case; Mr. Mukherjee has also called. our attention to the ~ | 
fact that not only did the jury bring ina unanimous verdict of not : ° 
guilty, with reference to the. eighteen persons but that with refer- 
ence to eight of ‘such persons the verdict of the jury.has been ac-. . 
cepted by the learned Sessions Judge indicating thereby that at any J 
rate the-evidence, with. reference to the eight accused persons-as , 
regards whom thé verdict of the jury has been accepted by the ‘, 
learned Sessions Judge was.inthe opinion of the learned. Judge-not..': 
of such a nature that it could be relied upon. Mr. Mukherjee has :; 
further arguéd thatif the learned Judge. was of opinion that with ç. 
reference to the eight accused the prosecution evidence could not be 
safely acted upon, there is considerable room for the contention 
that with reference to the remaining ten accused persons the same _ 
standard of judgment should :be applied | to` the evidence as regards | 
them. In other words, itis urged that it is not enough to show- ,. 
- that, this Gourt,-if it had” tried the case’ds a, Court qf., original juris; <; 
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diction, would upon the evidence on the record come to a conclu-- 
sion other than the conclusion at which the jury have come. but 
that it must.be shown by this Court before it sets aside the verdict 
of the jury on a Reference under section 307 of the Code of Criminal 
Procedure that the verdict of the jury with reference to the ten per- 
sons whose case has been referred to this Court is so manifestly 


“wrong that it must be set aside by this Court, We have come to 


the conclusion on consideration of the whole case that the defence 
theory is one which cannot be accepted, but our duties .under sec- 
tion 307 do not end by merely finding that the defence story is one 
which cannot be accepted. We have to find out for ourselves whe- 
ther'on the evidence such as appears on the record it was possible 
for the jury to take the view which they have taken in this case with 
referencejto the ten accused persons whose case has been referred 
tous, Putting it briefly, it amounts to this namely, whether the 
jury were entitled to discount the evidence which had been given 
by the prosecution witnesses because of the fact that the witnesses 
who have come and deposed on the side of the prosecution are wit- 
nesses who are admittedly adherents of a party opposed to that of 
the accused. Inthe second place, the fact that nearly all the wit- 
nesses had been at sometime or other, concerned in criminal cases 
either started by them or started against them is a circumstance so 
important that the jury can hardly be blamed ‘if they took that into 
their consideration and- came to the conclusion that the evidence 
on the side of the prosecution was one which’ they could not accept. 
In the third-place, if the evidence with reference to the eight ac- 


cused could.not be relied upon, could it be said with certainty and 


safety that the evidence, with reference to the ten accused, given by. 
the same persons who spoke tothe culpability ‘of the eight accused 
with reference to whom the learned Sessions Judge has accepted the 
verdict of the jury, i is of such a character after making all allowances 
as regards the partisan character of the witnesses and the motive of 
the witnesses, as to induce us to hold affirmatively that the verdict of 
the jury i in this ‘case with reference to the ten accused whose cases 
are now before us, is manifestly wrong? On avery careful and 
anxious - ‘consideration of the case, we have come to the conclu- 
sion that we could not say that that evidence is of such a character- 
that the verdict of the jury is manifestly ‘wrong. There can be no: 
doubt whatsoever that an occurrence such as has been described 
above did take place. But these are not circumstances which would 
entitle usto hold on consideration of-the evidence’ on the record 
that the ‘prosecution evidence ‘must ‘necessarily be believed. We ~ 
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have come to the conclusión- that we cannot accept this Reference 
and that the accused persons must be discharged. ` Mb, 
Our attention has been drawn by Mr. Mukherjee to a series of 
cases decided under the provisions of section ‘307 of thè Code of 
Criminal Procedure, laying down principles which ought to guide 
this Court when it is called upon to exercise its’ powers under sec- 
tion 307. The case which has always been referred to in this con- 
nection is the well known case of Queen v. Sham Bagdi (1), if we res- 
: pectfully may, to endorse and emphasise what has been laid down 
in’ that case and also the principles laid down in the case of 
Emperor y. Swarnamoyes (2). 
l The bail bonds of the accused are discharged. 
A.T Me, l Reference rejected : Accused discharged. 
- (1) (1873) 13 B. L.-R. App. 19. (2) (1913) l; L. R. 41 Cale. 621. 
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CRIMINAL REVISION. - 
Before Mr. Justice Buckland, and Mr. Justice Cuming. 
BHABANI PROSAD MOITRA 


v, 
HARI CHARAN BHATTACHARJEE. * 


Criminal trial—Civil nature— Decision. 

- Tho complainant fenced "the disputed land. The fencing was somittedly 
removei by the accused. But the Magistrate did not consider in his ‘judgment 
the knowledge or the intention with which the accused caused the fencing to be 
removed. There was no finding that the accused entered into or upon property in 
possession of the complainant or what his intention was in trespassing, if he did 
so. The accused was convicted under sections 447 and 426 of the Indian Penal 
Code. He discussed the case as if it was of a civil nature: 


Held, that it would have been better if the Magistrate had considered whether 
or not the case was of a civil nature and come to the conclusion that only a civil 
- wrong had been committed. He should have said so and dealt with the case accord- 
ingly.. If, on the other hand, he was of opinion that a criminal offence had been 
committed, though he might refer to the evidence in a manner ‘equally appropriate 


ë Criminal Revision No. 289 of 1923, against the order of R. F. Lodge Esq, l 


Sessions Judge of Murshidabad, dated the 16th January, 1923, affirming that of 
Babu Nalini Ranjan Raha, Deputy Magistrate of ideo dial dated the on: 
Deteinber, 1922. 
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CRIMINAL. ` to-civil proceedings, he should not have lost sight of tho fact that he was deal- 


1933. : ing with a criminal prosecution and ultimately should kiasa aii of , the case 
Nee purely from the stand point of the Criminal law. ` : 
Bhabani: 
gra ~ Application for.. Revision under. section 435 of the Code of Cri- 
< Ban: Y minal Procedure by the Accused. 
-7 Prosecution ee sections 447 and 6 of the Tawan Penal — 
Code. 


The facts appear from’ ‘the ` ‘following judgment. of the Trial 
7 Court : : 


8 4 * 7 
1 ‘i r t 


“ Bagi reasons,— oad e 
“The dispute is only with regard to a piece of land which the 
prosecution alleges to be a part of the properties belonging to ‘the 
deity kàówn as Kripamäyi™ The complainant is admittedly the: 
priest and his case is that he had been in’ possésdion of thé’ dis- 
puted land and he had fenced-a portion of it, but the fence was 
broken and removed under order of the accused Domon Moitra. 


“The accused admits that the complainant had fenced the 
land and that he had caused the fencing to be removed on the 
following day. His plea is that he is the owner of the land in 
dispute, | , Ty 

It is neither clear from the documents filed by the defence that 
the disputed land i is a part or parcel of the lands referred to there- ' 
in, nor it is for me-to enter into the- questions of title. The disput- 

$ e ed land is only a few cubits offfrom the temple. I find no good 
| grounds for disbelieving the’ complainant and his witnesses. From 
their statements, the case forthe prosecution has, in my opinion — 


"w 


z been proved beyond any reasonable doubt and I therefore convict 
the accused Domon Moitra under sections 426, 447 Indian Penal 
Code’ >, a 
Babus Disdtashi Sanyal and ad Mohan Sanyal for the ` 
Petitioner. | 
l The following deme: were delod . 
Amis e Buckland, J:: The judgment of the trying Magistrate in this 


case is‘ most unsatisfactory. 'He has’ not considered ‘in his judg- 
ment the knowledge or the’ intention with which the accused ` 
caused the bamboos—fencing to. be removed. Nor’ does it appear 
from his judgment that he came to the conclusion that the accused 

< entered ‘into or upon property ip the -possession of the complainant, 
or what his intention was in ‘trespassing, if he did so.” The result i 18 
that it, is extremely. difficult “from the judgment to ascertain what, 
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was in-the mind of the Magistrate when he convicted the accused 


under sections 447 and 326 of the Indian Penal Code. He seems, 


to have discussed the case as if it was of a civil nature. Having 


done so he had to deal with it as a criminal trial which in sac it 
was. 


ed whether or not the case was of a civil nature and if came to the- 
conclusion that only a civil wrong had been committed he 
should have said so and dealt with the case accordingly. If, on the 
other hand, he was of opinion that a criminal offence had been 
committed, though he might refer to the evidence in a manner 
equally appropriate to civil proceedings he should not have lost 
sight of this fact that he was dealing with a criminal prosecu- 
tion and ultimately he should have disposed of the case purely 
from the standpoint of the criminal law. This judgment of the 
learned Magistrate, in my opinion, is neither the one nor the 
other. 

‘The judgment and order of the Deputy nee of Berham- 
pore dated the 6th December 19223 must be set aside. The case 
ig aj petty one but even so, in the circumstances, there must be 
retrial. The case is therefore remanded in order that it may be 
tried by some other Magistrate and we leave it to the ee 
Magistrate to nominate such Magistrate. eO N 

The sums orderéd to be paid if paid will be refunded. 


Cuming J: I agree with the order. l 
A. T, M. Rule- made absolute. 


| Before Mr. Justice C. C. Ghose, and Mr, Justice Cuming. 


DWIGENDRA NARAIN, BAGCHI 
Ds 
KING-EMPEROR.* 


“Appearance by pleader—Criminal Procedure Code (Act V of 1898), section 305 
(2)— Prosecution under section 51 (c) of the Income Taw Act (XI of 1932.) 


-The District Magistrate in his capacity as am Assistant Commissioner of Income 
"© Criminal Revision No. 459 of 1923, against the order of Mr. S. N. Basa 
Mullick, Sub-Divisional Magistrate of Meherpur, dated the 28th February, 1923. 
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Tax granted sanction for prosecution of the petitioner, under section a (E) GE the 
Income Tir Act” CA havidg failed without ‘reasonable ciusé ‘br“exctise to fúrnishY 
in‘due time: og return! w which Had been -chlled‘ for: from him under section-32 ofthe, 
Act... ‘The’ Sub” Divisional Officer.took ‘cognizance. of the case -and summoned the; 
petitioner, to appaacbefpre him on a certain date. Thea, petifioner, appeared before, 
him through a pleader and prayed for exemption from personal attendance and for 
rmissign , to appear through e a pleader. This prayer was granted. ‘Tie’ ‘Sib 
Dinjional Oe Oficer fook i the statement of ‘the pleader ‘and recorded the. following 
order :‘f w Before, however, writing up to the District Magistrate for tra nsfêr. df 
the case from ‘my ‘file, ''musténforce'the attendance of ‘the. accuséd,.s0,-f.revoke. 
the concession granted under ‘section. 6 (2) of the Code of. Criminal. „Brocos 
GEG ccs cis riua 2 


ta r 7 
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“Yo renga z 
1 Held, that in the circumstances of the’ case, the Sub-Divisional Officer. should. 
not have, revoked the concession which he had previously extended 6 the = potis 
Ke of. Allowing, him to appear by a pleader. ; 
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_-Pióceedings instituted against the: Ee e under the: provisions! 
‘of the Income Tax Act ; ae Ah A, 
“The ‘material facts appear from the judgment, ; GAGE 


Babus ” Dasarathi ` Sanyal, Amarendra Nath Bose; “Hiralal 
Chuskerbuity, Z Lalit Mohan “Sanyal and | Jot Nath Ghose” “for” “the 
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` Mr. Orr for the Crown.’ S À = NAN eee 
. The judginent: -of the Court was as fallow ee To rym ow 


- 'Tħis'is a Rule calling upon: the District Magistrate of Nadia’ to 
show cause. why, the proceedings instituted against the petitionér 
under the provisions of -the {pcome Tax Act rg22-should not-be 
quashed on the ground that the said proceedings had not been: insti- 
tuted under proper sanction, as the District Magistrate and Colléc: 
tor is not the Assistant Commissioner of Income-Tax in respect-of 
assessment of incomes exceeding Rs. 20,000, and, secondly,. why.the 
order'of the ‘trying Magistrate dated: the 28th february, 1923, revok- 
ing the concession of appearing by a pleader under section 205 of 
the ‘Code of CribtinalPlodédire kkould hot Uéwet aside. - “i ote. 

' As regards the first ground, Mt. Dasarathi Sanyal, who ‘appears 
on behalf of the petitioner, dtatts: ‘thatthe! does not wish to press: the 
same, The „Rule will, therefore, . stand discharged so far as‘ thefirst 
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As regards the second ground, the acts are as followa'sTie 
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petitioner ‘before us was served with a notice on the ‘rath December, 
tYgray by the Shb-Dirisional "Officer ‘of.’ Méherpur, ‘in his‘capacity as 
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an Income. Tas. Officer, 1 requiring, the pétitioner to submit a return 
of hig, income within seven days. ` The ‘petitioner, - it appedrs,’ there- 
upon raised a-question as to whether his separate income’ should of 
should: not'be-included in the total income of the undivided joint 
Hindu family, of which he was a member.” Certain ` ' correspondence’ 
ensued, between the petitioner and the said’ Sub-Divisional Officer’ 
in his capacity. as, an Income Tax Officer, and eventually on the 11th’ 
February, 1923, the Sub- Divisional Officer applied to the District 
Magistrate i in-the latter’s capacity as an Assistant Commissioner of 
Tacome Tax for sanction to prosecute the ‘petitioner -under section 


5 (c) of the Income Tax Act, for having failed without reasonable . 
calise or’ éxcuse’ to furnish in due time ‘a’ return which had been 


called for from him under section 22 of the “Act. 

_ The District Magistrate of Nadia granted ` sanction for prosecu: 
tión of-the petitioner on the 15th February, 1923. On the i6th 
February, 1923, the Sub-Divisional Officer in his capacity as an 
Income-‘'ax Officer purported to make a-report: to himself as the 
Sub-Divisional Magistrate, witha request for issue: ofa process 
dgainst the petitioner and on the same date the Sub-Divisional Offi: 
cer took cognizance of the case and summoned the petitioner to 
appear, before. h'm on the a6th February, 1923. On the 27th Febru: 
ary, 1923, the petitioner appeared before- the Sub-Divisional Officer 
through a pleader and prayed for exemption from personal atten- 
dance and for permission to appear through a pleader. This prayey 

‚was granted by the Sub Divisional Officer, and on the case being 
put-up before him on the 28th February, 1923, the Sub-Divisional 
Officer took the statement-of-the Pleader, wherein it was stated that 
the petitioner was not legally bound to submit a return and that 
the:learned: Sub-Divisional Officer had: no jurisdiction to try the 
petitioner, Thereupon the Sub-Divisional Officer recorded the fol- 
lowing order in the Order Sheet :—“ He (the petitioner) further ob- 
jects to trial-by.me. I have no objection to give the accused option 
to have the case tried elsewhere, but, I am afraid, his attitude shows 
that he is;bent on delaying the ends of justice anyhow.- I cannot 
quash the proceedings at this stage on the objection taken by the 
accused without entering into the merits of the case, .-Before,-how- 
ever, writing up to the District Magistrate for transfer of the case 


from my file; I must enforce the attendance of the accused, so I re- © 


voke the concession granted under section 205 (2) of the Code of 


Criminal: Procedure and order the issue of warrant against him ee 


Jail of Rs. -200'; fixed 6th March, 1923.” 


- This. order of - the aa a a Officer is challenged LAN Acc. Ne. J 26 Ra 
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petitioner on the ground that the, discretion vested in, the Sub-Divi- 
sional Officer under section 205 of the Code of Criminal Procedure 
was exercised wrongly and unfairly, having regard to the facts 
appearing on the record. We have gone through the record and 
while we are reluctant to say anything which may have the effect of 
limiting the discretion given to Magistrates under section 205 of the 
Code of Criminal Procedure, we think in the circumstances of this 
particular case the Sub-Divisional Officer would have been well ad- 
vised if he had not revoked the concession which he had previously 
extended to the petitioner of allowing. him to appear by a pleader. 
We think it was wholly unnecessary to order the issue of a warrant 
against the petitioner and in that view of the matter we must set 
aside the order of the Sub-Divisional Officer, requiring the perena 
attendance of the. accused before him. — 


: We gather from the record that. the case against the petitioner 
will come on for trial before a Magistrate other than the Sub-Divi- 
sional Officer. We desire to observe that the order that we have 
just made will not be understood to limit in any way the discretion 
vested, under section 205 of the Code of Criminal Procedure, in 

the Magistrate oe whom the case will eventually come on for 
trial, ; 

The Rule, therefore, is made absolute in the manner indicated 
above on the second ground. 


A. T, M. Rule made absolute. 


Vor.‘ XXXVIIL], _ HIGH COURT. 
APPELLATE CRIMINAL. 


Before Mr. Justice C. C. Ghose, and Mr. Justice Cuming. 


SUPERINTENDENT AND REMEMBRANCER OF LEGAL | Camumat. 


AFFAIRS, BENGAL a ; 1923. 
| ane 
p. > ; , May 8. 


NARAYAN CHANDRA BANERJEE.* 


kariye, bindinp—-Bengal Municipal Act (IIIB. C, of 1884), sections 209, 

353-—Apreement with Municipality—Condition ka aa j 

The'Municipality by, means of the requisition ids section 209 of tho Bengal. 
Municipal Act, can compel a person to erect a fence by the side of a tank. The 
person so bound can transfer to the Municipality the duty by conditions entered 
into by the latter with the former. 

_ Appeal under section 417 of the Code of Criminal Procedure. 

Offence under section 353 of the Bengal Municipal. Act. 

` The material facts appear from the judgment. . <i 

~ Babu Manmatha Nath Mukherjee for the Appellant.’ 

- Babus Dasarathi Sanyal, Debendra Tarik Bhattacharjee, and 
Lalit Mohan Sanyal for the Opposite Party. 


The following judgment was delivered : 


. ‘This is an appeal by the Superintendent and Remembrancer of 
Legal affairs, Bengal, against an order of acquittal passed by Mr. B. 
N. Mukherjee Magistrate, first class, Howrah, acquitting the accused ° 
in respect of an offence punishable under section 353 of Act III (B. 
C.) of 1884 of not complying with the terms of a notice under sec- 
tion 209 of the Bengal Municipal Act served on him on the 16th 
September, 1922.- The facts which have given rise to this appeal at 
the instance of Government, shortly stated, are as follows. The ac- 
cused was served with a requisition under section 209 of the Muni- 
cipal Act requiring him to cause a fence to be erected for the pro- 
tection of passengers and pedestrians over the bank of a tank belong- 
ing to the accused. The accused disobeyed this requisition, his 
grounds being that in 1898 certain land on the side of the tank was. 
made over by him to the municipality and conditions were imposed 
by him on the municipality at the time to the effect that if in future 
any fencing had to be erected or was required on the side of the ° 
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# Government Appeal No. 4 of 1923, e against the order of Mr, B. N. 
Mukherjee, Magistrate of Howrah, dated the 5th January, 1933. 
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tank the municipality would erect such a fencing at their own costs.. 
Now it appears to us on examination of the record that the accused, - 
who i is one of the heirs of one Girish Chandra Banerjee, proposed, . 
sometime in 4898, to the maneli of rowan offering to give. pr 


b 
fag 


the purpose of straightening a ‘tortuous ma of a “lane called. 
Girish Banerjee Lane, lying between the bank and premises No.. r5.. 
Girish Banerji Lane; : ‘It-appears from the petition of appeal of: the. 
Legal. Remembrancer that on the 3rd September, 189g, the members: 4 
of the Works Sub,Committee. of the, _ Howrah Municipality recom.: 
mended to the municipal commissioners that the proposal of the.. 
heirs of Girish’ Chandra Banerjee should be accépted. The ‘accused p 
states. that on the - “acceptance. of his offer being communicated .to 
him by the municipality he caused a letter to be written to the Secre-. 
tary of Howrah Municipality, an the 14th December, 1898., The; 
contents of this letter have been set out in paragraph 15 of the. petis, 
tion’ of appeal. ` ‘Tn 1914 it appears that. owing to erosion of the. 
bank of the tank, the lane in ‘question became ‘dangerous; to. the. 
wheeled traffic and on.the 16th May; - 1914, Mr. Hopkyns who. was; 
then the Chairman of the Howrah Municipality | wrote a letter, to the 
accused asking him to have this tank fenced as early as possible. The. 
accused „wrote a letter. in ‘reply, dated - aoth May, 1914, in which he. 
referred the Chairman, to the Resolution No. 5 (1) of the commis. 


-sioners of the ‘Howrah Municipality, dated the 6th October, 1898, 


and a‘letter dated 14th December, :1898 by which he made over a. 
*strip-of land on the east side of the tank in question on condition, ag: 
he alleged,’that,if any. fencing was required on the side of the. tank, 
the .municipality. would, have to.erect the same at their own costs. 

On» receipt of this: letter it appears, that the municipality ,caused- 
certain, departmental estimates to be prepared for fencing and for. 
acquiring the extra strip. of land. on: the side of the tank but that.in- 

asmuch as- the funds did not permit of this work being done- at once: 
the work was left in abeyance. This. is clear from paragraphs ro, 


“and rr ofthe petition of appeal of the Legal Remembrancer, . Some; 


time thereafter, that'is, in September, 1922, the requisition as, refer, : 
red to above, was: served on the -accused under section 209 of the. 
Bengal- Municipal'Act. The accused.. failed and neglected to carry . 
out the works ‘specified in the requisition and -he was: prosecuted,-: 
before the ` Deputy ‘Magistrate of Howrah who "by, his: aia 
sth Januaty, 1933, acquitted the accused. 
On behalf of the appellant it” has been contended before us that; 

the letter of the ath “December,. 1898, relied upon by the accused: 


ca ` 
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and a copy whereof has been tendered i in id being exhibit 


(A), was a copy of`a' copy of a letter addressed to the municipality by ` 


the accuséd and as such it was not admissible in evidence, Further, 
it has been ‘argued ‘that there are no niateriáls from which it can be 


established that the municipality had undertaken ‘to fence “the tank 


at their own ‘costs and that assuming that tHe municipality had so 
undettaken, ‘that, by itself, did not and could not absolve‘the'accused 


of his obligation to carry out ‘the requisition which was “served òh’ 


him -under the provisions of section 209 of the Bengal Municipal 


Act Now so far as the materials on the- present record’ go, it is 
clear that, at, any rate, from “1914” onwards, up to ‘date, the’ 


accused has been insisting upon this, namely, ‘that the land was 
originally made a‘free gift of to the municipality on conditions such 
are to'be found in the letter ‘of the r4th- December, “ 1898. It has 
been suggested to us that ‘in the-archives of the municipality at 
Howrah there’ is no such ‘letter as the’ letter of the r4th December, 
set out in “paragraph rs ‘of the petition of appeal, púrports to be, 
and that what had really happened was that alongwith the letter of 
the zo0th May, 1914 written in reply to‘Mr. Hopkyns’ letter, a letter 
purporting to have been written on the 14th December, 1898, was 
enclosed and that the accused had obtained a certified’ copy of that 
copy which he had enclosed in that letter. Now the document-ex- 
hibit (A) does not by itself purport to’ be a certified ~copy of.a copy 
ofa letter. The witness to‘ whom this letter was put in the course 
of his cross-examination ddes‘ not describe ‘it as a certified copy.of a 
‘copy -òf a” letter. He states that it‘is a certified ‘copy of <a letter 
bearing a date of the r4th December; 1898 and’ we find:on ‘exhibit 
(A) ‘itself a note by-the Magistrate that the” letter itself of which it 
purports to be a copy was’ “admitted By ana ne He prone 
tion o TO E pi 
“In the third sea it is! de from the ‘ extract of.: the Register of 
létter feceivéd by ‘the municipality’ df Howrah in the” month of De- 
cember,' 1898, that a‘letter ' purporting’ to ‘come from “the: accused 
and bearing the‘ date ‘of the: r4th ‘December,’ 1898, ‘making a free 
gift of certain land on certain conditions was received: by:the: muni- 
cipality.- : In-the: 4th: place, -it isapparent fromthe ‘materials on the 
‘record that throughout the’-years 1974, 1915, 1916'and 1917 the 
accused had -been consistently insisting upon ‘the performance by 
the-municipality of the conditions: which hé had ‘imposed: upon: them 
at the time when he made a free gift of the land to the m inicipality 
initDecember, 1893. Taking all these circumstances together, the 
cumulative’. effect thereof is, in our opinion, conclusive of the fact 
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that the municipality had received a letter such as has been set out - 


-in | paragraph 15 of the petition of appaal ofthe Legal Remembran- 


cer and that it is now too late for the municipality to contend that 
no such conditions, as are to be found in the letter, were ever im- 
posed by the accused at the time when the free gift of the land was 
made to the municipility. That being so, it follows in our opinion, 
that exhibit (A) was admisssible in evidence and secondly, that there 
are abundant materials onthe record from which an affirmative 
conclusion may be drawn that the municipality accepted a free gift 
of the land on conditions imposed by the accused. The question 
now arises whether having regard to all the facts, referred to above, 
the municipality in r922 was entitled, by means of the requisition 
under section 209 of the Bengal Municipal Act, to call upon him to 
cause a fence to be erected on the side. of the tank. Tne language 
of the section is only indicative of this, that there is power in the 
municipality to require a person to cause a fence to be erected by 
the side of a tank. But, because the power is existent in the muni- 
cipality by virtue of statutory provisions, it does not follow that the 
municipality cannot accept conditions such as were imposed by the 
accused in December 1898 when he made a free gift of certain land 
to the municipality. There is nothing inthe Municipal Act itself 
which can remotely suggest that the municipality is incompetent 
to enter into a binding engagement of this description. If that is 
go, the municipality is not, in our opinion, in the circumstances of 
a particular case, competent to require the accused to cause a fen- 
cing to be erected at his own cost. The circumstance that from the 
years 1915, 1916 and 1917 the question of sanction of a department- 
al estimate for the fencing of the tank was, on the tapis, cannot be 
overlooked. It shows, in our opinion, that the municipality at that 
time was prepared to acquiesce in the contention put forward before 
it by the accused that the fencing, if it had to be done at all, had 
to be done at the expense of the municipality. It was not until it 


was discovered that the funds did not permit the fencing in question 


to be erected at. once that this prosecution started. On review of 
the entire circumstances before and after the prosecution started, 
we are of opinion that, there is no ground for our disturbing the 
order of acquittal. : . 

The appeal is, accordingly, dismissed. 
ALT. M o Appeal dismissed 
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APPELLATE ‘CIVIL. 
` Before Mr. Justice. Walmsley and Mr. pe Subramariy. 


SURADHANI DUTTA And ANOTHER 
v. 
SITOO SHEIKH AND OTHERS,” kai 


4 7 re 


‘Executing Couri--Civil Frecedure Code (Act Y @ 1908), See. M 0. 31 R. a) 0. 
` 23—Defence--Cómpromise. =. 
--An objection which could not have been raised under” section 47 of the Code 
„of Civil Procedure i in execution Court, can be mads the ground of | defence i in * 
i subsequent suit :- Nil Kamal v. Yahmabi (1) and other cases, ~! | ' 
The executing Court is not competent to enlarge, extend or modify- the dectee, 
even by consent of parties subsequent to the decree ‘unless it is in Beji mani of 
| the decree, i 


~ 


Order 23 of the Code-of Civil Procedure which deals with sajake of suits, 
is ; not applicable to execution proceedings. The, only adjustment; of decree.of : 
which the execution Court can take cognizance is the adjustment contemplated 
Tror st rule. a. poani 


“be 


Appeal by the Plaintiffs. j spr i 
Suit for recovery of possession of land. =° . > =. . 
. The material facts appear from the judgment of saiia J: 


Batu Nirmal Chandra Chatterjee (for Babu Rupendra Kumar 
Mitter) for the Appellants, 


Babu Phanindra Lal Moitra for the Respondents. 
The judgments of the Court were as follows : 


Suhrawardy, J: This appeal arises out of a suit for recovery 
of] ‘possession of certain parcels of land on the allegation that the 
‘plaintiffs got a decree in respect of them in 1908 but from which 
the defendants subsequently dispossessed them. The facts are that 
in 1908 the Plaintiffs brought a suit against the defendants and 
other persons for recovery of 4 pakis of land measured according to 
the standard called salkarska rod. In that litigation they’ finally 
got adecree for 3 pakis of land according to that measurement, 
namely xa/karsha measurement. They put that decree in execution 
when a commissioner was appointed by the executing Court to 

* Appeal from Appellate Decree No. 775 of 1920, against the decree of Babu 
Moti Lal Roy, Officiating Additional Subordin&te Judge of Faridpore, dated the 
15th August, 1919, modifying that of Babu Asutosh Roy, ‘Munsiff tst Court, at 
Goalundo, dated the 24rd December, 1918. 

(1) (1899) I. L. R. 26 Cale. 946. 
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deliver possession to the plaintiffs. The commissioner felt some. diffi- i 
culty i in regard to the measurement to be applied and the plaintiffs 
set ‘up a` Patlai rod::of 14 cubits, tinch, while’ the defendants set. up 
the nalkarsha of 13 cubits. The commissioner made a compro- — 


41 Im wh 


` mise with the consent of the” parties by which the length of the rod 


was fixed somewhere. between. these two figures and -according to 
that measurement:he ‘delivered: possession to the plaintifts of- -3- pakis 
of the land which according to, nalkarsha measurement came to 


< 3%, pakhis. * Subsequently the defendants dispossessed the plaintiffs 
_ from the: whole, of 3% pakis. The Plaintiffs got a decree for 3 pakis, 
_ according to nalharsha measurement, and the only, point in issue is 


with regard to. the-plaintte! right to recover the 34 ki remain- 


_ Ang. » Ti ee 
; 


. The trial Court gave, a decree: to. the plaintiffs holding. at thas 


defendants’ are bound by the result of the previous litigation In 
- appeal the learned ‘Subordinate Judge has reversed that, decree 


holding that ‘the: plaintiffs 1 in the previous suit brought a. claim: .for 
4 pakis ‘of ' walkarsha land while ‘they got a: decree for 3-pakis 


of natharsha land and therefore so much of the order “of the 


executing Court purported to put the ` plaintiffs ins. possession 
of 3% pakis was not right and could not be enforced. In this view 
of the matter be held that the plaintiffs are ‘entitled to 3 ee 


; and dismissed the suit for the remaining 34 paki. 


“On appeal: ‘several objections were taken to the’ decision: of the 
Court of appeal below. It is: urged that’ under- section 47 Civil 


Procedure Code'the defendants ‘arè not entitled to object.to the 


plaintiffs’ right to. recover the- whole 336 pakis. I may here men- 
tion that one of the defendants namely defendant No. 3 was not a 
‘party | to the agreement before the’ commissioner ‘in the previous 
execution proceeding as to the length of the rod used in measuring: 
“the land decreed to the plaintiffs in that suit.. With regard to-this 
` contention it is, enough to say that the present suit is not a continua- 
tion of.the previous litigation but is based upon a subsequent cause 
of action, namely, dispossession by the defendants long after 1908. 
. The. plaintiffs. therefore’ must succeed on the strength of his title. 
The learned Court of appeal below was perfectly right in the state- 
_ ment of facts that the plaintiffs had brought a suit for 4 pakis and 
got a decree for 3 pakis and they aré not under the provisions of the 
law entitled to’the remaining -34 paki: This contention of the plain- 
‘tiffs has been met by the léarned Judge- by observing that: section 47 
Civil- Proceduré Code’ bars the suit but it .does not prevent the 


| delengan! from setting up a defence based upon an objection: which 
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could’ have best taken under section 47, and in on of this view 
‘reliance i is placed in the case of Mil Kamal Mukerjce v. Jahnabi 
“Chowdhurani (1) which follows the | case of Bhiram Ali Shatk 
' Shikdar v.. Gopi Kanth Shaka (a). These cases are again followed " 
‘in the cases of Durga Charan Agradani v. Karamat Khan (3) and 
‘Chandramoni Saha v: Halifennessa Bibi (4). It therefore seams to 
' &be-aettled that so far as this Court is concerned that an objection ` 
“which could not have been.raised in a suit by the plaintiff, under 
Ygection 47, can be made the ground of defence in a subsequent suit. 
“The result therefore in my judgment is that in the first. place sec- 
“tion 47 has no application because the, present suit is. ‘based upon a 
“different cause of action and secondly it is competent to the defen- 
dants to set up the defence as in this case without violating the 
< provisions of section 47 Ciyil Procedure Code., 


- ua The next ground of attack. is that it ought to have been held 


t 


Ele 


an the-defendants are barred by the principles of ves judicata from 
raising this question and disputing the plaintiffs’ title to the 76 paki. 


i far as one of the defendants is concerned namely, defendant 


INO. 3 this. objection has no fotce because he was not a party to any 
“.compromise between the other defendants and the plaintiffs i in the 
‘previous litigation. Then the elements constituting res, judicata do 

“not seem to be present inthis case. It is conceded that section 11 
Civil Procedure Code ‘does not apply, but according , to, the 

a recent decision of the Judicial Committee the principle which un- 


; b dorlies ‘section 11 is applicable to these proceedings. Admitting ° 


-.-that to. be so it does not appear that the question of the length 0f 
` the rod was a point in issue in the previous case before a Court 0f 
< justice, or that there was adjudication on that point,” The commis- 
“tgioner it appears unnecessarily raised difficulties in this matter by 
a -suggesting that he could not decide what rod was to be used to 
*measure the land though the decree was for 3 pakis of land accord- 
-sing to-nalkarska measurement. There was no dispute that this nal- 
_Rarsha rod was of 13 cubits. Both parties set forward certain mea- 
Z. surements and they came to an arrangement by which the length of 
.:¢the rod was taken as more than the aw/karsha rod and the plaintiffs 
on ee more than they were entitled to. In this state of facts, I think 
: the-principle of res judicata is not applicable. ` 
<” The next attempt is to make. these defendants bound by the pre- 
’ yious.compromise. It is argued in answer that the executing Court 
is bi SA to enlarge, extend or modify the decree, even by 


D (1859) E'L. R. a6 Cale. 946. l (3) (1903) 7 C. W. N. 607. 
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consent of parties subsequent to the decree unless it is in adjustment 
of the decree. In my opinion this view of the law ought to prevail. 
It seems reasonable that the. Court which takes upon itself to exe- 
cute the decree is authorised by law-only to execute the decree as it 
stands irrespective of any other circumstance, as for example the 7 


‘agreement ‘between the parties to modify the decree. Take for i ins- 


tance a decree is passed for the sum of 5,000 Rupees in favour of 
the plaintiff; it is absurd to assume that the Court in execution would 
be justified to execute a decree for 10,000 Rupees because the part- 


ies agree between themselves that the judgment-debtor should pay. 


10,000: Rupees to the decree-holder. Itseems to me that any such 
compromise may afford a cause of action for a separate suit, but it 
cannot invest the executing Court with jurisdiction to execute a de-. 
cree which he was not called upon to do. - In connection of this 
contention the case of Kankya Lall Pundit v. The Court of Wards 
on behalf of the estate of Rajah Puddo Lal Bhunj (I), would seem to 


be in point. It may also be observed that order 23 which deals ' 


with adjustment of suits is not applicable to execution proceedings. 
The only adjustment of decree of which the execution Court can 
take cognizance.is the adjustment contemplated by order XXI, rule 
2. In this view of the matter we do not think that there is much 


force in this contention. As I have observed, one of the defendants < 


was not a party to the arrangement ‘in the previous suit by which 
the plaintiffs got more than they were entitled to, and io the present 
case it'is difficult to divide the interests of the several defendants. ; 

“ One other point has been raised namely that the order of the 
Court of appeal below that the parties should bear their own costs 
throughout i is bad on principle. Lam of opinion that considering the 


course the litigation has-taken it was in the right exercise of the ` 


discretion of the Court of appeal below that this order was passed. 
I do not see any reason to interfere with it. 
‘As ail the objections taken by the a ce fal this appeal 
nfust be dismissed with costs, 
Walmsley J.:—I agree. 
ATM. + - ; ` Appeal dismissed, 
(1) (1872) 16 W. R. 275. 
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Before Sir Lancelot Sanderson, Knight, Chief Justice, and Sr Thomas 
- William Richardson, Knight, Judge. 


FANINDRA NATH ROY 
2. ; 
BHOLA DASSI DEBL* . 

Construction— Words, meaning of—Stamp duty, ascertainment of. 

Simply because the words were inserted in the deed for the purpose of ascer- 
taining and specifying the stamp duty which was to be paid, it cannot be said that 
they are not subject to the rule that natural and obvious meaning of the words in 
the deed is to be given to them. l 

Appeal and Application by the Judgment-debtor. 

Application for execution of decree. 

The material facts appear from the judgment. 

Babu Gopendra Nath Das for the Appellant and the Petitioner. 


Babu Tarakeswar Pal Chowdhkry forthe Respondent and the 
Opposite Party. E 


~ 


The following judgments were delivered:: 


Sanderson C. J.—This ‘is an appeal froma judgment of the 
learned Subordinate Judge, First Court, Burdwan in reference to an 
application under: section 47 and order 21, rule 2 of the Code of 
Civil Procedure by the judgment debtor Phanindra Nath Roy. It 
appears that one Trailokhya Nath Banerjee had obtained a decree 
against the judgment-debtor, and Bhola Dassi Debi who is one of 
his daughters desired to execute the decree and the judgment- 
debtor objected that she had no title to execute the -decree and fur- 
ther argued that the amount of the decree had been paid-with the 
exception of a small sum of about Rs. 50. 


The main question in the appeal, namely, whether Bhola Dassi 
Debi was competent to execute the decree, depends upon a deed of 
gift, which was executed by her father on the rath Magh 1325 B.S. 
The learned Subordinate Judge held, upon the construction of this 
deed, that the debt due from the judgment-debtor under the decree 
was assigned by the donor to his daughter and he consequently 
decided that point against the Judgment-debtor, who is the appel- 
lant in this Court. 


That deed after referring to the fact that the donor had made 
* Appeal from Original Order No. 317 of 1920 with Rule No. 667 of 1920, 


against he.fdecision of Babu Bhupal Chandra Sen, 1st Subordinate Judge of — 


Burdwan, dated the 31st July, 1920. 
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two separate deeds of gift i in favour of his eldest and his youngest 
daughters provides as follows : =.“ I being highly satisfied with your 
deep regard and nursing and service for me, give unto you my 
second daughter, of my free will, the undermentioned properties, 
worth Rs. 399 namely the remaining properties described i in sche-, 
dule (ka) below, cultivated in nij jote and the money lending busi- 
ness etc. mentioned in schedule (kha) below. You being vested i in 
my rights from this day, do continue to hold and enjoy .the proper- 

ties with great felicity, either i in nij jote or by letting them out to 
tenants ‘down to your heirs with power to alienate by gift or sale | 
etc. and getting your name registered as- owner in respect of the 
rent free properties and by payment of cesses etc. To this neither 
I nor any- body else shall be competent to raise any objection. 


. From this day you shall be competent: to realise from the debtor 


under notes of hand or bonds etcetra the principal with interest 
either amicably or by law suit.” — 

The schedule (ka) dealt with the immovable properties setting 
out the areas of the respective properties ; then the total. which ` 
amounted to 12 bighas 9% caras, Then appear ihe words “cultivat- 
ed ` in. nij jote—value Rs. 299” lt is common ground that the 


, words— “cultivated in nij jote—value Rs. 299” were interpolated 


in this ‘deed, after the remainder of it was written, by or with the 
authority of the donor. Then schedule (kha) is as follows :— 

** Amounts due from various persons on account of money-lend- - 
ing business :—out of the same Rs. roo due from Netai Baishnab 
under a mortgage bond.” . Again it is common ground that.the 
words “ out of the same Rs, roo due from Netai Baishnab under a 
mortgage bond,” were interpolated by or with . the authority of the 
donor, after the remainder was „written ; and the last clause in the 
schedule is as follows :— 

i This deed of gift i is executed in respect of Rs, 399 baigt the 
value of the | properties. of schedule (ka) and the dues from Dator 
mentioned i in schedule (kha),” » 

On the one hand it has been E that the words | in the body 
of the deed are sufficient to transfer all the debts which were owing 
in réspect of the money-lendiog business. On the other hand it has 
been argued that the words which are to be found in schedule limit 
the gift to the one debt specified į jn the schedule, hamely, the one 
hundred rupees due from Netai Baishnab under a mortgage ‘bond. 

On behalf ‘of the respondent it has been argued that the two 
passages, which I have meitioned as being interpolated, were iriser- 
ted in the deed for the purpose of ascertaining and specifying the 


4 
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stamp duty which was payable f in respect of this deed, I am not 
prepared to accept the argument that the natural and obvious mean- 
ing ‘of the words i in the deed is not tobe given to them; merely be- 
cause it is suggested that the words have been inserted in the deed 
for the purpose of ascertaining and specifying the stamp duty which 
WAS. to be paid, ` if that were the object, of inserting | the words in 
the deed, in my judgment, it ought to have been so stated. Fur- 
‘ther, in this particular case there is an additional reason why that 
argument should not be adopted, because .I find that'in the body of 
the deed the value of all the properties: transferred, is stated to be 
Ra. 399 3 and in the last clause of schedule (kha) ‘it is again stated 
that the deed of gift was executed in respect of Rs. ‘399 being the 
‘value of the properties mentioned in both the schedules. Conse- 


< _quently, i in my judgment, that argument in this case atall events 


cannot be adopted. 
The words which are to be found at the end of the last sentence 
but one in the deed of gift, “ From this day you shall be competent 
“to ‘realise.from the debtors under notes of hand or bonds etcetra the 
: principal with interest,” in my judgment obviously refer to the 
-debts which may be owing in respect of the money-lending business, 
“and in respect of the money-lending business only, and that 
“money-lending business, no doubt, is referred to in the body of the 
deed ; but it is referred to in this way ; the money lending business 
etc. mentioned in schedule (kha). So that in order to ascertain 
what the donor intended to transfer, it is necessary to refer to the 
“schédule, 
° On reference to the schedule, i in my judgment, the natural and 
l obvious meaning of the words is, that the donor intended to make a 
gift of the one particular debt, specified therein, namely, the debt 
due from Netai Baishnab which he intended to transfer to his daugh- 
„ter, the donee. The words “ out ofthe same Rs. too due from 
' Netai Baishnab under a mortgage bond 4 in my judgment, having 
“regard to the passage which preceded these words, must mean that 
-out of the amounts due from various persons on account of money- 
| lending business the donor intended to give the debt which was due 
C from Netai Baishnab, namely, the sum of Rs. 100. In my judg- 
ment that is the obvious meaning of those words. The donor inten- 
ik ded to limit bis gift to that particular debt. Iam confirmed in ‘this 
l construction by the sentence . which ` follows ; ; “and the dues from 
__debtors mentioned i in schedule (kha). "` The learned vakil at our 
request 1 referred to the original deéd and found that the Bengali 
i , word. for " a debtor ” was in the singular, although it was suggested 


23 


Civit. 


* 1923. 
wend 
Fanindra 
Y. 
Bhola Dassi. 


Sanderson, Cy F, 


THE CALCUTTA LAW ‘JOURNAL [Vor XXXVII. 


that perhaps it might be used sometimes in the singular and’ some- 


- times in the plural. But when we refer to the last sentence ‘but 


one in the body of the deed there we find the word “debtors” 
and the Bengali word in the original deed undoubtedly was in ‘the 


"plural, so that the donor, in my judgment, intended to confine his 


gift in respect of the debts to the rasa one specified i in- -the 


‘schedule. 


With great anak to the learned Subordinate Judge, I “am 
unable- to ‘accept the construction which has been put upon the 
deed. In- my judgment the debt due from the judgment-debtor 
was not included in the deed. That is sufficient for the disposal 
of this appeal; -but having regard to the fact that the learned Sub- 
ordinate Judge did deal with the second point I think it desirable 
to refer to one matter with respect to the second point. That arises 
in this way.' It was agreed by both parties that Troilokhya Nath 
Banerjee had’ in fact realised Rs. roo on this decree ‘after the 
date of the deed. In my judgment that does not carry the:. matter 
much further, because, it is quite possible that the decree being 
in his ‘name-he might have realised the amount and intended that 
it should be paid- to his daughter. It is consistent with that view, 
or with the view that-he realised the debt on his own behalf. — 


Then it was contended on behalf of the appellant that the fur- 
ther sum of Rs. roo was paid and that a man named Narayan ' 
Chandra Chakravarty,who was the son-in-law of the donor, had given 
a receipt for that sum of Rs. roo on the 16th Magh 1326 B. S. and 
the learned Judge came to the conclusion that, that receipt of the 
16th Magh, to quote his ‘own words, is" evidently a collusive docu- 
ment and I have not the least doubt that it was granted'by hira 
without any payment, with a view to put forward a claim to the 
dabts “of Trailokhya on behalf of his wife Rajlakhi. The letter 
marked Exhibit C which is in Narayan’ s own hand-writing conclu- 
sively shows that he was not at Shatinandi on the day on which it 
purports to have been granted viz., the 16th Magh, 1 326. n On look- 
ing at that letter of the 18th Magh, with great respect to the learned 
Judge, 'I do’ not understand how that conclusively shows that 
Narayan could not have been at Shatinandi on the 16th Magh. 
The letter is dated the t8th Magh and was written from Kamarpara 
which we are informed is about five miles from Shatinandi.. It does 
not. seem to me impossible that Narayan; having been at Shatinandi 
on the 16th Magh, could have been at Kamarpara on the 18th Magh 
which was only five miles away; nor is there anything in that léttér, 


- 


Vou. xxxviii) | | HIGH. COURT.» a on) 


1 {o + 
k 1 M < è a \ 
an 


which as ‘ie as I ‘can see, is inconsistent, with bis Bawihe beet at 


z Pange 


| Shatinandi two days previously. ng a ees 

It: ‘is not necessary to décide and I ‘do not decide the question 

r ee the Rs. 100 referred to in the receipt of 16th.- Magh 1326, 

was, in fact,” paid or not, but I think it right having regard to the 
arguments, which have soon, addressed : to us, ‘to’ mention ‘this pati- 
cular matter. PER vF i ' 

"On the ground, with which i dealt i in ‘the first DES in my 
judgment, the appeal ` should be’ allowed and. the’ Jadêmeni of the 
learned Subordinate Judge set aside. ~ 4 


:“ The objection. on the first ground mentioned ‘in the ‘Subordinate’ 


Judge’ S order i ig allowed and the. execution” ‘proceedings set aside. 
The appellant is entitled to his costs in ‘this Court and in the 


_ Court ‘of the Subordinate Judge. “We assess the - hearing f fee i in this 


we 


< appeal, at oné gold. mohur | oe 


: The, Rule j ds discharged without pee oo ie 


‘Rich&rdson J. —] ‘agree. a 
ALT MT 6 W S Appeal a allow Rule: discharged, 
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Hindu Law— Joint Jamily property— xortgage by ki Karta” —kegêl oe. 
; High rate.of interest and compound interest —Compromise in aa kaka 
"` Admission ‘of iability—Rfect.. Ye i tani 


in’ ‘1903, the father ‘of the appellants mortgaged the: ancestral family property? ’ 

to. “the > -rerpondents . by two deeds dated 16th. July ` ‘and sth ‘December. The 

interest stipulated" in the’ former. bond, “was - 36' per cent per annum iain 
interest with. quarterly . rests. The mortgaged's suit on the; second mortgage.w 

; compromised by the first appellant i in which he acknowledged the liability-on the 

first morgage: , ‘Inthe present suit by ene respondents, the appellante raised the 
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plea that there was no necessity for the [oan and that the’ property was not at 
all liable for payment of the amount claimed : 


Held, that the plea was sufficient to enable the appellants to say-that the 
rate of interest was excessive and to throw the onus of proving that the rate was 
not excessive onthe respondents. The onus of establishing that there was a 
necessity to pay a fate of interest in excess of the ordinary commercial terms 
was on the respondents and no proof of this necessity was given at the trial. It 
was not proved that it was within the scope of the authority of the karta to 
borrow on the terms fixed in the mortgage deed. Hence in this case, the rate of 
interest was reduced: Nasir Begam v. Rao Raghunath Singh ed followed, 
Manna Lal v. Karu Singh and Others (2) referred to. 

That the plex of no legal necessity for a loan, and that the property was not 
at all liable for the payment of the amount cliimed, did not prevent the. appellant 
from urging that the rate of interest was excessive and placing on the plaintiffs 
respondents the onus of proving that the rate of interest was not excessive, having 
regard to all the circumstances which prévailed when the loan was made. 


Held also, that the admission made by the first appellant did amount to no 
more than a reservation of the rights, whatever they may be, under the mort- 
gage bond of the 16th July, 1903 and did not constitute an admission of a legal 
necessity either to the principal amount or of the rate of interest or compound 
interest, 


Appeal from a decree of the Patna High Court, varying a decree 
of the Subordinate Judge of Patna, 


The suit was brought by the respondents upon a mortgage bond, 
dated the 16th July, 1903, for Rs. 1,000 principal and compound 
interest at 3 percent per mensem with quarterly rests. The main 
defence was that there was no necessity for the loan and that the 
Karta of the family had no authority to mortgage the joint family 
property so as to mako it lable for payment of the amount 
claimed., 

The Subordinate Judge as well as the High Court found that 
there was legal riecessity for the loan. The Subordinate Judge, 
however held that the rate of interest claimed was penal and reduc- 
ed it to one per cent per -mofith simple interest. The High Court, 
on appeal, varied the decree of the Subordinate Judge by allowing 
interest and compound interest as provided in the bond. Hence 
the appeal. 

The facts and pleadings,’so far as they are material for the pur- 
poses of this appeal, are fully set out in their Lordships’ judg- 
ment, | 

Dunne K. C. add Dube for the Appellants : The ons of proving 
legal necessity both for the loan and for the exorbitant rate’ eor 


(t) (1919) L. R. 46 L. A- 145; 40 C lej: 86. 
(a) (1919). P. C. Unreported. Decided zoth July. -. 
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interest was upon the plaintiff. and he made: no attempt to Wecharge 


it, On the pleadings in the present case, it id open ‘to the defen- 
dants to raise the contention that the rate’ of interest. claimed was 
without necessity : . Nasir “Begum v. Rao Raghunath Singh (1); 
-Hurronath Roy v. < Rundhir Singh (2); Manna: Lal v, Karu 


Singh (3). The compromise in the other suit does not affect the. 


present question. It does not amount to an admission of legal 


necessity either for the principal amount of the loan or for the rate 


-of interest or compound interest. The compromise had nothing 
to do with the present mortgage. The compromise, entered into 
by the rst defendant would not bind the joint: family. 


- Rey for the ' Respondents : The compromise - clearly puts the 


“appellants out of Court with regard to the question of rate of inter- 
‘est, It was acknowledged therein that the joint family was liable 


| for the payment of principal, interest and compound interest due 


-on the mortgage bond. „Further there was no plea about the exces- 


“give -ráte of interest -and it is not Pea now : . Ainthu Gope v. 


Kkakkar Saku (4). - 
; Dunne K. C; replied. .’ 
| The judgment of their Lordships was- delivered by . j 


_.Lord Parmoor : This is an appeal from a decree of ‘the High 
Court of Judicature at Patna which varied’ a decree ofthe Judge of 
the’ subordinate Court. Hari ‘Charan Mahto, the father of the 
first of the defendants (appellants), was head, and kasa, of a Hindu 
joint family, governed by Mitakshara law. He borrowed a sum of 
‘Rs. 1,000, secured with interest at 36 per cent, per annum with 
quarterly rests, by hypothecation, of certain, immdvable properties 
‘of the joint family, and executed a deed of mortgagé on the 16th 
July, 1903, the rights in which are now- vested in the'plaintiffs 


(respondents). Hari Charan Mahto died on the 18th January, 1917, 


“without redeeming the deed of mortgage. - At the time of the ins- 
‘titution of the present suit. to enforce the mortgage bond, it was 
élaimed that there: was a sum due on the mortgage for principal 
and intérest of more than Rs: 50,000, after making an allowance 
for payments which had been made during the lifetime of the mort- 
| Bagor.- The actual claim in the suit was for Rs. 32,000, the plaintiffs 
stating that they had reduced the . amount - of their. paul on the 


Gy (1919) A R. 461. A. 1453 30 C. L. J. 85. 

~ (a) (1890) L». R.1418 J. A.1; LL. R. 18 Calc. 311. . 
(3) Unreported P. C. Decided on agth July 1919. 

> (a) (1922) Pat. Law Times, 387. : 
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‘ground that the mortgaged property was not worth- the? whole’ sum 
due for’ principal and interest.’ ° + > KAE 

“In their plaint ‘the plaintiffs aes sia that: “Wari 
‘Charan Mahto had borrowed’ the sum of Rs. 1 000, at thé above 


` rate-of 7 interest, in ‘order to:defray some necessary household ex- 


‘penses of the’ joint family, and that as security for'the bodd money, 
‘principal,’ with “interest and ‘compound. interest, he had: mortgaged, 
hypothecated ‘and - ‘made liable’ his mi/kiat tight in’ certain sche- 
“duled properties, which it ig not necessary especially to désignate. 
In answer” tovthis claim the’ pes of the concen epeclane) 
‘ pleaded, among other things ==" ` D aT, 
_. “-That; the necessities mentioned i in the bande in suit-are. wrong 
“and baseless; This defendant’s father never.took a shell from the 
` plaintiffs for thé: ‘requirements. and the benefit of the fami, nor ` 
-was there any necessity. for the same. ee 

“ That the mortgaged property is the ancestral 1 property of the 
joint family, and. is, not at all liable for the payment of the amount 
claimed. Nor can the property i sold for the payment of the 


| same. - CaS 


“That the rate of interest ad A interest and the period 
for payment of compound interest are altogether” invalid and are by 
way of penalty. š Such an ‘invalid contract and -such severe: terms, 
which are by way-of unconscionable bargain, cannot be given’ effect . 
to or put into operation. The account of compound interest and the 
-manner it-has been'calculated are also wrong. .The: plaintiff are 
“nok, in any-case, entitled to compound interest on the interest.” 
“It has been necessary tó set out these pleas at length, sinée the 
| judgment of the- ‘High Court has largely turned on a. point of’ plead- 
ing. In the written statements, filed on behalf of the: other“defen- 


_ dants (appellants) the-same defences are raised, and in the issués filed 


before trial, in accordance with ‘Indian practice, 3 and g. arè’ rele- 
vant-to the questions argued on: the appeal before their Lordships. 
“The third issue:raises the question whether the defendants *(appel- 
' lants) are -bound to pay the. ‘debt. Were - ‘they benefited by the 
joan ? ‘Can’ the. defendant: raise his objection ? The ~fifth:s issue’ 
„raises the’ question whether the, stipulation i in the bond for” ‘payment - 
of compound interest is penal and unconscionable. | 5 umi 
Thé Judge: of the subordinate’ Court found that the bond in 


“ suit was genuine’ and for consideration, ~ and that the” amount of 


Rs 1,000 had‘been borrowed for family. necessity sto enable. Hari- 
Charan Mahto to defend himself against a criminal’ charge-:Of riot- . 
ing. . On a cross,appeal filed òn behalf of the: defendants (appel : 


= 
” 


son ' Ki eea co. oe o l 
MAET to the. „High: Cone it’ was argued: that ‘a. pera was, not’ 


entitled to defend himself, against a criminal - _ charge, at the cost of a 
joint: family, ‘and that there wag no, proof. that. the joint family 


“ sc property, had been: -hypothecated for any , legal necessity of the joint 


= family... The High Court, however, ‘confirmed: in; this respect the 
"youll dgment of: the subordinate Court, and the counsel for the, defen- 
| sedants,. (appellants) did not ask their Lordships. ‘to, review the.con- 
current, findings of, the: two Courts- or to reverse. this, borne of the 
ot 3decree of the subordinate Court, | oh. ,- pa 
(esihe Judge of: ‘the subordinate Court . further: ‘found . that the 
‘stipulation i in the bond for payment, of ' interest at 3.per, cent, per 


T ancrmonth, and to pay compound. interest’ with three -mionthly rests,’ WAS 


ad? penal, - and he-allowed ‘simple | interest, at r per cènt.. per month: 
naa d This finding. appears to have been. based, - ‘not. on the conditions 
s ‘which attach when a security is given which purports to -hypothe- 


pli Gate joint family property, but on the provisions of section, 16- of 


musthe Indian ` Contract. Att, ‘18:72. “It: ‘was set aside, by the High 


Sok Gourt; which held ‘that section 16- -of ‘the Contract Act, did not 


_ relieve the-debtor by reducing-the rate.. of interést,.except when, the 


toi Court had been satisfied that the:-lender, was in a-position to domi- 


ea „nate the, will‘of the borrower, . and that- the: ‘bargain, was incon 
vscionable within the .megning ,; of. the section, > „4t is not necessary 


ae ~on the, present appeal , that their Lordships should „express any 


eed fopinion-on the respective judgments of ‘the subordinate Court and 
cun- oftthe,,High Court on this ‘issue..:The ‘case, of the defendants 
-*(appellants) was not. argued before . their Lordships. on the term? 

wits cof, section > “16. of the. ,Contract.Act,..but on ‘the nature of the 
aha obligations created: where money 7has -been borrowed by a karta.on 


; aoe the secutity-of the: joint family ‘property. If, however, it is permis- 


iy sible to’ accept the finding of the Judge. of the Subordinate’ Court 
clot that simple interest.‘ at;the rate - - of one: per pent, për mengsem is a 
{fair commercial sate in the ,absence of special circumstances justify 


3 “uid higher. rate, wand to, -calculate the , interest. On .the. loan ‘ of 


Ei ¥RS71,000 000 “at ‘this Tater, then,. after, allowing. - for payments made, a 

ane ~ decree in favour of the plaintifs (respondents) would, ` _ as ascertained 
2n this basis, ‘amount to, the sum. of Rs. - 236-5" 6,. ithe decretal 
- aindunt inserted i in, the, decree of the’ subordinate Court. sites i 


; ree eee Tt, will ‘be. convenient, in the. first instance, to consider the nature 


iy Sof: thé. right.) ‚which a. mortgagee of .an ancestral, joint, family property 
«iy? is entitléd; to enforce “against . such. ‘property , where-he_ has, proved 
Jol £; ‘that. there. was. legal necessity for. botrowing | the., principal sum, ‘but 

ert is not. pose that there WAS a 49 borrow at. the. tate of 
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` interest contained in, the mortgage déed. The question , whether’ the. 
defendants (appellants) | are entitled to raise this question in the: pres 
sent instance will be considered ata later stage. This Board in. the 
recént.case of Masir - Begam v. Rao Raghunath Singh (1)- deter- 
mined the principles. applicable in a case of this character, and ‘it is 
not permissible for any Court to restrict or ‘curtail the principles’ 
affirmed in that’ case. After referring to the earlier cases of Kajak 
Hurvonath Roy - | Bahadoor. v.' Runthir Singh (2) and Nand Ram 


O V Bhupal Singh (3) the judgment ` proceeds- :— ; yo 


“lt is incumbent ‘on those who , support a mortgage made by. 
the manager ofta joint: ‘Hindu family. to show not ‘only. that there 
"was necessity to ‘borrow,- “but that it was not unreasonable to borrow . 


7 at: some such high, rate and upon-some - -such ` ter ms, and if it-is not 


“shown that there was ; “necessity to borrow at the- “rate - and upon--the 

‘terms’ contained: ih" the- mortgage ° ‘that rate- and those ` terms 
cannot stand. vt ot ae V2 = 
- © This principle being -established, the High Court was justified 

in finding that a mortgage upon- guch terms as those contained in: 

the document sued upon, the lands charged being of such yalue,as 

to make the security - -ample, was an unnecessary’ extravagance, ; : No, 
evidence; it is’ true, was given on either side, but the thing spoke 
for itself, It. ‘remains, therefore, . that’ there was ‘necessity and, in’ 
- virtue:of that necessity, authority to borrow'upon’ reasonable com- : 
mercial terms, and that the mortgage stands ‘as good security. to 

“that. extėnt, but - that ‘all terms -of the mortgage in excess of this 


' “necessity are outside the scope of the- -authority.” ʻ : 


In this case the defendants pleaded that the condition. wa 
to interest was very’ hard, -unconscionable and inequitable, but it is 


‘stated 'in the judgment that this allegation did not seem-to have 
„been intended as a substantive plea'in itself, but rather as introduc 


ing a plea of undue influence which failed, a then the judgment ; 


~“ ‘ aor r 
proceeds — s e pop’ > 
F É kah 


“ However- this may a their ‘Lordships do not think it safe to 


“rest, their decision upon a ‘supposed, discretion in the Court, or‘an 


inference by the- Judges as to the sum- which - would be sufficient to, 
conipensate: the ‘mortgagee. -In their view, as already stated, the. 
question is onë of- the authority of a manager of.a joint Hindu 
family, and it is: bécause their Lordships agree with the High Court . 


“that this authority was exceeded to the extent already stated that 


they concur in the conclusion as which that Court arri 


(1) (1919) E.R. 46 1. A. 1453 30 56. L J. 86. ` A < MES 
(4) (1890). L. R. 181. A 1- -,--7- (8) (1911)- Le R. 341. A. 126, E 
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- This’ deciion was applied by the” Board in the ‘later case of 
Maina Lal v. Karu Singh and Others (1), in which judgment was 
delivered on the agth July, 1919. 

Applying this principle- to the present Case, the consideration 
arises whether the authority- of Hari Charan Mahto, being an 
authority 'to borrow on reasonable commercial terms, was exceeded 
in the promise to pay interest at the rate of 3 per cent. per month 
with three monthly rests. Assuming . ‘that this question is raised 
in the pleadings, a matter considered later, the onus of establish- 


ing that there was a necessity. to pay a. rate of interest in excess of © 


the ordinary commercial terms is on the plaintiff, and no proof of 
this necessity appears to have been given at the trial. The first 
defendant (appellant) does. ‘state in’ his evidence that there was no 
necessity to borrow money at ‘such ‘interest. There is some evi- 
dence that the property, mortgaged provided ample security fora 
loan of Rs. 1,070, but, in their Lordships’ opinion, if there was 
absence:of evidence’ on either side, the case speaks : for itself, and 
it’has not been ‘proved: “that it was within the scope of the autho- 
rity of the karta to borrow on the terms fixed in the mortgage 
deed. . Their Lordships have the assistance of the Judge of the 
subordinate Court: ‘in determining the reduction which should be 
“made in the rate of interest, and are of opinion that the rate of 
interest adopted by him may be safely followed. Indeed it was not 
argued before their Lordships ‘that this rate should not ‘be applied 


if it was held that the rate fixed in. the mortgage deed cannot be 
i . 


allowed to stand. 
. The High Court of, Patna decided in favour of the ‘plaintiffs 
; (eapondonts that they ‘were entitled to recover ‘the amount of 


'* - interest fixed in the mortgage bond, on the security of the joint 


family property, on two grounds : — r 
l (x), That the question of excessive interest had not been suffi- 
ciently raised i in the defence of the defendants (appellants), 


(2). That, even assuming ‘this question was sufficiently raised | 
in n the defence, the plaintiffs (respondents) were entitled to succeed, 


` owing to an admission made i in the terms of a compromise of the roth 
February, r911, referred to in the decree of the rath February, TQIL 

‘The defence that there was no legal necessity ‘for the loan on 
the security of the joint family property was raised and determined 
in favour ` ‘of the plaintiffs (respondents), but the High Court held 
` that this ‘defence did not sufficiently raise the further question, 
that the rate of interest was excessive and to this extent was outside 


(5) U ureported P. Cc. decided on 3gth- July, 1919s ot 
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the atithority ‘of the karta. The ` High Court based ‘their decision 
partly on the terms in which the plea of the defendants (appellants), 
that there was no legal necessity for the loan at all, was raised and’ 
stated in the: written statement of the defendants (appellants), and 
partly on the ground that the written statement contains a special’ 
plea as to interest, ‘contained i in para. 10 0f the defence-and in para. 
5 of the written statement. It ‘is not possible to say, after the 
decision of the Board in the case of Nazir Begam v. Rao Raghu- : 
nath Singh ( D), already referred to, that a plea of no legal necessity 
for a, loan, and that the property is notat all liable for the. pay- 
ment of the amount claimed, “does not open the door for a defendant 
to say that the rate of interest is excessive, and place on the plain- 
tiff the onus-‘of proving that the, rate of interest 1s not excessive, 


having regard to. all the circumstances which prevailed when the 


lóån was madè. The defendant in such a case does not lose his 
right to raise this defence by adding the additional plea that, ‘apart 
fiom ‘the conditions which attach when a karta mortgages ‘the joint 

property, the stipulation in the bond for payment of interest, and 
compound interest, is in itself penal and unconscionable. In view, 


‘however, of the recent decision of this Board, the | matter 15 cor- 
cluded and ro longer open to question. n 


It becomes ` necessary, there fore, to consider the E questión 
oñ which the judgment ‘of ‘the High Court was founded, namely, 


“ lwhether the plaintiffs (respondents) were entitled to succeed, owing 
‘to the admissions made in the’ terms of the compromise of the’ roth 


February, 191 iy ‘It is necessary to state shortly the relévant factors. 


‘On . the - 19th. ‘December, 1903, Hari Charan Mahto executed 4 
‘further. mortgage | bond in favour of the plaintiffs (respondents), who 


instituted a suit aginst him and his son, defendant No. 1, to enforce 
this mortgage bond. Hari Charan Mahto died after the institution 


of this suit, and his son, defendant No. 1, in the present suit, settled 


the matter. ‘The arrangement was embodied ina consent decree 


_of the. ‘rath February, 1911, and was in part carried out by the” exe 
cution of a sale deed. of the roth February, ígrr, in which sale’ deed 
theré is a passage, © Be it known that the bond dated 16th July, 1903; 


stands good as before, after payment of Rs. 1,090 8&3 principal, 
besides’ interest £ and compound interest.” - The consent “decree 
provides as follows : “ Besides the amount claimed, Rs. 1, „000, as 
principal and interest . and compound interst due: under the mort- 
gage bond dated the, 16th July,. 1903, executed by Hari Charan 
Mahto, is due from me under thé bond. Only Rs. 1487. out of 


(1) (1919) Le R. 46 L A. 145 x30 CoL. J. 86. 


f 


_ Vor XXXVIII.] PRIVY COUNCIL. 


interest and compound interest entered on the back of the bond Hii 
been realised. The bond is allowed to stand good as before—i. fa 
the principal interest and compound interest will remain due from 
me, ” ~The High Court of Patna held that this was a clear admission 
of liability on the ‘part of defendant No.1 in respect of both prin- 
cipal. and interest and compound interest, “and that though it was, 
not in any sense a ratification of what was done by Hari Charan 
Mahto, it was ' presumptive proof of a justifying family necessity, and 
that ‘hence, ifit is necessary to come to a conclusion on the question, 
g whether there was any necessity to raise the loan on such. onerous 
termis, it would be sufficient to say that the subsequent consent of 
defendant No. 1 to the transaction was evidence of such necessity, 
which had not been rebutted, and. that so far as defendant No, 2 
is concerned, the question did not arise as he was not in existence 
either at the date of the original transaction or at’ the SA when 
the „compromise was made. 4 
On the construction of the words “ the bond is allowed to stand 
good as before, i.¢, the principal interest and compound interest. 
will remain due from me,” .their Lordships are of opinion that they 
constitute no more than a reservation of the rights, whatever they 
may be, under the mortgage bond of the 16th July, 1903, and that 
they do not constitute an admission of a legal necessity either to 
the principal amount or of the rate of interest or compound interest. 
- The mortgage bond which it was sought to enforce in the suit was 
executed subsequently to the mortgage bond on which the present 
a action is founded, and it would be a reasonable precaution to inserte 
| words. of reservation in order to ensure that there was no inter- 
ference with the security of the prior bond. In the present suit the 
question of legal necessity for the principal of the loan was con- 
sidered i in -both Courts, quite apart from the terms of the compro- 
mise, although if the terms of the compromise are proof: as to the 
necessity of the rate of interest they would be proof to the same 
“extent of the necessity of the principal of the loan. This is suffi- 
cient to determine the matter in favour, of the defendants (appel- 
lants)... Assuming, however, that the construction adopted by the 
High Court i is correct, and accepting the view expressed in the 
judgment of the High Court that there was not in any sense a rati- 
fication of what was done by the father of defendant No. 1, their 
Lordships are unable-to accept the conclusion that the compromise 
terms ‘would constitute such proof of a justifying family necessity as 
_ “would be sufficient to discharge the’ plaintiffs (respondents) from 
_ the onus. of proving that there were special circumstances which 
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entitled Hari'‘Charan Mahtô to pledge the E joint property on . 
excessive térms of intérest, or compound interest. Tho passage is,. 
in any casé, nothing more than an admission, for what it is ae 
made by’ defendant No. -r, and if'it-were necessary to draw a con-- 
clusion of fact-théir Lordships could’ not ies in the conclusion’ 
of thd High Court N 5 
f -Their Lordships: will humbly advise His Majesty that the appeal | 
succeéds on the qiiéstion of interest or compound interest, that the 
decreés of the High Court be set aside’ and the case be remitted, 
with a direction'that the rate of interest be rediced to simple in- 
terest at ‘I per cent, per- ménsem and thatithe plaintiffs (respon _ i 
ae pay’ the’ ‘costs of this appeal and i in the High Court. 


` Barron, Rogers & Nevill: Solicitors for Appellants,- 
W. W. Box & Co. : Solicitors, for Respondents. 


KVL Ny ; Appeal allowed, 


PRESENT : si ‘Lord Pe ree Lord Phillimore, Sir John, ng St 
` Lawrence Jenkins and ‘Lord Salvesen. 


CHALIKANI. VENKATARAYANIM GARU AND — 
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spi ‘RAJAH:VATSAVAYA VENKATA SUBADRAVAMMA: . 
' JAGAPATI ` BAHADUR GARU AND OTHERS. 


fos APPEAL FROM” THE HiGH Court OF JUDICATURE AT MADRAS,T 


t 


keki 


Morigags—Possession—Ofer to Baya on the due date—Refusal to accept— Waiver — 
of tender—Interest— Provision fixing annual charpes— Validity. 


A mortgagee entitled to possession under the terms ‘of the mortgage does not 
prejudice } his right to possession by accepting payment of any instalments then 
falling due. If he refuses to accept such payment when tendered, interest ‘on the 


‘sidiouht ceases to run from that date. ` 4 srg 


A mortgagee unequivocally refasiag toi receive ‘payment if tendered on the’ due 


‘dale’ relieves tlie mortgagor from the duty of‘actually tendering the amount and. 


cannot recover interest -subsequently -aceruing. “The question.of readiness to pay. 
‘is immatarial. in such a'case : Hunter v. Daniel (1) applied. 


~Ji 


3+ A termina niottgage fixing‘a certain sum anuta for ‘the ae ex. 


-a n 
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penses of the mortgagee in possession, is ‘ Snot: invalid ‘as giving the mortgagee a 
collateral advantage which he is not entitled to exact. A 

Appeal froma decree of the Madras High- Court, varying a 
decree of the Subordinate Judge of Vizagapatam.. 


The suit was brought by the husband, since deceased, of the 
first respondent to enforce payment of principal and interest due on: 
a mortgage of Uratla estate and other lands, The appellants are 
the assignees of the equity of redemption and the mortgagors. The 
defence was (1) that the mortgagee having refused to accept.the 
proposed offer of payment on the due date was not entitled to subse- 
quent interest,-(2) that interest on the instalment of. 1894 ought not 
to be charged against the mortgagors as the mortgagee refused to 
receive the amount when tendered, and (3).that the mortgagee is 
only entitled to charge the actual expenses of management even 
though the provision contained in the document was that a fixed 

sum should be chargeable. 


The trial Judge allowed the last contention of the defendants 


and decreed the rest of the mortgagee’s claim. On appeal, the - 


High Court varied the decree of the trial Judge and allowed him 
the amount fixéd in the document for expenses of management,. 
Both the Courts however held that the offer to redeem was nota 
bona fide one as the appellants had not the money necessary. Hence 
the appeal. 


Upjohn K. C, Narasimham and C. V. Rao for the Appellants : 
The mortgagee is not entitled to any interest after February, 1, 
1899. The appellants some days before the due date, proposed to 
redeem the mortgage on the due date but the mortgagee refused to 
be redeemed and claimed the mortgaged property as owner. That 
attitude is clearly a waiver.of tender. In that-case it is unnecessary 
to enquire whether the mortgagor had the money ready or not. 
Even if he had not the money at the time of the offer, he might 
have borrowed it by the actual due date. The mortgagee’s right to 
possession is distinct from his right to receive the instalments fixed 
in the mortgage. Payment of the mortgage is the main obligation ; and 
the obligation to give possession is separate. He is not entitled to ; 


charge interest on the amount of that instalment from that date. ` 


The provision as to the fixed charge of Rs. 4,000 a year is a-clog on 
redemption and gives the mortgagee a collateral advantage in addi- 
tion to the interest. Such a provision is onerous and invalid : 


Kreglinger v, New Patagonia &c. Co. (1). ` Reference, was also made 


pad 


(1) (1914) As Cs 235 : a 
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THE CALCUTTA ILAW JOURNAL (Vor. Kak VIII 


to sêction 84 ofthe Transfer of Property Act and to AREN AA Eal: 
Roy v. Dassi (1). ji 
De Gruyther K. C. and Brown for the Respondents: - The: let’ 
ters written by the mortgagee did ‘not amount to a waiver of tender. 
. The amount due was mentioned therein as per the request ‘of the’ 
mortgagors.. The mention of the mortgagee’s right to ‘purchase the’ 
mortgaged property was made. because of the provisions in the mort- 
gage document.: Sections 83, 54 of the Transfer of Property Act 
provide for a deposit in Court in the absence of a tender. The: offer 
to redeem is not.a genuine one, The mortgagors did not make any 
attempt to deposit the amount in Court even ‘after the institution- of 
the suit or even'‘up.to the present. moment. The High Court found 
that the appellants had not the money nor were ey? in a position to 
ee a ... WA "E KA, 
- Upjohn Ki C. replied, °° 00 K 
The judgment of their Lordships was delivered by Ge ae 


~ Lord Buckmaster :—Three questions are raised upon: this a ap- 
peal, They al arise out of the rights created under a mortgage 


` deed which was executed on the and March, 1891, in favour of the 


first plaintiff in the suit by the first defendant. The appellants are 
assignees of the equity of redemption of that mortgage, and claim 
that-in the accounts taken to determine ‘the true amount due ‘under 
the deed three mistakes have been made adverse to their interests. 
The mortgage deed itself is ima peculiar form. Itis a-mortgage 
with possession to secure the repayment of Rs. 180,000 with interest 
at the rate of Re. r per cent. per month ; the principal of the debt 
is to be repaid by sums of Rs. 10,000 payable year after year, begin- 
ning on the rst February, 1892,,down to the rst February, 1898, and 
on the rst February, 1899, the entire balance of the debt and the 
interest is to be paid. These instalments are protected “not merely by 
the security of the mortgaged property but also -by an express agree- 
ment in these terms : “We shall pay to you at Tuni, the principal 
according to the aforesaid instalments and the whole of the interest 
upon the entire debt calculated with reference to the instalments, 
along with the last instalment.” There was a further agreement in 
the deed by which certain charges which would be incurred by. the 
mortgagee, when in “possession, were fixed at the sum of Rs." 4000 
per annum. ‘They are specified as being the usual earthwork repairs 
annually ‘done to canals, eta, expenses on ‘account of the village 
headmes, service Inams of village. headmen, village deities, contin: 


(1) (1901) L, R. 28 J. As 89; I. L. R. 26 Calc. 557. 
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gént, charges,. and other business expenses. The deed also con- 
tained two further material provisions. The first that notwithstand- 
ing the -arrangement by which the mortgagee .was to be put into 
possession a lease was to be granted by him to-the mortgagor for a 
period of two years, and the second that if.the'-provisions of the 
mortgage deed.as to redelivery of the estate’ to the mortgagee by the 
mortgagor at the expiration of the-lease for two years were not car- 
ried out, the mortgaged estate should at the end of the time stand 
sold to the mortgagee for the entire amount due inclusive of the 
balance of principal and interest, and further that: the mortgagor 
should not sell any portion of the estate to anybody except the mort- 
gagee. Arrdngements.were also made by which the mortgagee was 
to pay all the necessary petshewsh or quit rent or land ‘cess, and a 
provision that if that should be raised there should be a further right 
on his part to recover the money from the mortgagor with interest as 
' therein mentioned. What happened consequent upon the execu- 
tion of the deed was this: The lease for-two years was duly grant- 
éd-to the mortgagor, but at the expiration of the term he did not 
_ pay the second instalment due on February 1, 1893,. nor did he re- 


‘deliveé-possession to the mortgagee. The mortgagee accordingly . 


instituted‘a suit for recovery and possession and for the amount of 
the second instalment. To'meet this a sum of Rs. 15,000 was paid 
‘into Court by.the appellants on behalf. of the mortgagor, but possess- 
‘ion was not delivered up by him, and. he was in fact in possession 
‘at the time when the third instalment became due. 

< Shortly before this date, . namely on the 16th January, 1894, the 
aan executed a sale deed for Rs. 160,000 for some of the 


mortgaged properties, and a mortgage for. Rs. 60,000 for the others : 


-in favour of the appellants, and - requested them to pay to the mort- 
“gagee Rs. go5,000, being the total Rs, 220,000 after deducting the 
“Rs, 15,000 already paid into Court. The appellants accordingly, 
“On the roth February, 1894, tendered the Rs. 10,000, due on the 
‘cast-February: to the mortgagee, who refused to “accept the money 
“upon the ground. that there existed at that date a-breach of the bar 


gain made by the mortgagor as to redelivery of possession, and that ` 
- consequently his acceptance might prejudice his rights. Their. 


Lordships think that this is a mistaken view of the rights which the 


mortgagee possessed. The agreement for the payment of the instal- - 
ments of the purchase-money is. in fact the main obligation . 


“cof the mortgage deed,. and the whole of the other provisions, 
~.however' extensive and. far-reaching they may be, are really 


nothing but, the security to enforce this obligation. The accept-- 
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ance of Rs. 10,000 due:on the rst February, 1894, would not ` 
have prejudiced the .mortgagee in any way in the claim he had 
then pending. against the mortgagor for. possession, and their Lord- 
ships. think there’ was consequently no justification for his refusal - 
ofthe tender. The fact that the tender was nine days after. the 
due date is of course:immaterial ; accordingly, in taking the accounts, 
interest on the sum of Rs. 10,000 according to the ' terms of the 
deed must cease to be sd gad the mortgagor from the roty: 
February, 1894. . = 

On the 3th july; i854 the mortgagee obtained a decree for 
possession, and entered in pursuance of its terms, so that the agree- 
ment for the annual allowance of Rs. 4,000 for the particular pay- 


_ ments to which reference has been .made became operative,- and- 


the next question is as to the validity of that agreement. It, -is 
urged. on behalf -of the appellants that it gives the mortgagee a 
collateral advantage under the deed which he is not entitled to 
exact, ‘but their Lordships think that that contention cannot be sup-- 
ported. The truth is: that it is a fixed payment to be made in res- 
pect of a variable charge, and though it may be assumed that the 
amount was not fixed so as to -prejudice the mortgagee,’ there: is 
nothing to prevent the mortgagor and mortgagee entering into a 
bargain as to what sum should be charged annually for expenses’ 

that may or-may not exceed the agreed figure. They therefore -~ 
think the objection to the Rs. 4,000 cannot be maintained.- 

There remains. what is after all the most serious part of this 

appeal, and it is the cldim that in February, 1899, the appellants 
were willing and offered to make a tender of the whole of the .out- 
standing principal<and interest, but that the mortgagee so acted as 
to excuse the actual tender being made, and that in consequence 
there is no longer any right on the part of the mortgagee to debit | 
interest in the mortgage accounts ftom that date. This-contro- © 
versy depends<upon: the true meaning to be placed on two impor- 
tant letters. The first is written on the 17th January, 1899, by'the. 
appellants to, the. mortgagee. It refers to the mortgage and the 
assignments, and points.out that the balance of the monies payable 
by them to the mortgagor in respect of such transaction—which : 
appear to be stated erroneously at Rs. 2,25,000 instead of 
Rs. .205,000——-had not been paid over but left with them for satis- 
faction of the mortgage debt, and concludes in this way: “Itis ` 
requested that, on “receipt of this letter, the amount becoming dué » 
to, you by that. date from. the - estate may be made known: at.once., 
Soon after receipt of. your letter, we are ready- to send respectable 
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the provisions contained in the deed which prohibit, so far as they! 


had.the power, just such a transaction: as that which-had taken -- 


place. The-latter part of the ‘letter is unfortunately an obvious v 


mistake or misprint. Either it should run,- “ there is no-need for. 


us to receive,” -or “ there is no'need for you to pay us any: of those... 


amounts you state under that head.” The better reading in favour 
of the appellants is the latter, “there is no need for you to pay any 
of those amounts-you state under that head inasmuch as the right 


to purchase that 'estate for the sale price is vested in us.” Accept- ~ 
ing this as the true reading, the meaning of the letter in their Lord- ` 


ships’ mind is this, that the Tights which the mortgagee had con- 
ferred üpon him have vested in him the whole of the estate, and that 
consequently the mortgage is at an'end, It was an erroneous view 
based upon invalid provisions in the deed, but it by no means follow- 


ed from that that-if in fact the tender had been made of the whole 


of the principal money and interest which was due up to that date, 
the mortgagee would not have‘accepted it, and it is remarkable that 
in the latter part of the letter: he’ ,continues in -these words: “In 
reply to the letter, dated 14th ultimo, from the Proprietor about the 
balance-of demand after payments made, on the Proprietary Estate 
of Kota: Uratla, we informed him on the 27th instant, that the 
amount of debt ‘due under our said: deed was Rs. 3,19,945-a-2.” 


# 


Now upon the view that this letter was intended to excuse the mort- 


gagor from making any tender at all under the deed, there could 
have been no possible reason for stating what the amount was that 
was to-be paid. The fact is that this letter centains a reason why 
the tender is unnecessary, but the reason. was wrong because the 


right to buy according to the terms which the mortgage deed’ con- -~ 


tained was d right which was not enforceable in law. But it is on` 
‘that hypothesis that they say there is no need for payment to be 


made. : If this were not accepted as correct, there is nothing to 


relieve the appellants from making the tender. Their Lordships. 


are unable-to construe the letter as equivalent to any such clear 
‘release to the mortgagor of his obligation to tender the money as 


‘is required ‘in order- to justify him in not having presented it.for. 


‘receipt. From that time to this nothing has in fact been tendered. 
No money has been paid into Court, and no effort on the part. of 


the mortgagor has been made to satisfy his obligations under the 


deed. Their: Lordships, therefore, think that the appellant must 


fail upon that part of his appeal. It follows, therefore,’ that the A 
‘appeal succeeds, but succeeds : only to avery limited extent, ‘but > 


A 
fa ge 


though it is small in relation to the part in respect of which. he fails ; 
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he does obtain some substantial ‘relief which could not have been’ 
obtained without coming before this Board, and their’ Lordships 
therefore think, having considered all the circumstances, that he 
ought-to -have one-half of the taxed costs of the appeal, and they 
will paras ‘advise His Majesty ReCOreIE 


E. Dalgado : Solicitor for Appellants. 
Douglas Grant : Solicitor for Respondents: 


A allowed ee : 
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. [ON APPEAL FROM Taz CHIEF COURT OF- LOWER Burma. 


Equitable : ‘mort jade —Deposil 
Repistration—Indianx Registration Act (XVI -of 1908), Ss. 17, 49—Oral 
‘evidence—Indian Evidence Act (Lof 1872) S. nen of eee: 
Ship Receiger— Power i to mortgage. 


An equitable mortgage by way of deposit of- title-deeds i in the City of Rangoon 


was accompanied by a memorandum in writing. Ona dissolution of the partner- 


ship between, the mortgagor firms, 8 receiver was appointed to wind up their 
business. The receiver renewed the deposit of the, title deeds and otherwise . 
accepted’ the mortgage : 

Held, that the memorandum in writing required ragistration to be aimabla. 
in evidence sd that no oral evidence could be given to prove the mortgage o 

Held also, that the receiver, not expressly empowered by the order appointing 
him” as such, had no power-to mortgage : Kedarnath Dutt. v. 
Rhdiiry (1) approved, Pranjivandas v. Chan Ma Phee (2) followed. 


‘Appeal’ from a decree of the Chief Court of Lower Burma i in its : i 


appellate jurisdiction, reversing a decree of” Justice Young. 


‘The suit was brought by Mallady Sathalingam i in, the Chief Court | 


of Lower Burma, The appellants are his executors., Fhe respon-. 
dents are members of two- dissolved Chetty firms in ae and 


tr) (1873) tL- B; L. Re 4050 
(2) C1910) L. R. 43 L A. 1223 1. L. R. 43 Cake. 895 ; 8 C. L. J. sie 
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a receiver was appointed to wind up the. dissolved. firma:, The 


action was to, enforce an oe mortgage against the. Tespon- a 


dents. 
The facts of the CASO Are fally set out in their Lordships’ judg- 
ment. vty Rowe 
The trial Judge held that the receiver had no power to iniort- 


‘gage without the sanction of the Court, except as regards property 


already mortgaged : : that the Memorandum in writing was ‘admilei- 
ble. in evidence’ as being a record of an already completed: transilc- 
tion. He passed a decree accordingly. ae a 

Cross-appeals were preferred to the Chief Court in its appellate 
jurisdiction, The appellate Court held that the original equitable 
mortgage was extinguished in the events that happened-and that 
the receiver had no authority to mortgage, by the order appointing 
him. The decree of the trial _Judge was reversed and the suit dis- 
missed. Heénce' the appeal. ` 

Powell K. C , Preedy and Dube for the Appellants : If the mort- ` 
gage created by the receiver was invalid, the. appellants can.-still 
rely upon the equitable mortgage originally created. An equitable 
mortgagee can call for a legal mortgage at any time : Carter 
v. Wake (1). An ‘intention to abandon that right cannot 
be presumed in equity : Locking v. Parker (2) ; Kehos Ve- -Aall (3). 
This principle has, been applied to Indian cases: ` Goksuldas 
Gopaldoss Mas Puranmal (4); Arumugam v. Psriasami (5). The 
mortgage transaction was completed by.the deposit of title ‘deéds' 3 
the memorandum is only a record of a completed transaction and it 


dees not require registration to be admissible in evidence. ' The trial ~ 
Judge took the right view and his decision is right. ieee 
‘Dunne K. C.and Brown for Respondents: ‘The trial Judge > : 
and the appellate Court held that the receiver had nó power to 
mortgage. Neither mortgage could be proved for want, of 
registration. The terms of the agreement between the parties 
were reduced to writing ; consequently no oral evidence could 
be’ given under section 91 of the Indian Evidence Act. As there . 
is a writing, it should be registered before it could be used: in 
evidence : Sections 17 and 49 of the Registration Act; Kedarnath Ve, 
Shamloll (6); ‘Pranjivandas Mehta v. Chan Ma Phee (7).- The 
memorandum ‘also had to be stamped under the Indian Stamp Act. 


a) (1877) 4 Ch. D. 606. = @y (1872) L. R. 8 Ch. BOs ri a 
(3) (1843) 3 Ir. Eq- 597s ©- | a 
(4) (1884), L. R. 11 L A. 1260; 1. L. R, ro Cale. 10386- Bana ae 

- (5) (1896) L L. R. 19 Mad. 160. (6) (1873) u BOL. Re jose == 
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FE Povill E. C. replied. 
~The judgment of their Lordships was delivered by 


„ cLord Carson :—~On the 15th July, 1908, the firms of Chettys- 


orad to the original plaintiff, Mallady Sathalingum, whose executors 
tbe present appellants are, a considerable sum of money, and as 
security. for the same deposited with him by way of equitable mort- 


gage. title deeds relating to certain properties of the defendant Seedat ` 


and which had been deposited with the said firm by the said Seedat. 
On the occasion of such deposit a memorandam was signed and 
delivered to the said plaintiff in the following terms :—— 
We Aan M. L. R. M. A. Soliappa Chetty 
god A. L. A, S. R. M. Chetty, 

mo. ->o Rangoon. 

^u 4 To Mallady Sathalingum, ` ; [2 

; Rangoon. 

kaa de A - Dated Rangoon, the 15th July, 1908. 

irean SIR,- 

ily ts) 

“We hand you herewith, title deeds’ ili to fifth class 


Lot “No. 78, 79, and 8o Block E, each measuring. 25 by šo with 


building thereon belonging to Saleman Ahmed Seedat, also his pro 
missory note for rupees sixty-three thousand (Rs. 63,000) due us, 
this please hold as security against advances made to us: we also 
hand you second mortgage executed in our favour by, C. Ranga 
Sawny Moodaliar on ast class lot No. 6 in Block F.. On this we 
had advanced Rs. „$2,000. Please also hold this as further security 


against advances made to us. We promise not to deal with same till, 


your amount due you is fully paid and satisfied. 
> Wi {ness : pe 
t (signed) C-E, SOLOMAN, 


rr e “Yours faithfully, 
NS ae aa ied M. L. R. M: A. Soliappa -Chetty - 
e ys | SA, L A, S. R M Alagappa Chetty.” 


‘ This document was not ‘registered, and the effect of such non- 


registration will have to be considered later. On the ryth Deceme 


ber, 1909, the said plaintiff sent to the said firms of Chetty and the 


respondent Seedat notices demanding repayment of the moneys due . 
and interést. In the year rgro a suit was brought forthe dissolution | 


of the said Chetty firms, and onthe sth April, 1910, Ramanathan ~ 
Chetty. was- -appointed receiver by an order of the 7 “art in the suit , 


in the following terms `j 


43 
P.C. 


® | Mangaran 


, 4933. 
aa I 
M. Subramonjan 


v 
M.L R.M 
Lut¢hnida, 


eee 


P. C. 


Jp 


M Spbramonian ; 
M. A “R. M. 
nb 


E 
E 


an 


Tirion., 


Err 
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Tt is ordered that M. A. R. A.R Ramanathan Chetty be and 


‘he is hereby appointed recelver ON a monthly remuneration’ of 


Rs, 300 (three hundred only) to take charge of the property of the 
Chetty firmis of M: L, R. M. A. and A. L. AS R. M. pending the 
decision of ‘the suit for dissolittion of partnership, with power-to 


collect outstaidings and do ‘all things necessary for the realisation 


and preservation of the assets of the said firm.” . ice oe 

4 The receiver 50 appointed and the members of the Chetty . firms 
being anxious to realise the debt due to them by Seedat, wrote to 
the plaintiff for the promissory note and. the title deeds deposited with 
the plaintiff on the rsth July, 1908, in order to enable them to carry 
on proceedings” against Seedat; and the plaintiff ‘handed them over 


on condition that he received payment from the -fruits of the decree. 


No suit, however, was brought, but Seedat gave the Chetty firms a 


lègal mortgage dated the 26th August, 1910, over the properties 
included in the original equitable mortgage and.also other proper- 
ties which were not so included. The plaintiff agreed to this com- 


promise upon condition that the mortgage of the a6th August, 1910, 


was deposited with the plaintif ànd also the title deeds relating to 
the properties included in it as - collateral security for the. monies 


owing by the Chetty firms to ‘the plaintiff. " This deposit was carried 


out, and òn this occasion 2 “memorandum setting forth such- deposit. 
was signed by ‘the réceiver, and” is dated the 4th September, | 1916. 
The present. ‘action was brought by the plaintiff as equitable 
mortgages t to enforce payment of the debt due to him by sale of the 
properties morigaged by the said mortgage of the 26th. August, 1910. 
| At the t trial of the action before Mr. Justice Young, it was con- 
tended that the original submorigage of 1908 was void inasmuch.as 


it wag "effected by an instrument in writing which was admittedly not 
‘regidtéred and that it was inadmissible in: evidence ¢ on the same 


ground. ; es oer 
The learned Judge; however, held aa it was admissible as s being 
a-record of an already. completed: transaction. 4 r 


4 


nu was also contended that the old equitable mortgage - had been 


of. n A 


which was utira 0 vives the receiver, who had not obtained the leave 
of ‘the C Sourt’ l Pa 
‘The learned Judge held, however, that s 80 ey as. ie new ete 


equitable mortgage a there was hot an iota of difference between the 


return of the title deeds and the return of them accompanied by, the-. 


4 t 


deposit ‘of ‘the legal mortgage,” and he accordingly gave : a decree; for... 


Y 


l mortgage 50 deposited, related to the property included in the former i 


ae 
7 4 + 
+ t 
$ 
+ 
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‘thé usual accounts and for sale in default‘of payment ofthe proper- , P.C. 


' -ties included in the original memorandum of deposit. There was an 1994; 
3 appeal by. the plaintiff to the Chief Court of Lower Burma from this . 


kandh and 
M. Subram 
““judgment.s0 far as it disallowed his claim to an equitable submort- ee 


LZ sey 
‘ -gago on the new and additional properties included in the mortgage eee 
of 'the 26th August, toro; and there was also an appeal from this oo 
judgment by the first defendant in so far as it allowed the claim of Le Pe bai : 


the plaintiff to an equitable submortgage of the properties originally 
Reed 
- The appellate Court onthe 24th January, 1916,.set aside the 
decree of the original Court and dismissed the plaintiffs claim, 
‘hélding that by the events which had happened the original mort- 
gage’ by deposit was extinguished and no deposit of deeds by the 
- receiver of the Chetty firms was authorised by the order appointing 
- him. 
"The Chief Judge, Sir Charles Fox, who gave the judgment of the 
‘Court, stated that it was unnecessary to deal with the vexed question 
“As to whether the memorandum ofthe rsth July, 1908, required 
‘registration. From this judgment and the decrees made under it 
‘the present appeal has been brought, i 
` It was not seriously contended before their Lordships that the 
ngêeiyer had any authority under the order of the sth April, rgro;'to 
mortgage property of the firms, and on this point their Lordships are. 
‘in-agreement with the decree of the appellate Court. The plaintiffs’ 
chief effort before this Board was directed to supporting the order, 
of Mr. Justice Young, basing their claim upon the original submort- 
gage of the x5th July, 1908. The respondents’ counsel, on the. 
other hand, raised the objections which had also been made at the - S 
trial of the action (1) that the original submortgage waa’ void inas- 
much as it was effected by an instrument in writing which was ad- 
mittedly not registered and relied upon sections 17 and 49 of the 
Registration Act, 1908 ; and (2) that oral evidence was not admissi- : 
ble, as the memorandum of the r5th July, 1908, constituted the con- 
tract. between. the parties (section gr, Law of Evidence, Act I of 
1872). The appellants, howeyer, contended that though the terms 
of the deposit were embodied in a written document that document 
‘ was a mere memorandum of and did not constitute the contract and 
therefore did not require to be registered, and that on the same o 
ground oral evidence was admissible to prove and explain the deposit. | ° 
' As already stated, the trial Judge acceded to this argument. 
- This Board, however, cannot agree with the view taken by the 
trial.Judge. The law upon the subject admits of no doubt. ln the 


` 


_ panied by a bargain, that bargain must rule. 


pre ay 
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case of -Kedarnath Dutt vi Shamiloll Khettry (1) Couch, toe ds 
says i— we 

“The rule with regard to writings is that oval proof cannot be: 
substituted for the written evidence.of any contract which the parties 
have put into writing. . “And the reason is that the writing is tacitly, 
considered by the parties ‘themselves as the only repository : and thé: 
appropriate evidence of their agreement. If this memorandum was. 
of-such a nature thatit could be treated as the contract for. the 
mortgage and what the parties considered to be the only repository. 
and appropriate evidence of their agreement, it would be the in stru- 
ment by which the:equitable mortgage was created, and- won ‘come 
within section 17 of the Registration Act.” 

. This Board in Pranjivandas Mehta v. Chan Ma Phee (2), iid 
down the law as follows :— ` 

- The law upon this ibj i: is beyond any doubt : AD) Where 

titlés are handed. over with nothing said -except that they are to, be 
security, the law supposes that the scope of the security is the ‘scope. 
-of.the title. (II) Where, however; titles are handed over accom: 
(IIT) -Lastiy, when 
the bargain is a. written bargain, it, and it alone, must determ'ne 


GETH 


what is the scope and extent of security. - - T 
: “In the words of Lord Cairns in the leading case of Shaw v. 
Foster (3), ‘although itis. a well-established rule of equity that a 
deposit of'a document of title without more, without writing, or with- 
eout word of mouth, will create in equity a charge upon the property 
referred to, I apprehend that that “general rule will not apply when 
you'‘have a deposit accompanied by an actual written charge. Ih” 
that case you must’ refer to the terms of the written document, 
and any implication that might be ‘raised, supposing there was no 


- document, is “put out of the case'and reduced to silence by the 


documents by which alone you must be governed.’ ” ae 

Applying the ‘principles thu laid down to the present case, what 
this Board has to determine is, did the document of the rth July, 
1908, constitute the bargain: between the parties, or was it merely 
the record of an already completed: transaction ? 

The only evidence upon this subject in theit Lordships’ opinion 
is conclusive that the memorandum of the 15th July,” 1908, consti- 
tuted the bargain between the parties, The plaintiffs’ agent swore 
“The arrangement to deposit their title deeds “was made in ‘the 
presence of the- eldest son of E. Solomon,” and when we turn to S. 

[9 (1873) tı B. L. RR. 405. (2) (1916) L. R. 431. A; 123. e es Hp 

G) (1872) L; Res. H- L. gat (341) ` Po snapten © 


J 
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Solomon’s evidence, he says, “ The document was drafted and typed P. Ce., 
in my office after they had come to an agreement. ‘The document . = 
was drawn up at the time they came pers: ”; and upon cross- 


8922. 


wns 
M. Subramonian 


exainination he says ; ng 
“The agreement was signed and handed over in my presence, po a 
Uńless the title deeds had been handed over he would not-have ies 
àccepted Exhibit I. (the memorandum of 15th July, 1908), The Lord “uom 
transaction’ was completed i in my office at the same time.” ` ` 
_, fuming to the document, itself, one is led to the same conclu- 
ii. “We hand you (eid title deeds, etc. ........ This 
side hold as security, etc. s.. s.e Please also-hold this as fur- 
ther security.” - Their Lordships have'no doubt ` therefore that the 
memorandum i in question Was the bargain between the parties, and 
that without iti production in evidence the plaintiff could establish 
no claim, and as it was unregistered it ought to have been rejected. 
= It has already been stated that the receiver was not under the 
ordér appointing him authorised to create any mortgages of the part- 
nership property, and therefore the claim of the plaintif fails both in 
réspect of the original ee EDA and the.subsequent deposit 
in- n August, 1910. ce 3 4 p 
“For these reasons their Lordships Will humbly advise His Majes- 
ty that the appeal of the plaintiff should be dismissed with costs. 
ii | Stoncham and Sons: ‘Solicitors for Appellants. 
= ` Sanderson and Orr Dignam : : Solicitors’ for Respondents. . 
Ki Vals N. a. Ni Appeal dismissed. A 
i e 
“ APPELLATE CIVIL. 
co Sir Asutosh Mookerjee, Knight, Judge, and. Mr. Justice 
des Rankin. 
anA SAUDAMINI DASSYA AND OTHERS 
a ae sie 
“USECRETARY OF STATE FOR INDIA IN ‘COUNCIL phe 
a 5 . AND OTHERS.* : ; Aprils, 10: 
1922. 


Revenus, assessment of— Bengal Alinvion and Diluvion Act (IX of 1847), Seces os 
“238 6—Revenue ura) a a id of i RA ae added— November, 15, 16, 
ee ae zo d 197, 20. 

#4 Aooeale hod Original Decree Nos. 347 id 265 of 1919; against the dacree — 
of Babu Narendra Nath Lahiri, Subordinate Judge “ot saci ie kii the 

grst Juno, 1919. 3 
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Civis -~ Proof ef existence of fact of continuons nature—Burden of prot diet 
= = land settled as separate estate—Maiikana, right to. 

ia Per Mookerjee, Ji The expression “ Any such new map” in section "6 bf 

Sandia < the Bengal Alluvion and Diluvion Act, refers to the “ New map” made according _ 


of State to “ New survey” as comtemplated in section 3. That section provides for perio- ; 

for India in Council, dical surveys at intervals of not less than ten years, after a revenue suryeyhas | 
E heen completed and approved. The object of the ““ New survey” is to ascertain l 

ns: the “ changes” that may have taken place since the date of fhe last previous a 

| survey~—that is, changes by alluvion or dereliction (not changes by possession)? 
Wakilan v. Deonandan (1). Section 6 then imposes upon the revenue authori. 
ties the duty to assess what.may be called added land, whenever, on inspection of s 
the new map, it appears that land has, been added to an estate paying revenue 
esa to Goyernment. There must consequently be a comparison between two” 

| ps, made at an Interval of not less than ten years and each showing thé reve- ` 
nue penn estate concerned. ‘That estate must, accordingly, be in existence as a. 
revenus paying estate, if not before, at Jeda ta ie data: oi tle first of the two 


maps taken as the basis for comparison. ty, A 


Section 3 of the Bengal Alluvion and Diluvion Act is all-comprehensive -'- 
in scopes and sections 5 and 6 both refer to all estates paying revenue directly, 
to Government, no matter whether they - were or were not in existence in 1794. 
What is essential to attract ‘the application of the Act is that there | 
should have beenin the case of the estate concerned, a revenue survey. This ae 
prima Jale furnishes the boundaries, as presumably, though not conclusively, ` 
accurate, 
The revenue survey hap is taken as the basis of comparison, but the compari: ` 
son of the maps is not conclusive. The comparison sets the revenue authorities : 
in motion, and they may, then, on the best materials they can ‘procure, proceed ki 
to assess what land they deen to be assessable. | 
e Itis only when’ on inspection of the new map it appears that land’ fai been 
added, that there is legislative authority for assessment of additional revenue. ` ` 
‘ When the proceedings have been commenced in accordance with the statutory“ 
è requirements, there are no restrictions prescribed as to the evidence to be used for © ' 
the solution of the problem, whether land has been * added’ to a revenue-paying ~~ - 
estate and has not been assessed with revenue. What is liable to be assessed 
with revenue is land not previously assessed—not land which has been formed ' 
since the revenue survey map. In the determination of the question, whether tho 
land sought to be assessed is added land, the Court has to determine the land 
included in the estate at the time of its creation as a permanently settled estate. -- | - 
For this purpose, the revenue map is valuable but not conclusive evidence. ' 
There is no inflexible rule of law that the state of things depicted on the revenuo. 
survey map was in existance at the time of the Permanent Settlement. Proof “of i 
the existence, afa particular time, of a fact of a continuous nature only gives 


- ry 


rise to a rebuttable presumption within logical limits that it exists at a subsequent’ Li 
e . time or has previously existed. The limits of time within which the inference of 
O Ree: UP as continuance: 'poagesses sufficient probative force to be relevant, vary with each E 


case, always strongest in the beginning, jhe inference steadily diminishes in féreg” es 
è a with lapse of time, at a rate proportionate. to the quality of permanence belo ial 


{1) (1930) g Pat. L, J. 681. Ms 
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“ing to the fact In question, until it ceases or {s‘perhaps supplanted ie 8 - ER 
opposite inference. ~ 


When alluvial land has been sottled as a separate estate with a separate Tat 
it shall thenceforward be regarded and treated as in all respects separate from and 
independent of the original, estate. The'jfact thatjthe proprietor of tho original 
estate had a right to receive malikana does not affect the question. The mali- 
hana holder is entitled to receive periodically a specified amount from the income. 
of land 3 this right may have the qualities of arent charge but this is not suff- 
cient to show that the land or estate is still held by him as zsemindar immediately 
from Government, -and eee is- established, he cannot maintain his title to 
the accretion. 


Per Rankin ¥: The burden of proving that, the added land is included 
within tho permanently settled estate is on tha person who alleges and’ the civil 
Court has jurisdiction to give relief and jwill not omit to do so. If he fails to- 
prove it, then the revenue law will bind him. ` 7 


In evéry case the question what lands were included in the Permanent Settle- 
ment, is a question of fact, and not of law: $¥agadindra Naik v, Secretary of 
State for India (1). | l 


A Revenue Survey map is admissible in evidence, ` 


Primarily the map of 1860 is evidence of the state of things. i in 1860. When 
the qüestion is as to the state of things in 1848 evidence of the position in 1860 i is 
valuable evidence of facts relevant to that issue, Even in the absencè of any 
other evidence, 6. g., of any more direct evidence a map of 1860 will, in general ` 
but not always, afford a ground of inference as to 1848 upon which tho .Court- 
ean act. Thatisto say, the Court will be prepared in the absence of reason to . 
the contrary, not only to accept it as true account of the facts of 1860 but even as 

-showing the position at the date of settlement. in many cases indeed the state . 
of things at the Permanent Settlement of 1793 has been freely inferred from a 
map of 1860. _ But where the revenue survey map is not the sole evidence relo- 
vant to the question as to what happened at the date of settlement then it is neces- 
sary tobe on one’s guard against what is prima facie an error and very com- . 
monly an invidious error—the process, namely, of taking one piece of evidence by « 
itself, founding doctrines of onus upon that, and calling upon other facts in the 
case to dislodge the presumption. Everything’ depends upon the right-s0 to. 
start by selecting one fact rather than another... ` 


E = AF 
Government cannot under the Bengal Alluvion and Diluvion Act-levy an 
additional revenue from any area within the limits of a settled estate : there must 


be land added to the estate. ua 


- Malikana 3 is a right to a sum of money and it | is dupi on the land. It may. 
be described as a guasi ront charge. But the reservation by Government of a 
sum to be paid to Government by the immediate holder under Government of 
resumed lands, which sum ig to go to the persons who have refused to take settle. 
ment from Government, does not operate to prevent the new estate from being 
an ‘entirely independent tenure in substitution for and in extinguishment of the 
remiadar’s original interest in the newly settled lands.’ Physically land.is added 


a) uses) L. R. sa 1. A. 44 (52) 3 I. La R. 30 Calo. 801. 


- 
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to land. -In point of right, the right to the new land is aceretio to the right - 
to the old. A guasi rent charge is not tenure or dominan; ne right to take 
settlement enures to the tenure-holder,- - : 


| Appeals by the Plaintiffs and Defendants Nos. 3 to 6. 


‘Suit to test the legality of an assessment of revenue mady under 
the Bengal Alluvion and Diluvion Act. ; 


The material: facts appear from the judgment of Mookerjee, J: : 


Babus Joges ‘Chundar- Roy, Dwarka Natk Chuckerbutty, Open: i 
dra Lal Roy and Kunj Lal Das for the Plaintiffs. p 


Babus Surendra, Nath Guha and Ramendra Mohan Majumdar 


4 


for the Secretary of State (Defendant No. 1). | me” 


` Babu Narendra Chandra Bose for- Defendants Noë: a toge- 
s , -a G ALVY. 


` The judgments of the Court were as follows : 


Mookerjee J. This is an appeal by the plaintiffs ina suit 
instituted by them with a view to test the legality of an ‘assessment 
(IK. of 1847). “The case for the plaintiffs i is that the disputed lands, i 
which have been assessed with revenue, belonged to them as apper- 
teining to their estate No. 4823, on the revenue rol of the Collector 
of Backergunge. They maintain-that the assessment could not 
have been validly made under the provisions of Act IX of 1847 as 
the lands are not added lands within the meaning of that statute ; j 
and they ask for a declaration ` that the assessment proceedings até _ 
without jurisdiction, | that the settlement made with the ‘defendants 
by the Secretary. of State is illegal and for “consequential reliefs, On 3 
behalf of the Secretary :of State, who 1s the first defendant, the claim 
has been resisted on the ground that the disputed lands are not | 
included within estate No. 4823 ‘but are accretions to estates Nos. 
1721 and 1722 held by the other defendants, and have been rightly - 
assessed with revenue. The Subordinate Judge’ has held that the 
disputed lands ‘form an Alluvial increment to estate -No. -4823, that” 


“the plaintiffs as proprietors of that estate are entitled to hold’ the ” 


lands subject to the ‘payment of the: revenue assessed, and that the 
settlement made with the defendants is invalid and inoperative. 
The plaintiff a as well as the defendants other than ‘the Secretary of 
State are dissatisfied with this decision. The plaintiffs have appeal: 
ed on the ground that the lands are included in their permanently 
settled estate and are not liable to be assessed with revenue..: The 


defendants have appealed on the ground that the lands are accre- 
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tions to their estates and have been rightly settled with them. 
The appeal preferred by the plaintiffs (No. 237 of 1919) requires 
examination first, in the light of the relevant statutory provisions, 
The provisions of Act IX of 1847 were analysed in the judg- 


ment of the Judicial Committee delivered by Lord Herschell in the 
case of The Secretary of State for India in Council v. Fakamidan- 


nissa (1); the Judicial Committee affirmed the decision of the | 


majority of the Full Bench in Fakamidannissa v. The Secretary of 
State for India in Council (2) which had overruled in part the 
decision of Wilson, J., in Sarat Sundari v. The Secretary of 
State (3). Act IX of 1847 was tramed for the assessment of lands 
gained from the sea or from rivers by alluvion or dereliction. Sec- 
tion 3 empowers the Government to direct new surveys of riparian 
lands, and provides as follows : 

“ Within the said provinces it shall be lawful for the Govern- 
ment of Bengal, in all districts or parts of districts of which a reve- 
nue-survey may have been or may hereafter be completed and 
approved by Government, to direct from time to time, whenever 
ten years from the approval ‘of any such Surv 2y shall have expired, 
a new survey of lands on the banks of ‘rivers and on the shores of 
the sea, in Order to ascertain the changes “that may have taken place 
since the ‘date of the last previous survey, and to cause new maps 
to be made according to such new survey.” 

‘Section 4 lays down thit the approval of the revenue surveys of 
districts or parts of districts, which may be hereafter surveyed, shall 
be deemed to have taken place on such day as may be specified as 
the day of such approval in the Calcutta Gazette. Sections 5 and 
6 deal, respectively, with the question of deduction from jama of 
estates {rom which lands have been washed away, and the question 
of the assessment of increments to revenue paying estates. Sec- 
tion 6 which is relevant, in the case before us, provides as follows: 

“Whenever on inspection of any such new map, it shall appear 
to the local Revenue-authorities that land has been added to any 
estate paying revenue directly to Government, they shall, without 
delay, assess the same with a revenue payable to Government accord- 
ing to the rules i in force: for assessing alluvial increments and shall 
report, their proceedings forthwith to the Board of Revenue, whose 
orders thereupon shall be final,” 

The expression “any such new map” plainly eaters to the “new 


w (1889) L. R. 17.1. A. 403 L.L. R. 17 "Calc. 590. | 
(2) (1886) I. L. R. 14 Cale. 67. . Ay ae ee 
(3) (1885) 1. L. R. 11 Cale. 784 (790). 
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map” , made „ According | to “new survey” as contemplated im sec- 


tion 5. That section provides far periodical surveys at intervals: of - 
not less than ‘ten years, after a revenue survey has been com- 


pleted and approved. The object of the “new survey” is to ascer-- | 


tain the “changes” that may have taken place since the date of the. 
last previous survey,—that is, changes by alluvion or dereliction’ 
(not changes by, possession ): Wakilan v, Deonandan (1). Section: 
6 then imposes’ upon the revenue. authorities the duty to assess 
what may be called added land, whenever, on inspection of the new . 
map, it appears that land has been added to an estate paying- reve- 
nue directly to Government. There must consequently be a 
comparison ‘between two maps, made at an interval of not less than 
ten years and each showing the revenue paying -estate concerned: 


That estate must, accordingly, be in existence as a revenue paying 


estate, if not before, at least on the date of the first of the two maps 
taken as the ‘basis for comparison. We may usefully recall here 
the following passage from the judgment of Wilson, J., in Sard? 
Sundari v. The Secretary of State (2), which, except in one parti- 
cular, remains unaffected by the decision of the Full Bench and‘of 
the Judicial Committee in Fahkamidannissa v. Secretary of State (3) 
and Secretary of State v. Fahamidannissa (4): “The object of the 
Act i is to provide for the assessment of riparian estates from time: to 
time, in accordance with the changes which periodical surveys 


may show to have taken place in their area and boundaries. Sec- 
‘tion’ 3 of the Act refers to a revenue survey which is to be approved 


by Governnient as ‘fixing the boundaries of estates, and provides 
that at intervals of not less than ten years, fresh surveys of such 
estates “may be made. Section 5 then provides for a reduction in 
the sudder jama when, on a comparison of two successive surveys, 
it appears that the area ofan estate has been diminished and sec- 
tion 6 ptovides for an addition to the jama when, on inspection and 
comparison of the new map, land appears to have’ been added to 
the estate since the last survey. In every case the Starting: point 
is “to” be ` the revenue survey which, it would appear, is to be 
taken as ‘representing the boundaries of the estate as they “existed 


at the time of thé Permanent Settlement, and it is apparently not 
open to the revenue authorities to go behind that survey and en- 


quire whether in fact the boundaries at the time of et mbuak were 


not other than therein represented.” 


(1) (1920) 5 Pat. L. J. 681. ° (2) (1885) L L. R; 11 Cale. 784. p 
(3) (1886) 1. L. R. 14 Calc. 67, oh ; 


i A. 40;1.L. R, 17 Cale. 390s ae por Hee 


Ladi 
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Wilson J.. in this passage, had apparently in view the case of an 
estate, which was in existence at the time of the Parmanent Séttle- 
‘ment, of 1793. ‘Section 3 of Act IX of 1847, is, however, all com- 
prehensive in scope, and sections s and 6 both refer to all ‘estates 
paying revenue directly to Government, no matter whether they 
were-Or were not in existence in 1793. Whatis essential to attract 
the application of Act IX of 1847 is that there should have béen, 
in-the case of the estate concerned, a révenue survey. This prima 


Jade furnishes the boundaries, as presumably, though not conclu- 


‘sively, accurate; see the judgment delivered by Wilson, J on 
behalf of the majority of the Full Bench in Fahkamidannissa v. Secre- 
tary of. State, (1), which to bis extent, overruled his previous. deci- 
is that the revenue survey map is taken as the base of comparison : 
but the comparison of the maps is not conclusive. The comparison 
sets, the revenue authorities in motion, and they may, then, on the 
best materials they can procure, proceed to assess what land they 
.deem to be assessable. This view is confirthed by the observations 
“0f- Lord Herschell in Secretary of State v. Fakamidannissa ‘(3). 
‘Section 3, according to him, empowers the Government öf Betigal, 
rin any district in which a revenue survey has been completed and 
approved by the Government, to direct decennially a new. ‘survey | ‘of 
lands on the banks of rivers, and on the shores of the’ sea, in 
order to ascertain the changes that may have taken place since the 
:1ast previous survey and to cause new maps. to be made according 
stò such new survey. Section 6 then provides that whenever. on 
“inspection of any such new map, it shall appear to the local reve- 
~nue authorities that land has been added to any estate paying reve- 
. nue directly to Government, they shall, without delay, ‘duly 
assess the same according tothe rules in force for assessing 
<alluvial increments. Such added land cannot obviously | be 
land. which was already comprised ina Permanent Settlement, but 
„had become derelict. of the sea or a river ; for it would be a contra- 
- diction in terms to maintain that such land had been ‘ added’ to 
: the estate to which they already belonged. Lord Herschell then 
- refers to section 5 which deals with the question of deduction from 
- jama of estates from which lands have been washed away, and 
-points out that the Act provides no machinery for making such 
abatement where the land was covered with water at the time of the 
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original survey ; it is only * when on inspection of the new map” 
it’ appears that land has been washed away that there is any legisla- 
tive authority for making an abatement. These remarks apply’ 
equally to,a case under section 6, and it is only when on irispection 
of the new map it appears that land has been added, that there is 
legislative authority for assessment of additional revenue. Lord’ 
Herschell finally adds that it would be an erroneous interpretation 
of Act IX of 1847 to hold that it rendered the Board of Revenue 
supreme and enabled them to make valid and effectual a proceed- 
ing on their part which the law had declared'to be wholly illegal and 
invalid. 

In the case before us, the history of the estates mentioned by 
the plaintiffs and defendants respectively has been traced. Dap, 
dapia was a mousa ‘on the bank of the Barisal river, a public, nayi- 
gable river, at the time of the Permanent Settlement of 1793. 
This mouza appertdined to estates Nos. 17941 and 1722. Lands 
accreted to the mouza owing to the recession of the river and 
steps were taken in 1846 for the assessment of the new lands. At 
that time, the proprietors of estates. Nos 1721 and 1722 refused ` tò, 
take settlement with the result that the accreted lands were consti~, 
tuted int6 a new estate which was permanently settled with the pre- 
decessors of the plaintiffs on the goth December 1848. The plain- 
tifs accordingly became proprietors of the new estate, which was. 
numbered 482 3, while the original estates numbered 1721 and 1722 


created in 1793 remained the property of the predecessors of the 
É 


‘defendants. 


On the and July, 1912, proceedings were instituted by the 
revente authorities, under section 6 of Act IX ‘of 1847, on the 
allegation that new maps had been prepared for the lands of East ` 
Char Dapdapia and West Char Dapdapiaywhich had been compared 
with the revenue survey maps of 1860-61 as well as with the Deara. 


‘settlement chita of 1846-47, and that from such comparison it ap- 


peared that lands had been added to estate No. , 4823 which would 


‘be assessed with revenue payable to Government according to the 


rules in force for asse sing alluvial’ increments. The notice, which 
was issued on the 3rd July, 1913 mentioned, however, only the 


Daimi- settlement chita and not the revenue survey map. When the 
matter came to be heard before the revenue authorities on the 1 3th 


February, 1913, three objections were urged against the assessment : : 
(1) that the new map should have been compared with the revenue 
survey map and not with the Daimi settlement chita prepared i in 
1846-47 ; (ii) that the river bed was included in the permanent 
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settled estate ; and (ii) that as the District Settlement Record had Civitas | 
been finally published and as the objectors had been in possession of * 1983. 
the disputed area for upwards of 60 years, no proceedings for assess- Saudamini 


ment could be taken under Act IX of 1847. These objections were 
overruled. The first objection, the Deputy Collector pointed out, a 
was opposed to the decision of the Judicial Committee in Secretary ” soherjee, 9. 
of State v.  Fahamidannessa (x). The second objection was held. pect 
untenable, inasmuch as the revenue survey map showed that the 
river bed was a part of the public domain and the river was exclud- 
ed from the Daimi Settlement. The third objection was manifestly 
groundless, The proceedings of the Deputy Collector 4 were, con- 
firmed by the Collector on the 7th July 1914. He held that thera 
was no foundation for the contention that only such accretions are. 
liable to assessment as can be shown to have taken place since the 
date of the’ revenue survey map, and he relied upon a resolution of 
the ‘Board of Revenue in a case which, culminated in the litigation 
mentioned i in Secretary of State v. Narendranath (a). The view 
taken by the Collector appears to have been approved by: the Board 
of Revenue and settlement was made with the defendants on the 
rath November, 1914, The plaintiffs now contest the validity of 
the proceedings for assessment of revenue on the accreted lands 
under Act IX of 1847. 

It is plain that the proceedings for assessment cannot be success- 
fully attacked on the ground that they were not taken in conformity 
with the provisions of Act IX of 1347. In this case, the estate was 
permanently settled in 1848-49. There, wasa revenue survey in ° 
1859-60, which was followed by a cadastral survey, in 1901-08. Com 
sequently, unlike the case of Sreenath Roy, v. Secretary of State (3), 
it is shown here that the proceedings were instituted upon & com- 
parison of two requisite maps in terms of section’ 6 ‘before the reve- 
nue authorities set in motion the machinery at their disposal. Juris- 
diction was thus assumed in compliance with the statutory require- 
ments. It has been urged, however, that for the purpose of the ass- 
essment proceedings the revenue authorities were restricted to a 
comparison of the revenue survey map and the map newly prepared. 
This is manifestly fallacious. When the proceedings have been 
commenced in accordance ‘with ‘the statutory requirements, there 
are no restrictiors prescribed as to the evidence to be used for the 
solution of the problem in controversy. That problem is, whether 
land has been “ added” to a revenue paying estate and has not been 

(1) (1889) L. R. 17 L A. 40; L L. R. 17Cale. 590. ~ l 

(a) (1920) 32 C. Le J. 402 . (3) (192) 36 C. L; J. $45. 
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assessed with revenue. ` What is ilable to be assessed with revanue:’ 


is land not previously assessed—not land which ~ has «been. 


formed sirice the revenue survey’ map. In‘the determination of the 
qiiestion, whether the land sought tobe assessed is added: land," 


ihe we have to determine the land included in the estate at the time of“ 


its ċřeátion as a permanently settled estate. For this purpose, ‘the 
revenue survey map is valuable but not conclusive evidence. This” 
is ‘dlear from the decisions-of ‘the Judicial Committee in Jagadindra 
Nath v. Secretary of State (1); Haradas v, Secretary of State (a); 7 
Secretary of State v. Maharaja of Burdwan (3) and Narssnarayan v.~ 
Secretary of State (4). There is no inflexible rule of law that the:- 
state of things depicted én the revenue survey map was in existence ' 
at the time of ‘the Permanent’ Settlement. In the case first men’ 
tioned, Tagadindra v. Secretary of ‘State (x), Lord Lindley’ pointed 
out that it could not be maintained as a matter of law that the thak’ 
and survey. maps constituted sufficient proof that what was part ‘of 
the bed of the. river at that-time was included in the permanent: 
Settlement of 1793, and no Court could properly act on the assump" 
tion that ‘in 1793 à stata of things existed different from what : appear. 
ed from any evidence before the Court; see also Prafulla Nath'v. 
Secritary of State (5) ; Secretary of State v. Upendra Narayan (6). 
Proof of the existence, at a particular time, of a fact of a continuous 
nature “only gives ‘tise toa rebuttable presumption within logical 
limits that it exists at a subsequent. time or has previously’ existed. 

The limits of time within which the inference of continuance- possess- 
68 sufficient probative force to ‘be relevant, must obviously vary with - 
each case, always strongest in the ‘beginning, the inference steadily 
diminishes in force with lapse of time, at a rate proportionate to thé 
quality, òf permanence belonging to the fact in question, until it ceas-’ 
es ‘or is “perhaps supplanted by a directly opposite inference.” In the’ 
present case, we have to determine the land included i in the Perma- 
nent Settlement of the estate in 1848-49. We have; on the’ one’ 
hand, ‘the Daimi Settlement Chita prepared in 1846-47; we have, ‘on 
the other hand, the thak and revenue survey maps prepared in: "183g." ; 
60 according to the actual possession at that time, Clearly the 
Court i is Gompetent to consider ànd examine the value of a this 
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' (1} (t902) L. R. 30 L A. 44; L L. R. 30 Calc. aga ao i ng 
(a) (1917) 26 C: L.-J. 590. i E Se ae 2 id i 

, (3) (1992) L. R. 48 I. A..565; 35 C. L. J. 92. .. a 
(4) (1933) Decided ojrd January, aed 4 
(5) (rga0) 31 C. L. J. 420. i l gi 
(6) (1982) 36 C. L. J. 336. 
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evidence, and this is precisely. the course adopted by the. Snborginate 


Judas. E e; 


‘The robokari of the Deputy Collector Rajnarain Basak ‘dated. 
29th- July, 1847 givesa detailed history of the : proceedings: a 


taken for the resumption, and settlement of Char Dapdapia. . 


| amin Golakchandra Sen was appointed to. make a survey, and F < 


prepared a map as also a Chita. The map, which i 18 mentioned i in 
the robokari of the Deputy Collector, ‘has apparenily disappeared, 


"but the..Chita dated the rst, 5th and 2oth April, 1846 is.in existence 


and has been produced. It cannot be overlooked that we have thus 
placed at our disposal the very. materials which formed: the basis of 
the Permanent Settlement of the estate 1 in 1848. There was much 


NG te 


dags of the Chita of 1846. The civil Court amin appointed by the 


_ lower Court to prepare a map of the locality has reproduced the lines 


of.the.thak and the revenue survey and the District settlement MAPS ; ; 


but the amin found himself unable to compare the Chita in the loca- 


lity. On behalf of the Secretary -of State, however, a. surveyor Pyari- 
mohan .Hazra was examined: to show that’ the Chita could be and 
had been relaid. He had worked under the Deputy Collector in 
charge of the proceedings under Act IX of 1847. lm connection 
therewith, the surveyor had compared in the locality the Chita of the 
west char as also’of the east char and had preparéd a map showing 
the,line of the river at the time of the Chita. He further placed 
the 1evenue survey and the thak lines on the District settlement map 


and finally prepared a consolidated map., A careful examination of 


all these materials shows that the river line as it was ih 1846 can be 
ascertained with sufficient precision, although it may not be practica- 


' ble to fill up all the details.in respect of each plot depicted on, the 


Chita ; this,- however, as pointed out by the Judicial Committee i in 
Haradas v. Secretary of State (1), is not always essential. The 
Subordinate Judge came to the conclusion that the finding of the 
river line was a much more feasible task than the placing, of all the 
dags of the chita, and he found no difficulty in ascertaining the con- 


E tour of the river in the locality, which was recedin 14 in a peculiarly 


regular way, The Subordinate Judge further observed that as the 
river is'known to have been receding, the thak map, made | in 1860, 
that is, r2 years after the permanent settlement, in 1848, could not 
be assumed to furnish an accurate picture of the estate if its incep 
tion. Upon a scrutiny of all the criticisms which have been directed 
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against the’comparative maps prepared in the Diara proceedings, 
there ia little doubt left that they are untenable and that the river. 
line depicted therein may be safely accepted as accurately répro- 


duced for all practical purposes. In this view the conclusion of tho- 


Subordinate Judge that the disputed lands do not appertain to 
estate No. 4823 must be upheld. , i 

No. 265 of 1919. 

This isan appeal by the defendants other than the Secretary 
of State, against the decree of the Subordinate Judge in so far as’ 
it declares that the settlement made with them is ultra vires and 
invalid, They contend that the circumstance that the predecessors 
of the plaintiffs accepted settlement in 1848 does not’ entitle 
the plaintiffs to the accretions now in dispute; and they.claim 
settlement of those accretions on the ground that as they are still 
in receipt of malikana as proprietors of the parent estate, their refu- 
sal to‘accept settlement in 1848 does not debar them from suc- 
cessfully setting up title by accretion. This ‘contention has been 
overruled by the Subordinate Judge as untenable. ~ 

Section r of the Bengal Alluvial Land Settlement Act (act 
XXXI of 1858) is in the following terms: 

“r, ‘When land added by alluvial accession to, an estate paying 
revenue to Government becomes liable to assessment, if it be 
so agreed on between the revenue-authorities and the proprietors, 
the revenue assessed upon the alluvial land may be added to the 
jama of the original estate ; and in such case a new engagement 


fd fed, 


shall be executed for the payment of the aggregate amount, and’ 


that amount shall be substituted in the Collector’s rent-roll for the- 
former jama of the original estate, 

“If the proprietor or proprietors abject to such an arrangement, 
or if the revenue-authorities are of opinion that a settlement of the 
alluvial land cannot properly be made for the same term as the 


existing settlement of the original estate, the alluvial land shall bê 


assessed and settled as a separate estate with a separate jama, and, 
shall thenceforward be regarded and treated as in all respects 
separate from and independent of the original estate, whether the 
separate settlement be made with the proprietor or proprietors or 
the land be let:in farm in consequence of the refusal of the pro- 
prietor or proprietors to accept the terms of settlement.” i $ 

“The separate settlement may be permanent, if the settlement of 
the ‘Original estate is permanent.” 

Section 3, which has been repealed by the Repealing and 
Amending Act (Act I of 1903), provided that “every separate settle 


Pa 
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ment of alluyial land heretofore made shall be as good and effectual 
for the purposes specified in section 1 as the same would have been 
if made subsequently tothe passing of Act XXXI of 1858.” Sec- 
tion 1 leaves no room for controversy that when alluvial land has 
been settled as a separate estate with a separate jama, it shall 
thenceforward be rezarded and treated as in all respects separate 
from and independent of the original estate. Consequently, when 
in. 1848, a separate estate was created and settled with the predeces- 
sors ‘of the plaintiffs, by reason of the. refusal of the predecessors 
of the defendants, the new estate became a separate estate indepen- 
dent of the original estate in all respects. The fact that the pro- 


prietors of the original estate had a right to receive malikana does ' 


Not affect the question. As pointed out by Peacock, C. J. in 
Bhoalee Singh v. Neemoo (1), malikana is a right to receive a portion 
of the profits of the estate for which the’ Government have made a 
settlement with another person, the real proprietor having neglect- 
ed to come'in and make a settlement. In ‘the language of section 
44 of Regulation VIII of 1793 it is an allowance in consideration 
of proprietory rights ; see also Aeeranund v. Ozeerun (2) ; Gobind- 
thunder v. Ramchunder (3). No doubt, malikana has sometimes 
been described as an “unalienable right of proprietorship” (Fifth 
Report, Vol. II, p. ra, Vol III, p. 180; Field on Bengal Regula- 
tions, p . 51). But this does not, justify’ the inference that a per- 
son in receipt ofa -malikana allowance under section 5 of Reg. 
VII of 1822, even though he be regarded as the holder of “a distinct 
proptietory ‘tight constituting an interest in land” can be. deemed 
to be a person to whose land or estate alluvial accretion has been 
annexed, within the‘meaning of section 4 of Reg. XI of 1822. The 
malikana holder, it may be conceded, is entitled to receive periodi- 
cally a specified amount from the income of land; this right may 
have the qualities of a rent charge ; but this is not sufficient to show 
that the land or estate is still held by him as zemindar immediately 
from Government, and unless this is established he cannot maintain 
his title to the accretion. In this view, the claim put forward 
by the defendants must be held to have been rightly dismissed. 

The result is that the appeal by the plaintiffs, No. 237 of 1919 
is dismissed with costs in favour of the Secretary. of State, while the 
appeal by the defendants, No. 265 of 1919 is dismissed with costs 
in favour of the plaintiffs. 

(a) (1869) 12 W. R. 498. 

(2) (1866) 6 W. R. 151; (1868) 9. W. R. 192. 

(3) (1873Y -19 W. Regge 0 o> e 
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Civar: e ' fankin J: : Appeal No. 237 of 1910. > Ta J NeT 
‘i933 ©, -This ig the plaintiffs’ appeal from a. decision of the Äddi- 
Saudamini - tional Subordinate Judge of Bakarganj. They complain | now ‘of 


poy of ‘Strte SO much’ only as holds them lidble to assessment of additional i 
for India, in Council. revenue in respect. of that portion ‘of their char- lands which was 
` = included as belonging to them by the Revenue Survey Map of 1860. 
— l : Proceedings ‘under Act IX of 1847 were instituted in respect , of the | 
sa NG lands-in 1912, - . By 1915, these ‘had resulted in a finding by: ‘the i ; 
l revenie authorities that additional: revenue was assessable in respect ' 

of some, 160 acres. | As toa portion of. this area: there is. not: now 

any ‘complaint ‘as it has to be cozceded that since the Revoniie 
‘Survey’ map of 1860 some lands have been added by alluvion. The 
petitioners object however to being assessed to additional ` ževenúe 
in respect of any lands shown as belonging to their estate by the 
map of 1860. They: say that the whole of such lands were, “or 
X must be deemed’ to be, included in ‘the estate, numbéred 4823 
permanently settled in r848 with their predecessors-in- title. The 
burden df proving this is initially on them, but, if they do piove it 

_ the civil Court, has jurisdiction to give relief and will not omit to do 
sa. If they do not prove it, then the mills of, the machinery: OF the 
; revenue Jaw must ‘continue to ‘grind. Upon the question of fact 

the trial Court has given against the plaintiffs’ ; ; but this is a first 

appeal and it turns entirely upon the correct inferences to be drawn 
from maps and.’ ‘documents. The, oral evidence adduced by. ‘the 
| plaintiffs’ fails—not: unnaturally—to contribute anything of vale as 

— the state ‘of the lands before 1860. 


. "Ut may be’ pointed out that if. the petitionars fail to- chow that. 
_ ‘portion of, the area, ‘assessed as having been added to the petitioners’ 

estate, was really comprised in the estate itself; they. cannot hope 

to : sz :eceed i in showing otherwise that the ‘revenue proceedings have 

agi been ‘witva ` vires. The procedure laid down by Act IX of 1847 has 

been adopted : new maps have. been, made, inspection does show that 

some new lands have been added. The enquiry is solely as to 


a 
mi 


'- amount. ae < Z e 
Fag The lands ` ‘in “qitestion are really two chars iowa up by the 
River I Barisal. “They are, and have long been, known -as East,char 
Dapdapia and West char. - Dapdapia. From a Rubokari,of 2gth July 
1847 it appears that they ‘attracted the attention of the Collector 
of the District in 1818 and proceedings were taken for assessment 
to revenue under Bengal Regulation 2 of- 1819 and Bengal -Regula- 


tion 3 of 1838, In Gg; the Collector decided that they ‘were-<not ` 
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within the Decennial Settlement (i 6 the’ permanent settlement of 
1793) and after contest this was affirmed by the Commissioner in 
1845. The lands now in question wera found to be alluvial accre- 
tions to estates Nos. 1721 and 1722. In 1845 one Golok Chundra 
Sen was appointed Amin to make a survey and his field books of 
April 1846 are in evidence.’ He took and recorded measurements : 
“he classified the lands‘and'prepared a Jarip Jamabandi, ór rent roll 
with, particulars of holdings. His work was checked in December 
"1846 by a further inquiry on the spot ; it was supervised by a Deputy 
“Collector ; ; and it was acted on in 1848 when the chats were per- 
| manently settled: Much of the present contest is solely due to the 
“fact that although, as the appellants contend, a map was almost 
-certainly prepared from the Amin’s field books atthe time, it ‘has 
not in the present proceedings been produced. Neither side isin a 
` position, to complain of this and at this late stage of a long litigation 
the evidence must be taken as it stands. ` 
Sy When i in 1848 settlement was effected -of the lands found to 
pave ‘accreted the zamindars or proprietors of the estates 1721 and 
“1732 refused to take settlement and the .petitioner’s predecessors-in- 
“title who were shikmi talukdars holding under the proprietors and 
| who, were found in possession of the accreted land were given settle- 
: menit and thus became immediate holders 'under Government by a 
“new tenure of a new estate numbered 4823. The present contest 
l “is entirely between the owners of this new estate No, 4823 and the 
i Secretary of State as to whether the whole of the area appearing . 
“twelve years afterwards—ie., by the Revenue Survey Map of: 1860— 
to belong to this estate-was in fact comprised in the settlement of 
“ 4348 or whether part thereof was added to that estate by: alluvion 
“between 1848 and r860.: The learned, vakil for . the. appellants 
~ takes his primary.stand upon the map of 1860 ag affording a-pre- 
+ sumption'that the whole of the land .was comprised in the settle 
«iment (He points out that from 1860 down through the years until 
“1912 Government took no steps to claim additional revenue, from his 
clients). “He concedes that the effect of. this map may. be overborne 
by positive proof that the map was wrong. His complaint is that the 
“| trial Court had no reason adequate in stréngth and certainty for refus- 
. -- ing-to accept. the map of 1860 as correctly showing the limits of estate 
eae settled in 1848. The field books ‘prepared by: Golok Chundra 
- Sen in 1846 are lacking in. sufficient detail and precision | to enable all 
the dags in these two chars to be, drawn upon a map.. In these 
-> circumstances it is said that the trial Court had insufficient grounds 
_ for placing the new: lines of .1848- along points substantially short 
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Crvit. : of the new lines of 1860 Le. broadly. speaking, to the southward of ’ 
1993. the 1860 lines, 
Saudamini Now the argument on behalf of the appellants as to the pre- 


sumption’ afforded. by the map of-1860 requires to be carefully 
Secvelars ‘of State. KA 

for India in Coyncil., perused and kept within the decisions. “In every case the question 
ia las g: what lands were included in the permanent settlemeat is a question 
—) of fact and not of law” ; Jagadindra’s case. (1), A Revenue Survey. 
map is plainly admissible in evidence. Primarily the map of 1860 ig 

evidence of the state of things in 1860. When the question is as to 

: < the state of things in 1848 evidence of the position in 1860 is valuable- 

evidence of facts relevant to that issue.. Even in the absence of any 

other evidence e.g., of any more direct evidence a map of 1860 
will, in general but not always, afford a ground of inference as to- 
1848 upon which the Court can act. That is to say, the Court 

will be prepared in the absence of reason to the contrary . not only 
to accépt it as true account of the facts of 1860 but even as showing ` 

the position at the date of settlement. In many cases indeed the 
state .of things at the permanent settlement of 1793 has been freely i 
inferred from a map of 1860. But when the revenue survey map is - 
not the sole evidence relevant to the question as to what happened 
at the date of settlement then itis necessary to be or one’s guard 
against what is: prima facte an error and very commonly an invi- 
dious error,—the process, namely, of taking one piece of evidence by 
itself, founding doctrines of onus upon that, and calling - upon the | 
e other facts in the. case to dislodge the presumption. . Everything 
depends upon the right so to start by selecting one fact rather 
than another. Thus in /agadindra’s case (1) thak and survey 
4 maps of i851-3-showed what then was the bed of the Brahmaputra 
river ag included in the permanent settlement of 1793. Thè Judicial 
Committee held : “itis difficult to suppose and it ought not to be 
assumed that those lands were included in the lands permanently 
assessed in 1793” and they refused to save the correctness of the 
map by-assuming that in 1793 the river had flowed over other 
land. : “ When the: question arises: whether lands shown on a parti- 
cular thak-or survey map made since 1793 were or were not included 
‘in the lands charged with the assessment permanently fixed in 17y3 
the inquiry is-at-once enlarged ; and it would not be right i in point 
of law to direct the Judge- of first instance that he ought in all cases 
to.act on the-last thak or survey map and to treat it as decisive i in 
the absence of evidence to t&é,contrary”. (p. 53.) nse 
- The question in the present case is whether the appellants o ona 
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fair view of the whole évidence have succeeded in showihg that all. 


the land up to the river line of 1860 was included in the settlement 
of 12 years earlier. The evidentiary value of the thak and survey 
maps is in this case a special problem depending on the circumstan- 
ces and on the other evidence,.some of which is more direct. 


‘The evidence as to 1846 may be first considered from the point 
of view of area. The Amin’s field books show that the ‘total quan- 


tity of land “resumed by the Hon'ble Company” was as follows. 
(I leave out minor fractions) (I) West Char 4 drones 7 kanis (II) 
East char’3 drones 1o kanis.’ The total land resumed was 8 dro- l 
nes 2 kanis. The petitioners’ predecessors-in-title ‘took settlement ` 
of the whole area of the West char -with its 56 dags as measured by ' 


the Amin. Of the East char they took settlement of 1 drone 5 
kanis only, the balance being given in settlement to other people 


as accretions to- other subordinate tenures. Taking both chats 
together the area settled with the petitioners’ predecessors in 1843 
was 5 dronés 13 kanis (=178.5 acres). Of this over 15 kanis was” 
waste land unfit for cultivation and the revenue was arrived -at by’ 


, Classifying the culturable land and assessing each class at ‘dn appro- ' 
priate rate, 


When we come to 1860 map 5 is the thak bust map of the west. 


char and it can be read easily enough with the thakbust statement. 


( p. 56 of Paper-book in Appeal No 265 of r919). That statement 
gives the area as 224 acres for this char alone. As regards the east 
char it appears in like manner that the area in this char belonging to 
estate 4823 was at this date over 38 acres, the total area as I under- 
stand the statement being r45 acres for this char. There can I 
think be no doubt on the evidence (1) that the plaintiffs have not 
been assessed on any land of which they are not in possession 


or of which they arein possession by any other right, (II) that. 


before arriving at the additional assessment deduction has been 
made for the full amount of the areas described in the documents of 
1846 and 1848 as the area settled with them. 


The learned vakil for the appellants has pointed out that under: 

Act IX of 1847 the position is quite different from that which: 

“ under the Bengal Tenancy Act may give rise to a claim by a land. 
lord for additional rent. Government cannot under ‘Act IX : levy 
an additional revenue from any area ‘within the limits of settled 
estate: there must be land added to thevestate. It is not necessary, 
to consider whether the settlement of 1848 was in the-case’of either 
char a settlement by description of parcels ora settlement by area. 


F 
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Where a holding is described or referred to it may often occur- that = 


a settlement.of.area if inaccurate has no effect. In the present case 
however there is ‘no reason requiring any one to suppose that the 
measurements of 1846 as to-area were gravely. at fault. It 13 much 
‘more probable that the river which i is known to have been changing 


“before 1846 and after 1860,did not cease to -change between , 1848 


and 1860: in like . ‘manner. , One must. therefore accertain whether 


what may be broadly. called. the southern line of- 1846-8 | can, be E 
ascertained. If it cannot the argument as to area has no force. 


If it can, then the next thing to ascertain is whether the river line 


w 
- 


of 1846-8 can be, relaid in whole or in part so that with reasonable - 


_ certainty, it may be gaid-that the original limits of, estate 4823, aid 


not at all events go beyond that.. : TE 


Now it-is hardly open to.a serious contest that the ‘datum line of 


1846——the line dividing the accreted lands from the lands already 
settled —is littke likely. to haye fallen into oblivion, or eyen into,obs- 
curity between 1846 and 1860. . Prior to. t845- sometime... ‘had -ap 
parently. been spent in litigating’ over this and the measurement 


; description classification and assessment of the lands has throughout 


been done with the assistance of: ‘the plaintiffs’ predecessors in- title. 


be 


The thakbust statements and thak'maps (2014, 201 9) give the boun- k 
daries, of the adjacent. mbuzahs and the Amin’s measurements were l 
' madeʻin the ‘presence of the parties found to be in possession. 


The thak’ maps of the adjacent ‘mouzahs are also-in evidence. ‘It 
is not known whether the map of 1848, if there was one, was utilised 
or not ;-but if the appeal is-to the maps of 1860. it seems hardly- 


reasonable, to begin by supposing that the new estate 4823 was 


credited’ therein with land that had for a long time been settled 
as part of other estates still léss with acres and acres of such land. 

When one-looks'to the evidence ‘ ‘as to the natural features ‘of the 
locality such an. assumption is seen to be most unreasonable.’ The 
khals and ‘halats: ‘mentioned.-in' the field books, the difference of level 
between the char and the asli lands, the correspondence of certain 


dags when-measured' with the- figures given in’ the field books are' 


sufficient in the case of both chars to rebut any notion. that the 


proceedings:of 1860 to define estate 4823 were based .on any error. - 


as tothe lines dividing it from: the ‘parent estates., It is quite 
true that the-shikmitaluqdars held lands in the. parent estates but 
this fact: does not-lead one.to suppose that the thak maps are likely 


to’ be -wrong’as to the boundary.. of the new, estate, granted to-them. ° 


Now the attempt to-find from the. field: books the river line of 


¥848 discloses in: the case - of: each ‘char very’ :conyincing Corro- 


a 


rat 


, VOL. XXXVIII.) HIGH COURT. “| 


boration óf the view adopted in the ‘recént:  sèttlement proceed- 


ings: The'civil Court Amin endeav oured to: relay all the’ dags ' 
from the details afforded by the field books -of -1846 and came to 


_ the conclusion that this could not be done, He was troubled, not 


0 much by the task of finding the southward boundary of -‘estate 


4823, as by the fact that the dags as relaid.-on the -settlement map 
.Were not in. a number ofinstances consistent in all respects with 


‘the details given in the field books. On. certain’ assumptions» 


‘however he indicated the river line of 1848 asi regards the. East 


‘char for a certain distance, but being unable to relay the dags with 


certainty his view was that the river bank of 1848 could not be: 


_ rélaid from the field books inthe case of sither char. He . does: 
“not seem to have attempted such a task before with , materials. quite 


Yi 


-so difficult. He gave evidence however at the trial identifying cer- 


tain dags of the field books with those shown on the settlement map.. 


‘The witness whose evidence most impressed the learned Subordi-: 
“nate Judge was Peary Mohun Hazra a surveyor under the Barisal 
' Collectorate. who on the maps'I and Ir, drew'the yellow lines repre- 
‘senting’ the river bank of 1846. If the thakbust ‘statement: 


(B. 54) and the thak map' (No. 4) of the East char be taken, it will 
be seen that: the estate 4823 consisted of 7 strips of land all save one 
(chauk 6) being of a simple rectilinear configuration. Now field. 


- book Ex. D gives the measurements' of the south to north line fora 
' great many of the dags described and a good many of them arg, 


described as lying east of other dags and as bounded on the north, 


- by the river. Strips belonging’ to other estates than 4823 lie along- 
` side strips belonging to 4823; in the case of this char the Kup or. 


asli line is particularly plain and I do not doubt.that the learned 
Judge was quite rightly convinced by’ Peary Mohun Hazra that the 


' river line of 1848 could be placed with reasonable certainty from the 


field books if they are taken together with the other evidence. - 
The Amin in his evidence identified a good many dags in.this char, 
As regards the. West char the Doul of 1848 and the thakbust.state- 
ment of ‘1860 suggest that something like rgo acres has grown mean- 
while into 824. The question is whether Ex C.-containg substantial 
indication when compared with the locality of the river line of 
1848. Now the field book shows that dags, 38 and 46 had the 


' river as their north boundary ; that dags 1, 2, 3 and 6 had it as their 
“western boundary, that east of daga 5 and 6 there wasa khal, that 


‘dag 27 was a khal, that west of dag 7 there was a halat, that dag 8 


west of dag 7 was a halat The measurements of the following - 


` daga—to mention only a few—tally with the nee actual measure- 


` 
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# 


CIVIL. ments 9, :10, I1, 28, 44, 45; 46. -It seems to me that from these cir- 
1933. cumstances all interlinked and re-enforcing each other-it may be. 
Saudamini taken as well established ‘that the line drawn on map (I) as the river - 

9. ! line, of 1848 is by no means an:imaginary line -but one which '` 


for India ta akah , included the whole of the land settled in 1848. The thak: and 


R a Yen Fe survey maps of 1860 have not been “put aside but have been used: 
oe together with other and more directi:evidence -to establish the facts: 

_ Of 1848. Tthink that the plaintiffs’ a La piis: f l ee 

Appeal No: 265- Of 1919.2 colons +. a E jih 

This ‘appeal i is brought by dendane :3 t0:6 who with the non-cork ' 

testing: defendants 2 and 7‘own the zaniindary interest in the parent” 

estates: Nos..17ar and 1722. >The land settled with the ‘plaintiffs’ : 

: predecessors in 1848 was land .which had accreted to these estates: `; 

The zamiidars having refused to take settlement of the accreted.:. 

lands "settlement was made with the sikimi talukdars (i.e, the plain-° 
tiffs’ predecessors) but malikana was reserved. The nature of‘a! 
right to ‘malikane has been explained by Sir Barnes Peacock ‘in’ 

Bhoalee Singh v. Mi. Nevmoo Behoo. (i). ,Itisa right to a sum of ` 
money and it is charged on the land. It may’ be described’ ‘as a 
quasi rent-charge. But the reservation by Government ofa sum to. 

be paid:to Government. by the immediate ‘holder under Governufent : - 
of resumed lands, which sum is to go ‘to the persons who: have. 
refused to take settlement from Government,’ does not in my Opinion. 
qperate. to prevent the new estate from being-an entirely’ independ’ 
ent tenure: in sabstitution for and in extinguishment of the zamin-: 
dar’s original ‘interest in the newly settled lands. Physically land’ is’ 

added. to, land. In point `of right, the: right to the‘new land is. 
aceretid to the right to the old. A guasi rent-charge is not tenure-or 
dominium.. The right to take- settlement enures to.. the tenure? 

holder (Cf. section 4 of Beng, Reg. XI of 1825). 5° TTNG Gi 
: I am of opinion that the learned Subordinate Judge arrived ata’. 

correct conclusion anc: that this appeal also saoud be dismissed. - 


~> me N 


A. T. M. n, i d; Appeals dismisses. 


(1) (1869) 12 W. R. 498. Pep, UC 
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gi APPEAL FROM ‘ORIGINAL. CIVIL. | — 


Boon Str Asutosh Mookerjes, Knight, Valin aii Str Ernesi 
Edward Fletcher, Knight, Judge. . 


6 , CIVIL. i 
! RAMPROSAD SURAJMULL ` D — 
f t ° ot ote te f 1920+ are 
` g. : . wy ~ 
- ii i February, 16 
MOHAN LAL LUCHMINARAIN.* — 


idia fii of Suit on tonirad Conia containing arbitration clanse— 
- Reference to arbitration-before commencement of suit. 


Where an action has been commenced upon a contract which ‘contains a provis | 
sion for refetence to arbitration, even if a reference to arbitration has been made 
before the commencement of the suit, the award is of no ina unless the suit 
has been stayed pending the arbitration. 2 


As soon’ as a suit is “instituted, the private tribunal becomes /sactus kaka 
Doleman &* Sons. v. Ossett Corporation (1). 


Appeal by the Defendants Opposite Party. - 


p "Application. by the plaintiffs for an order to set aside or to take ’ 
off the files, an award made by the Bengal Chamber of Commercé, 
The application was allowed by the following order of ~~ 


Greaves J.—This is an application’ by the plaintiffs for a an a order 1919. 
that the Award No. 1123 of the Bengal Chamber of Commerce dated hee 6. 
the aoth. June, 19 19, should be set aside or taken off the files. It. = 

, appears. from para. 1 of the petition that on the 16th August, 1918, 
the plaintiffs sold to Messrs. Ramprosad Surajmull roo, bales of e 
Japanese Grey Shirtings on the terms and conditions. contained in- 
a Nagri memorandum, a translation of which is set out in that para: 
graph. These goods had been purchased by the plaintiffs from | j 
the Japan Cotton Trading Co. Ltd, under certain contracts which | , 
are Exhibits A to M inclusive, to the petition. ‘The plaintiffs allege 
that the respondents failed to take delivery and that they had to. 
re-sell the goods and thereby suffered loss and on the 2xst May 1919, ` ; 
they commenced the present suit No. 1407 of 1919 to recover the. : 
sum of Rs, 32,423-12-3 due to them on the basis of resales andi. 
also in respect of reesales under another contract between the same. 
parties.for the sale of another 2 5 bales of Japanese Grey Shirtings.- 
Paragraph ‘6 of the petition states that sometime in May 1919 (and 
I find from other sources that the date is the 3rd of. May, 1919). 


s Anpa from Original Order No. 82 of 1919 against ab order of Mr. Justice 
G reaives, dated the 6th August, 1919. ots i 
(t)7(1912) 3 K. B. 257. - l bi 


4 


Ds 


4 


4 
d 
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” Messrs. Ramprosad. Sirajmull purported to refer the diputer: re- 
garding ‘the quality of the goods between them and the plaintiffs 
to the arbitration of the Bengal Chamber of Commerce ‘under “the 
terms’ of the Contract: - It appears from paragraph. 8 that the Bengal 
Chamber of Commerce made their award on the zoth June 1919 
and that such award was filed on the oth July, 1919. The award” 
is Exhibit O to the petition, and thereby the arbitrators found that: - 
Messrs, Ramprosad' Surajmull’s complaints were justified and award- 
ed cancellation of the contract which refers to 100 bales of Japanese 
Grey Shirtings and they also awarded that Messrs, Mohan Lal 
. Luchminarain. should pay the costs of the arbitration . ie to 
Rs, 213. 

‘Three abjecione were-taken on behalf of Mohan -Lal ‘Luchtai-" 
narain to this award: First of all it is said that as the award was - 
made while the suit-was pending without any application to: stay“ 


~ the ‘suit being made the award is of'no effect. Secon lly, it- is-said ` 


that upon the constructions of the ‘contract no reference ‘such’ as’ 
' was made was possible under the contract and thirdly, it is said‘ 
that Mohan Lal Luchminarain - were not given any opportunity’ of: 
exerciaing an option which they had under the terms of the contract” 
to choose a tribunal of arbitration oS ER 
‘It appears from the contract that if Gees was any dispute as, to - 
damage; differerice, “inferiority, short quantity or. measure or defect: 
or the amount of allowance to be made, the dispute was to’ be: 
referred at the sellers’ option to the Bengal Chamber of Commerce” 
tor to two European or Japanese merchants or“ Europeans or. 
Japanese ‘assistants in Mercantile Firms, one to be named ` by ‘eath 
party.” Now ` so far as the second objection is concerned it-is siid“ 
that the award is bad ‘inasmuch as the arbitrators had no authority” ' 
to award cancellation of the contract. It seems to’ me that having ' 
regaid’ to the -terms of the contract there is nothing in this objec 
tion. Then so far as the third ‘objection ‘is ‘concerned, namely“ 
that the sellers have an option to choose the tribunal and- that ‘they 
had had no ‘opportunity - of ' exercising it; I think, having regard to 


the letters of January and April 1919 to whlch I have been referred 


that the plaintiffs Mohan Lal Luchminarain had draple opportunity, 

if they: 80 desired: and if they were bound by the arbitration’ clause 

to exercise their’ ‘option under the contract to choose-the -firm’ of: 
“the tribunal and I think that inasmuch‘as they did not” choosé ‘to’ 

exercise this option, Ramprosad Surajmull were entitled to procéed’ = 
as they did. But it seems to nfe that the first objection - taken on’. 
behalf of Mohan Lal Luchminarain falls to the ‘ground. a AS 


r 


VoL. XXXVIIL | HIGH COURT,- | 


"I have been referred to the case of Dolman ©. Sons v. 
Ossett. Corporation (1), which has been followed in Agpava v. 
Seeni (2) and also in: Dinabandhu v. Durga (3). The decision in 
Doleman & Sons v. Ossett Corporation (r) is the decision 
of the Appeal Court in England which decides in unequi- 
vocal terms that where an action has, been commenced. upon 
a contract which contains a provision for reference to arbitration 
that even ifa reference to arbitration has taken place before the 
suit is instituted and if no application is made to stay the suit pend- 


ing the arbitration, the award is of no effect. The question is dis- 


cussed at considerable length in the judgment of Lord Justice 
Fletcher. Moulton and he states at page 269 that under those cir- 
cumstances a private -tribunal, that is the arbitration tribunal, is 
Junctus officio, provided the Court has refused an application to stay 


an action, or if the arbitration has proceeded without any application: 


to stay the suit having been made. It was suggested on behalf of 
Messrs. Ramprosad Surajmull that the award under those circum- 
stances was not necessarily a nullity but that the Appeal Court 50 
held I think is-clear-from-the judgment of Lord Justice Vaughan 
Williams at page 265 where he states “My brothers, I understand, 
are prepared to hold that the award thus made pending the trial of 
action is of no effect. My conclusion is practically the same al- 
though ıt is based on different considerations.” I think that inas- 
much as the: reference to arbitration was made without any appli- 
cation having ‘been made to stay the suit'the award of the Bengal 
Chamber of Commerce is of no effect and null and void and I 
think under the circumstances I must accede to the application be- 
fore me and I hold that the award No. 112 is of no effect and that 
it should be taken off the file. and I will restrain the defendants 
Messrs. Ramprosad Surajmull from executing-the award and Messrs. 
Ramprosad -Surajmull will-pay the costs of this application. 
- Against this order the Opposite Party appealed: - 
Str B, C. Mitter and Mr. H. C. Majumdar for the PEE E 
` Messrs. Langford James- and S. C. Bese for the ek aa 
- The judgments of the Court were as follows : 

Mookerjee J: This is: an appeal. from a judgment .of Mr. 
Justice Greaves, whereby he has on an application by the respon- 
dents, directed an award made by the Bengal Chamber of Commerce 
Arbitration Tribunal, on the zoth June, 1919 to be taken off the 
file as of no effect: + 

(1), L..R, (1912)3 K. B0257. (2) (1916-17) L. L R, 4v Mad, IIS. > 
. (3) (1919) as C. W, N. 716. Eao Be g O 4: 3 
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1920. 
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hia iai 
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Cavite e y Thè cinema led to the avai ‘are notin controversy:and ~. 

10204 ` ‘4 may he briefly... recited., On. the 16th August, . igr8, the. respondents =. 24 

nat Rampai, N gold to the appellants’ 100 bales of Japanese Grey. Shirtings, which: < 

i M pan bal: had been ‘purchased ‘by: them from the, Nippon Munkwa Kabushiki. ` 
Q A 


' -Kaisha Japan Cotton Trading ‘Coy: ‘The respondents allege. thats: : 
Maoharjet; 5. the appellants failed to take delivery, with the result that they. had: l 
aes to.re-sell the :goods ata. losa--;On, the 3rd May, .1919, the-buyers a." 
made a reference to, the arbitration » tribunal of the Bengal Chamber?:.: 
- of Commerce under the arbitration, clause containd in the. contract>> 
l l : On the atst May, 1919, - the sellers instituted a suit for damages‘for-- 
a breach: of contract. ;On the 2oth June, 1919, the award was made, —— 
| and omthe gth July following it was fled in Court. On the:aand, -z 
July, the sellers applied to set aside the award. Mr, Justice: Greaves: v, 
has granted that application on the ground that where an action has 2.4 
“been commenced upon a contract which contains a provision forix 
, reference to arbitration, oven if a reference to arbitration, has been 44 
‘made before the commencement of the suit, the award is of no: 22 
effect, unless the, suit has been stayed pending the arbitration. „Inso 
support of this. view, reliance has been placed upon the decision of iv, 
the majority of the Court of Appeal in Doleman and Sons. v. Ossett yx 
Corporation (1), which has been applied .in this country in Ding- 
bundhu Jana, v. Durga Prasad Jana (2) and Appava v. Seent (3), 5+ 
- In Dolemah and Sons. v. Ossett Corporation (1), Fletcher Mon... 
ton L. J... explained the position of the parties, when notwith-.,. 
,  @standing.an arbitration. clause in the contract between them, a suit... 
has „been, instituted.by one of them, The law will not enforce the - 
specific, performance, of an agreement to refer to arbitration, but if _. 
duly appealed to, it-has.the power, in its discretion, to refuse ‘to a, . : 
party the alternative of having the dispute settled by a Court; of law. - 
and thus to leaye him in the position of having no other . remedy — 
' than to proceed by arbitration.. If the Court has refused to stay an 
° action or if the defendant has abstained from asking it to do so, the 
l Court has-seisin:of the dispute, and it is by its decision, and- by its 
decision alone, that the rights of the parties are settled. If follows 
that, in the latter casé, the private tribunal, if it “has ever come 
eG. sex Kf iM i into existence, is Sunctus officio, unless, the parties agree de novo - 
l ae that the dispute $ shall be tried by arbitration, and that the’ action 


+u 
ia 


| am ; | itsèlf shall be referred. There , ; cannot be . two tribunals, | each 
with jurisdiction to insist on deciding 4 the rights of the parties and. 
as a E E NG ee ret E Ma 


(1) (1912) 3 K. B. 287. ' D £ 
(2}{1919) I. LiiR, 146 Calc. 10417) 29 C.L, J. 3 » f 24 Cc. W. N. Ti 4 
- (3) (1916-17) 1. L, R; 41 Mad. 115. ' Rca a a SS 


Vou,» XXXVIIL y . HIGH COURT. : 


“to ‘compel them to ‘accept its decision. This is clearly involved: in 
the proposition that the oon will not allow their jurisdiction to be 
ousted. .«- + > 

The same view was agp by Farwell L. i when he stated.that 
the plaintiffs cannot be deprvied of their right to’ have recourse to 
the Court when the agreement is a mere agreement to refer, ‘unless 
the Court makes an order to that effect under section 4 of the Eng- 
lish Arbitration Act, 1889, corresponding to section rg of the Indian 


Arbitration Act, 1899. They can, of course, deprive: themselves of- 


. such right by their.own act after writ, as for example, by going on 


withthe arbitration and obtaining an award ; “but when nothing has > 
been done by them since writ, and the only matter relied upon ig an’ 
award: made since writ, without their knowledge or- congent, under’ 


an agreement antecedent to the action, the plea is in. fact and in 


truth a plea.of the agreement and. is bad, because there is no act of © 
the plaintiffs subsequent to the writ on which reliance can-be placed.’ 


It is not a'question of revoking the submission ; ; it is a question of 
construction of section 4 of the Act. The appellants have contend- 


ed before us that the present-caseé ‘falls within’ the exception formu- 


lated. by Farwell L. J., by reason of the letter dated ‘the. roth June 
1919, written by the respondents to the appellants. The letter, in our 
opinion, has no-such effect ; but we must not be taken to endorse 
the view that the respondents could deprive themselves of their 
right of suit by théir own acts, a position which may ‘be difficult 


to réconcile With the view taken by Fletcher Moulton L. J. namely, | 
that as‘goon as a suit is instituted the private tribunal - becomes. 


Sunctiss officio, Our. conclusion therefore is that the ‘view’ - ‘taken by 
Mr. Justice Greaves is right and that ne appeal must be dismissed 
with cows 


Fletcher J.: I agree. | a 

Babu Priya Nath Sen: Attorney. for the Appellants. 

. Babu Charu Chunder Bose + Attorney for the Respondents, - 
A, TEMS O A l Appeal di sinisged., 
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cis CIVIL RULE 


Bajors Sir Asutosh Mookerjee, Knight, Judge, and i 7 i i; 
Mr. Justice Panton. l pi 


JIBAN KRISHNA CHAKRAVARTI 
7 = + 4 v. : j i Ir a l ee 
RAMESH CHANDRA DAS AND OTHERS. 


Decree Decree on compromise —Decres, contents of. . 


When the: compromise has’ been effected between the parties to a ilk the. 
proper course to follow is to recite the compromise in the decree jin its entirety;, iis 
and to pass a decree in accordance therewith only in so far as it relates to ‘the 


suit : Hemanta Kumari v. The Midñapore Zemindari Co. (1) referred to. 


. Application by the Plaintiff. >< 


Application calling upon the Setendants to show cause wy the ` 
compromise : should not be recorded i in the decree, 


The material facts appear from the judgment. 
_ Babu Pares Chandra Sen for the Petitioner. 


. Babu. D. L.. Khasigir and Mouloi.Mahammad Nurul kah 
Chowdhry for the Opposite Party. . 


The judgment'of the Court was delivered by 


Mookerjee J.: We are invited in this Rule to amend the’ a 
decreé of this Court in S.A, 3230 Of r915 (Chitty and Smither JJ. ). 
That appeal arose out of a suit brought by one Jiban Krishna ` 
Chakravarti against several defendants one of ‘whom was Manitidra- ` 
Lal Das. During the pendency of the appeal in this Court, there 
was a compromise between the plaintiff and Manindra Lal Das. The 
terms of the compromise were evidenced in a lease executed by 
Manindra Lal Das. The piaintiff obtained a Rule calling upon the 
defendants to show cause. why the compromise should not be - 
recorded. Tho Rule, and the appeal were heard by Mr, Justice- . 
Chitty and Mr.. Justice Smither on. the 22nd November, 1917. The 
Rule was made absolute as between the plaintiff and Manindra Lal | 
Das and it was directed that the compromise be recorded. The 
appeal also was heard as there were parties to the appeal other than | 
Manindra Lal Das. The result of the appeal was that it was dis- 
missed. The decree was then drawn up in the following terms : 


D 
~~ 


® Civil Rule No. 9 (S) of 1921 arising out of an application to amend the 
decree of the Hon’ble High Court in S. A. No. 3230 of 1915. 


(1) (1919) L. R- 46 I, A. 240 H L La R, 47 Calc. 485 3 3t Cc. L: ]. ‘298. 


Vol. XXxviiL) - sua cobri. 


“The appeal be and the same is hereby dismissed.” The plaintiff 
now seeks to have this decree amended by the insertion of a state- 
ment that as between him and Manindra Lal Das theré was a- com- 
promise embodied in the lease, which was directed to be recorded at 
the same time that the appeal was dismissed. The application has 
been opposed by: Manindra Lal Das as also by the other defendants. 
In so far as defendants other than Manindra Lal Das are concerned, 
the proposed amendment cannot possibly prejudice. their position, 
because the Rule to have the compromise recorded was discharged 
so far as they were concerned. It is equally clear that Manindra Lal 
Das cannot object to tbe amendment of the decree by. the, insertion 
of the statement that as between him and the plaintif there was a 
compromise embodied in the lease—a compromise which was 
directed by the Court to be recorded. It has been- argued, how- 
ever, on his behalf that as the compromise was not within ‘the ‘scope 
‘of.the suit, no decree could be made to give effect thereto under 


order 23, rule 3 ‘Civil Procedure Code This objection is based on 
a misapprehension of the object of this application ; the petitioner | 


does not seek by amendment to have a decree enforcing the com- 
promise ; he desires solely to have the compromise recited in the 
_ decree, pursuant to the order that the compromise be recorded. 


Such a course is supported by the decision of the Judicial Com-’ 


mittee in the case of Hemanta Kumari Debi v. The -Midnapore 
Zemindari Coy. (1). When the compromise has been effected 
between the parties, the proper course to follow is to recite the 


compromise in the decree in its entirety, but to pass a decree in. 


accordance therewith only in so far as it relates to the. suit. 

The result is that this Rule is,made absolute and the decree 
amended. The decree will be amended in the manner following : 
“ Upon the hearing of this appeal in a Division Court on the 21st’ 


and’zand days of November, 1917 along with Rule 979 of 1916 : 


It is ordered and decreed that the compromise mentioned in the 


lease annexed to this decree be recorded’ as between the plaintiff f 


and Manindra Lal Das, and that the appeal be and the same is 
hereby dismissed.” 


We make no order as to the costs of this Rule, 


A; T. M. | Rule mate absolute. 


(1) (1919) L. R. 46 L A. 240; 1. L. R 47 Cale. 485 ; 41 C. L. J. 298. 
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Court-fee—Suit fur recovery of possession—Sale not validly PANEN title—Court-. ; 
” Rees Act (VI of 1870) See. 7a. (8) Sub-cl (a)-— Frayer fer declaration, E 
though consequential, ancillary—Cioil Procedure Code (Act Vof 1908), 
. O, 7, R. r1—Paint, insufficiently stamped—Couri, duty of. ' 


Where the plaintiffs allege that although a mortgage decree was validly made; ~’ 
the circumstances which led up to the sale at the instance of the mortgagee decree- 
bolder could not in law ‘Pass their title | to the execution purchaser, ‘and, on this . 
basis,. they seek to recover possession of the property, as well as for a declaration 
that the personal decree pasad, under order 34 rule 6 of the Code of Civil Pro- 
cedure, could not have been made against them, the suit is for possession of land 

_ within fhe meaning of ' section 7° clause 5 sub-clause ʻa) of the Court-F ees . 
Act and the amount of court-fee payable is ten times the Governmeat revenue 
payable, the revenue being permanently settled. The prayer for declaration‘as f 
regards ae decree can-be conscauentii on the success: of their substantial 
claim in the suit. ' s Hi 


~ The provisions of order.7 role 11 of the Code of Civil Procedure are manda- 
tory and they. require that where a plaint is written upon paper insufficiently 
| stdmped, the Court must give the plaintiff time to make good the deficiency : 
> Nahut v. Nagappa (4) and Ram Sakay v Kumar Luchmi (2'. The fact 


-= 


~ 
t 


74 cae that the objection is taken ata time subsequent to the registration of the suit 
is immaterial, because the provisions of this rule can be brought into operation 
. at any stage of the suit: Kiskorav: Sabdal (3) and other cases. 


When the plaint is not adequately stamped, the Court should proceed to act . 
in accordance’ with the provisions of order 7 rule 11 of the Code of Civil Proce--: 
dure. Upon the failure of the plaintiff to carry out the Court’s order, the Court 
should reject the plaint and not dismiss the suit. 

Ts 


ee .. Appeal by the Plaintiffs, - ; : 
Suit for recovery of immovable property and for declaration, 


The material facts appear from the judgment. 


Babus Amarendra Nath Bose (fòr Dr. Sarat Chandra Basak) 
and Satis Chandra Chowdhury for the Appellants, E na 


* Appeal Ton ' Original ` Decree No. “43 of 1921, agaist the déci E ‘Babu 
Pashupati Bose, Subordinate Judge of Dacca, dated the zoth January, 1921:” 

(3), (1913) I. L, R. 38 Bom. 41. (2) (1917) 3 Pat. L. J. 74, 

(3) (1889) L.L: Re 12, AIL 553., “a , a B 
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~ Babus Gopal Chandra Das and ‘Sures Chandra .Talukdar (for 
nal Kamini Kumar Sirkar) for the Renee 


The judgment of the Court was delivered by 


Maoker} 66 J :— The subject matter of the litigation which has 
culminated in this appeal is immovable property of considerable 
. value comprised i ina mortgage security executed by the plaintiffs 
in favour of the first two defendants. A decree was made on the 
basis of the mortgage on the 31st August 1916 and an appeal to this 
Court was dismissed on the | 22nd March 1918. _ The’ Case, for the 
” plaintiffs i iş that after the disposal of the appeal, there was an adjust- 
ment of the decree and'that in contravention of such adjustment 
_-the decree was fraudulently executed with the result that the mort- 
-gaged properties were brought to sale. | It is asserted that they were 
‘.purchased by the decree-holders in the name of ‘the fourth defend- 
-ant Subsequently, on an application made on the 21st January 1920, 
` R` personal decree was made in due course on the r7th June, 1920. 
The plaintiffs seek: to haye a two-fold declaration, namely, first, that 
Í their title- ‘to the mortgaged properties has not been affected by the 
execution proceedings which they contend. were void and no better 
than a nullity ; ; and secondly, that, if this view be correct, no perso- 


nal decree could have been made against them.” One_ of the . 


- objections taken by the defendant is that the suit -has not been 
. properly valued’and that proper court-fees have not been paid on 
- the plaint.. The Subordinate Judge has held that this objection i is 


well-founded. But though he has found this- ‘issue against the 4 


‘plaintiffs, he has not called for deficit court-fees as in his opi- 
nion the suit is otherwise barred by specific rule .of law. He has 
proceeded to hold that the suit is barred by limitation as also by 
the provisions of section 47 and order ar rule 92 Civil Procedure 
. Code. In this view, he has dismissed the suit. The plaintiffs have 
appealed against this decree. 


We are of opinion that the view taken by the Subordinate Tass 
“that the suit has not been properly valued and that. proper court- 
fees have not been paid: cannot be -supported. When we look at 
‘the plaint, the suit appears to us to be substantially a suit, for posses- 
:sioh of land within the meaning of section 7 clause g, sub-clause (a) 
_ of the Court-Fees Act,’ 187c. Under that provision of thé Jaw, ina 
` suit- for, possession of land, the amount of court-fee payable is 
according to the value of-the-subject ' matter; and where the subject 
matter is land which forms-an entire estate or a definite share of an 


estate paying an annual revenue to the Government and such | Teve- , 


~ 
t 
— = P. O —, > 
“ 
` 
+ 


~ 


tik CALEOTTA Law jdURiaL. (Vor. XxxviIL. 


nue is permanently settled, the valte i is deemed to be ten-times the 


revenue so payablé. The plaintiffs allege i in their: plaint that although 
the.estimated market value of the subject matter of the litigation is 
Rs. 16,673, ten times the revenue payable is Rs. 794°5-3 and they 


‘have paid ‘court-fees on this sum. ‘It has been argued, however, 


on behalf of the respondents that the suit falls within the descrip- 


tion ofa suit to, obtain a declaratory decree where consequential 


relief is prayed for, within the meaning of section 7 sub-section 4 


clause (c) of the Court-Fees Act, 1870, and in support of this’ conten- 


tion reference has ‘been made to the case of Ganesh Bhagat’ v. 
Sarada Prasad Miikerjee (1). In our opinion this o contention is not 
well- founded. | 

The plaintiffs.do not seek to set aside the -decree nor do they 
seok to obtain a declaratory decree’ with consequential relief. Their 
contention is, it is not necessary for us to express an opinion-upon 
the question whether such a contention may be’ established in-fact 
or in law—that’ although the decree , was validly made, the circums- 


' tances which led up to the sale. at the instance of the decres-holders 


could not in law pass their title- to ‘the execution-purchaser ; ; and 
on this basis, ‘they seek to recover possession ~of the property. 


No doubt they seek a declaration that the personal decree could ` 


not have been made against them. This declaration, however, canbe 
consequential on the success of their substantial claim in the suit. 


< Their contention is that a personal decree can: be madé under order 


34 tule 6 of the Code only if there has been a ' valid and operative 
sale which has led to a partial satisfaction of the‘amount due under 
the mortgage _ decree. We hold accordingly that the suit was pro- 
perly valued and that the plaint was adequately stamped. 

. We desire to point out that even if the view taken by the Subor- 
dinat Judge liad been well-founded, the course pursued by him 
was contrary to the provisions of order’ 7 rule 11, -of the Code 
of Civil Procedure, and the provisions of this rule are mandatory, 
and . they require that where a plaint is witten upon paper 
insufficiently stamped, the Court is bound to give thé plaintiff 
time to make’ good the deficiency ; Schut v. Nagappa (2) and 
Ram . Sakay v. Kumer Luckmi (3). .The fact that the, objection.is 


‘heard at a time subsequent to the registration of the suit is 
‘immaterial, because. the -provisiens of this rule can be jbrangbt 
‘into operation at any stage of the suit: Kishore v. Sabdal-(4) ; 


Venkatesa v.. ‘Ramasami (5); Brakmomoyi `v. Andi Si {6):sand 


(1) (1914) 1. LR. 42- he 370. (ay (1913) I. L. R..38 Bom. 41. 
(3) (1917),3 aa L. J. 7 (4) (1889) L i R. 12 All, 553. 
(5) (1895) 1. LUR i8 Mad. 1. 338. ` (6) (8899) 41 L : R. 27:Cale: 376:..8 
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Pada ina v. Anant Lal (1). In this . view, it follows 
that as soon as the Subordinate Judge held that the plaint was not 
adequately stamped, he.should have proceeded to, act in accor: 
"dance with the provisions' of order 7 rule rr ; upon the failure of 
the plaintiffs to carry out his order, he ‘should have rejected the 
plaint and not dismissed the suit. 

The result is that this appeal is allowed, the decree of the 
Subordinate Judge set aside andthe case remitted to him for 
trial on the merits. In view of the grave allegation made in the 
‘plaint, we direct that the facts be first investigated on the evidence, 


before the question of law are considered. Costs will abide the ~ 


‘result: We direct under section 13 of the Court-Fees Act that the 
court-fees” paid on the memorandum of appeal be returned to the 


appellant. 


OCAT eM Appeal allowed: Case remanded. 


,-- (1) (1906) 1. L: R -34° Cale. 20; 4C L. J. 421 F.B. 


FULL BENCH. 


` Before Sir Lancelot Sanderson, Knight, Chief Justice, Sir Nalini 


Ranjan Chatterjea, Knight, Judge, Sir Thomas William 
. Richardson, Knight, Judge, Mr. Justice Buckland, 
and Mr. ZNSE Panton. 


GOVERNMENT OF ASSAM 
i D, í 
SAHEBULLA AND OTHERS." 


Warrant— Witness, attendance of—Criminal Procedure Code (Act V of 1898} 
' “Secs. 90, 545—‘Ajter recording its reasons’ —Directory or mandatory. 


Per curiam’: (N. R. Chatterjea J. dissentiente): If a Magistrate under section 


goof the Code of Criminal Procedure, issues a warrant drawn up in the terms 


' of form. VII of schedule V of the Code, for the arrest of any person as therein 
specified but does not first record its reasons in writing (that is, apart from the 


* Fal Bench Reference No. 1 of 1923, in ‘the matter of Government Criminal 
| Appeal No; 2 of 1923, against the order of P. C. Chatterjea Esq., Senior Extra 
Assistant Commissioner of Dhubri, dated rath. August 1922. 
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laneti iú the wartadh), the: ‘warrant 80 ‘nied; is valid ge Sukheswar vr ‘Emperors: 


eo n 4 E 5 AN r x F si 
Cehoyereiled, Ka a a ae a da a Peon oe Suede, 


be a > Per Sandérson; C . T The. words: “of ‘gection: 555 of the “Code: “of Criminal =< 
Procedure are not: intended to supersede:t the provisions of section, go. He x sag L : 

ik or an’ Act, are imperative: or directory i ig this’ J The Court mist look” to the, sub-. 

| jest, matter ; consider. ‘the. ‘importance, of the “provision that has ‘been diacogarde d, eae 

| - and the relation. of “that "provision to the ‘goueral ‘object intended to be secured By a 
the Act ; did’ upon a review of the cas? lin! tKat aspect decide whether the matters" 4 
is what E called’ ltaperative or only directory : 3 Howard, Ve- ‘Badington'(a)s- Lea Z s7 ; 


i, e Z Appeal ‘under: section 417 of- ths Code: of Criminal Procedure! « OnE 


ae r Sl 

. The material fgets AA from the following « a E om 
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“ Buokland J—Thisi is an appeal by the gosa aka of- Assadi! 
against. . judgment, of the Senior Extra. Assistant Commissioner’ at EN 
‘ Dhubri acquitting Tà, persons - “charged “under section 1475 Indian: 
‘Penal Code, as: “members: of. an: ‘unlawful’ assembly the: | common yah 
: “object of which was. to resist the execution of a warrant of AITOSLu sogo 

For the present purpose a bare outline of the facts suffices foñu 7 
there has eer no decision. “upon! “the. merits and this appeal tarnas: 
‘ wholly upon a “question - of law.and.if it succeeds a remind i is inè 
Vitale. . a E A an ee sox 
“ -Certain constables were | deputed to execute a “warrant-of arresti i J 
against a: recalcitrant witness of the name of Sonaba Bibi in connect! | 
pe with. a orihinal. ce Cage in the Court of the Extra Assistant Commis“ 
‘sioner. The' exécution of the warrant’ was resistèd and- the loaned 
Judge ‘has held. that the: “warrant” was illegally issued’ with the-consé-= 
‘quence that thè x ‘resistance.’ did not amount ; to an offence. - Thaw 
Warrant, was ‘issued’ úder “section go > of ' the: ‘Criminal: Procedure: i: 
Code, But it appears that the. “Court by which it was issued did.nob- 1 
record! in “writing its reasons for; isstiing ‘its What has now to:beo1, 
2 À considered i is: ‘whether, a warrant issued .in such circumstances is’ OF 
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15 not a valid: wairant - BN esa co. aa aa Lunt te o 


R ta The | learned. ‘Adjocate Gonefal has ‘subinitted to: us thatithe A ¢ 


- defence to which t the, Jearned Judge ‘who . tried the case gave effect % l 
-amounts to that. which: stated in “thë words of the Indian Penal Code an 


A is the; exercise Q ‘of thé tight o of- private deferice: Though | the’ learnedi , at 


+ 


"Judge did. not in 50. many, “words so “define it- A; ‘think that this:isse 


ue ." gorrect. ‘Upon. that. ‘the: learned. 'Advocate- General: has ‘contended: ir 


that under section 99,” Indian ‘Penal Code; , the - right of private Me 
"defence. has no application. to the casé- as the. acts resisted were: donee 
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bya public servant. acting in good faith under colour of his office 
though the acts. may not be strictly justifiable by law. He has 
further: relied upon Bisu ,Haldar vy. Emperor (1), in which 
a search warrant had been issued under section 96, Criminal 
Procedure Code, whereas it should have been issued under section 
100 of the same Code. Its executon was resisted and the accused 
persons were, convicted’ under section 147, Indian Penal Code, and 
one of. them under section 353, Indian Penal Code. The warrant 
was held to have been wholly illegal and on that ground the accused, 
persons were held to have committed no offence as section 99, 
Indian Penal Code, did not apply. A distinction was there drawn 
between. cases where there is a complete absence of jurisdiction and 
an excess of jurisdiction. -We have been Bens to make the same 
distinction in this case. | 

The foregoing argument in my Opinion is falla cions. The 
' question of the constable acting in excess of any jurisdiction which 
‘the warrant purported -to confer upon him does not arise in the 
case as. it. comes before, us now. The judgment of the learned 
Judge is founded upon the.initial invalidity of the warrant as I shall 
shortly . show.; ` Whether, or not the constable acted in excess of 
his jurisdiction if-the warrant was a valid warrant is a question of 
. fact to be determined upon the evidence. This is, the question 
which arises upon the application of section 99, Indian Penal Code, 
which does. not involve the question before. us, viz, the validity, . 
of the warrant itself. ‘If the warrant was illegal from the beginning 
there is no question of -excess_-of jurisdiction, for there could have 
been no excess where there. was no jurisdiction at all. Further 
with reference to section 99, . Indian Penal Code, if the. warrant was 
. illegal it could not be used to support any acts of the constable 
and the question whether or not any act of his was such as was 
, not strictly justifiable could not arise. 

The learned Judge in support of his decision that resistance 
to an invalid process cannot amount to an offence has referred to 
Emperor x. Sukheswar Phukan (2). In that case a warrant was 
issued | under section 90, Criminal Procedure Code, for the 
„arrest: of a.witness. The - Magistrate did. not however record- 
his. reasons , in writing for adopting that course. The warrant was 
executed - „by the arrest of the witness but she was released by 
the: petitioner to „this. Court, who had been tried and convicted 
of.an offence under section 225B, Indian Penal Code. The Rule 
Was’ ‘granted upon the grounds , that the action of the Court i issuing 


(1) a mc, W. N. 836." _ (2) (1911) L L. R. 38 Calc, 789. 
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the warrant of arrest was illegal and vitiated the subsequent proceed- 
ings including the conviction of the petitioner for resisting an 
invalid process. The Rule was made absolute and in the judgment 
it is stated that the ‘procedure was illegal as on the face of it no 
reasons were recorded by the Court issuing the warrant. ‘Their 
Lordships referred to and commented upon the circumstance that 
in lieu of a summons a warrant was ordered in the first instance 
but that is justified by the Code of Criminal Procedure and I do 
not gather from the judgment that however much they may have 
condemned that course they based their judgment -upon that 
ground. 

I find myself unable to distinguish this case from the appeal 
now before us. But with great respect to the learned Judge who 
decided it I find myself also unable to agree with them. The position 
is that stated by Mr. Mayne in his well-known work on the Criminal 
Law of India (4th edition. p. 205} where he classifies the’ ways 
in which acts purporting to be ‘done under the authority of the 
law ‘may be illegal. This case falls within the class first stated— _ 
where the [warrant under which the officer acts is on the face of 
it legal even though defective in form and is issued by an authority 
competent- to issue such a warrant but was improperly or irregu- 
larly issued. Here there is no suggestion that the warrant was 
defective on the face of it, and the judgment of the learned‘Judge 
has proceeded entirely upon the basis of its having been illegally 
issued. -Insuch cases the learned author states resistance is always 
unlawful, which proposition he: supports by reference to English 
authorities. But as the procedure in this country is governed by 
thé Code of Criminal Procedure itis to that Code alone that one 
must refer for matters for which ‘it’ provides. 

I do not propose to refer to decisions in cases ig the Code 
states that something shall be done and the question is whether or 
not that which was done amounted to a compliance with the law, 
for they do not assist in coming to a decision where a particular act 
does not even purport to have been done. In -Re Karuthan Amba- 
lam and Another (1), it was décided that the failure to record reasons 
in writing vitiated a'warrant under section go and that the omission — 
to'do so was not cured by section 537, Criminal Procedure Code, 
as the recording of reasons was a necessary preliminary to the exer- 
cise of the jurisdiction. The judgment of the learned Judge does 
not however give reasons for this statement of the law and it appears 
moreover very’ questionable whether the warrant with which his 


(1) (1914) 1 L: R. 38 Mad, 1088. 
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judgment dealt was issued under section 90, Criminal Procedure 
Code, though'for the purposes of the case: he assumed -that to 
have been so. é 


Now the section is not IR in its terms. The issue of the 
warrant is to follow the recording of reasons. That is indicated’ by 
the use of, the preposition “after.” But the section if analysed 
further does not in so many words prescribe the recording of rea- 


sons. Rather, it assumes the recording of reasons and by the word — 


“after” states the order of events. 1 do not go so far as to suggest 
that it is merely permissive but in my opinion it is far from manda- 
tory, and the rules applicable to the construction of mandatory 
Sections of the Code have no application to it. Even if the section 
may be said to require or prescribe that the Court shall record its 
reasons in writing I do not consider that it is more than directory 
‘in ‘that respect. 


: I have considered the application of section 537 Criminal Pro- 
eet Code, but have come to the conclusion that it-can have no 
application to a case such as this. It applies to the .reversal or 
‘alteration of ‘findings, sentences and orders on the ground of errors, 
Omissions or irregularities But though we are concerned with 
an error, omission or irregularity, there is no question of the 
reversal or alteration of a subsequent finding or sentence, and 
the. circumstances are not such that the section could apply. . The 
question involved here primarily arises between the witness and the 
_person desiring his or her- attendance and if it is permissible to 
-refer to the principlés of section 537 it is difficult to see how 
‘the -witness could be prejudiced in any way by the Court 
not-having recorded its reasons in writing for the issue of the war- 
rant. Section go however also applies where a warrant is issued 
-for.the arrest of d person accused of an offence who fails to obey a 
summons, and if in such a case the reasons of the Court bad not 
-been recorded in writing I should hesitate to.say that section .537 
-had no'application though the ultimate test would be whether any 
failure of justice had been occasioned thereby. It would be „ano. 
- malous absolutely to hold that as regards a witness the warrant 
-is illegal if no reasons in writing have been recorded before it is 
issued whereas in the case of a person accused of an offence-a 
warrant issued in similar circumstances maybe of full legal force 
-and effect. Section 538 of the same Code, though it has no applica- 
tion to the present case, is interesting as an analogy, and that . sec- 
< tion lays it down in the clearest terms that in circumstsnces not far 
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removed from those with mien we are concerned a ee making 
a-distress shall not be deemed a , trespasser. j 
a For the reasons I have given in my judgment the warrant was 
not illegal because the reasons for issuing it were not recorded. This 
is as far as it is necessary to go as the learned ‘Judge has consider- 
ed himself concluded by the judgment in Emperor v. Sukeswar 
Phukhan (x), and consequently has refrained from discussing the 
evidence against the 12 persons charged by him under section 147, j 
Indian Penal Code. I therefore express no opinion as to the facts 
nor as to the legality or otherwise of the way in which the warrant 
was,executed, which may involve the application of section 9% f 
Indian Penal Code, K 
In consequence of the view of the law which I have aa 
the order which I would make in this appeal is that the order of the 
learned Judge acquitting the accused under ‘section 258, Criminal 
Procedure Code, should be set aside and the case remanded to him 
to dispose of subject to our judgments on this point. As hé has 
already recorded all the evidence.on both sides no further evidence l 
need be taken. . . 3 . 
But as we are differing from the judgment of a Division Bench 
of this-Court on a‘point of law, under’ Chapter VII of the Appellate 
Side Rules the point must be referred to a Full Bench of the Court.” 
The question to be referred is :—If a ‘Court under section go, Crimi- 
nal Procedure Code, issues a warrant for the arrest of any “person ` 
as therein specified but does not first record its reasons’in writing 
has the warrant so issued any legal force and effect ? a 
Cuming J.—This is-an appeal ‘by the Government of ` Assam 
against’an order of acquittal. ` One Chapai Sheik brought'a criminal ` 
complaint -against certain persons among them one Karicha of 
enticing away his wife Sanka under section 498,-Indian Penal Code. ~ 
Process was issued and also a warrant against Sanka who wasa ` 
witness. This warrant was issued under the provision of section go, 


-Criminal Procedure Code, and according to the: provision- of the 


section the Court before issuing ‘the warrant should have “recorded ` 
its reason for issuing a warrant and not a summons. No ‘such 
reasons were recorded. When the constable went to -execute 
the warrant he was resisted by the girl’s father and number of other i 
persons and a riot ensued. 

' ‘These persons were duly ‘prosecuted. The learned Magistrate 
acquitted the accused. relying on the- authority ‘of ‘the case 
of Sukkeswar Phukan v.. Emperor (1). He held that as-no : reason” 


(1) (1911) I. L. R. 48 Cale;799. MAA 
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-had bedn recorded for issuing a .warrant. instead-of a summons as 
required by .section go, Criminal Procedure Code, the arrest 
was illegal and hence the-accused were entitled to resist the execu- 
tion-of the warrant. The learned Advocate-General.whg appears foy 
the Government of Assam has' contended that the case of Su&heswar 
v. Lmperor (I) relied on by the learned Magistrate is distinguishable 
and that the present case falls within the purview of section 99, 
Indian Penal Code. Section 99, Indian-Penal Code, provides that 
there is ng right of private defence against an act which -does 
not reasonably cause the apprehension of death or grievous hurt 
if done or attempted to be done by a public servant - acting in:good 
faith under colour of his office though that act may not be: strictly 
justifiable by law. 7 4 
The Magistrate who issued the warrant bad. full jurisdiction 
to do so and his proceedings were only so far irregular in that.he 
omitted to record his reasons for issuing the warrant . instead- of a 
Summons. His omission. to record these reasons is in my opinion 
an irregularity but the omission did not render the warrant illegal 
s0 as to give the accused persons that right of private defence 
against the constable executing it. This view of the law is in direct 
conflict with the view taken in case of Sukheswar Phukan v. 
Emperor (1), relied on by the learned Magistrate and in my opinion 
the cases are not distinguishable. The facts of that case are the 
accused persons were prosecuted on a charge of unlawfully 
rescuing from custody a person who had been arrested on a warrant 
similar to the warrant now under discussion and the learned Judges 
held that such a warrant was illegal because of the” Omission to 
record the reason for issuing a warrant and not a summons and this 
case also turns entirely.on exactly the same point viz., whether the 
warrant was or was not a legal one. I donot think that this is a 
case in which it can be held that there was an excess of -jurisdic- 
tion as distinct from a complete absence of jurisdiction. There 
was in this case either complete jurisdiction or no jurisdiction. |, 
-. The Magistrate in issuing the warrant did nothing in excess of 
a A for he had jurisdiction to» issue .the warrant. The 
Omission to record his reasons cannot be said to be doing some- 
thing in excess of his jurisdiction.’ Neither in executing it can the 
constable be said to baye done anything in excess of- his jurisdic- 
tion,. The warrant was either a good one . ora bad one and. this 
would depend on whether the Omission to record. the reagons "for 
issuing it was an irregularity, or an illegality. In my opinion it is 


(3) (911) L L. R. 38 Cale. 789. 
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an irregularity only, The provision for recording the ` esas 


issuing the warrant is directory-and not mandatory. The warrant, 
was therefore a good and valid warrant. As this “finding is in ‘direct 
conflict with the authority relied on by the learned Magina the 
question should be referred to a Fall Bench. zy 

Mr. Advocate General and Babu Surendra Nath Guha, for thie 


Appellant. 


-Babus Manmatha Nath 5 Mukherjee, Srisk Chandra Biswas; and 
Radhikaranjan Guka for the Respondents as amicus orig. Ta ae 
The judgments of the Court were as follows : “ee 

Sanderson, C. J :—This a reference ‘by two learned Judges 
of this Court‘sitting as a Criminal Appeal Bench, and the question 
‘referred is—* If a Court under section 90, Criminal Procedure Cade; 
issues a warrant for the arrest’ of any person as therein ‘specifiéd 
but does not first record its.reasons in writing has the warrant 80 | 
issued any legal force and effect?” ies 

- In my opinion it is necessary, and, at all events, advisable, ‘te 
state the facts which gave rise to this reference. One Saifainddit 
took criminal proceedings against certain persons under, Section 
498 of the Indian Penal Code, alleging that such persons had enti- 
ced ‘away Sanaka Bibi, who was alleged to be the complainant’s. Wife, 
A warrant was issued by the Extra Assistant Commissioner, who 
was a rst Class Magistrate, forthe arrest of Sanaka Bibi in- order 
that she might be brought before the Court as a witness in these 
proceedings. The warrant was in the following form: 

“To— The Police Officer i in charge of thana Salmora, 

Whereas complaint has been made before‘me that Kancha Sheik 
of Dimatola has committed the offence under section 498, Indian 
Penal Code, and it appears likely that Sanaka Bibi of Dimatola-can 
give evidence concerning “the said complaint and whereas I have 
good and sufficient reason to believe that she will not attend as a 
witness on the hearing of the said complaint unless ae ad to do 
80: 

_ This is to authorise and require you to arrest the said -Sanaka 
Bibi and on the 1isth May to bring her before this Court. : -You 
will be competent to enlarge the witness on bail of Rs. 50 to make 
her appear in Court on the date: fixed, to be examined nebak, the 
offence complained of. h 

Glven under my hand and: the seal of the Court this the ank 


day of a 1922; 


r 
EAF 
s a 


Sd/- D. Sarma 
Magistrate, 1st Class.” ., 
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When the police officers went to. execute the warrant at the . 


house of Sahebulla, who was the father of the woman Sanaka, it 
was alleged that an attack was made upon the ‘police officers ‘by 


Sahebulla and others. Consequently proceedings were. instituted 
under section 149, Indian Penal Code, against 29 persons ; and the 
common object of the unlawful assembly alleged was to resist the 
execution of legal process, viz, the warrant. 

The learned, Commissioner who tried the case discharged accused 
Nos. 13 to s9 under section 253 of the Code of Criminal Proce- 
dure. 

After the evidence in the case bad been ‘finished the learned 
pleader for the defence, in concluding his argument, took the point 
that the Magistrate who issued ‘the warrant did not record his 
reasons in writing before he issued the warrant and relied upon the 

decision in Sukheswar Phukan. v. Emperor (1). The learned pleader 
argued that the process was illegal and that consequently the offence 
charged against the accused had not been committed. The Magis- 
trate was of opinion that he must hold, in view of the High Court 
decision, to which 1 have already referred, that the process was 
invalid and ‘that the accused had not committed the offence of 
being members of an unlawful assembly the common object of 
which was resistance to legal process. -~ 

* Thereupon, the Government of Assam appealed to this Court. ` 
, “The appeal was dismissed as regards 11 of the respondents, but 
it was admitted against one, namely, Sahebulla. The course was 
taken, as we were informed by the learned Advocate-General, for 
the purpose of raising the point which is now in issue. 

-My learned brothers, who were then sitting as the Criminal 
Appeal Bench, disagreed with the decisionin the case of SusAe- 


‘sear v. Emperor (1), and consequently they referred the matter to. 


the Full Bench. 


|. Those are the facts which I ‘think it is-necessary for the purpose 
of my judgment to state. 
Section 90 of the Criminal Procedure Code provides as follows : 


‘© “A Court may, in any casein which it is empowered by this: 
:Code to issue a summons for the appearance of any person other’ 
“than a juror or assessor, issue, after recording its reasons in writing, l 


“a warrant for his arrest. 
(a) If, either before the issue of such sammons, or after the 


issue of the same but before the time fixed for his appearance, the’ 


(1) (tots) I. LAR. 38 Cale. 789, cas - ME es 
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Court sees reason to believe that he has: absconded or val not-obey 
the summons, or ‘ ae Sera 


_ 


- (b) If at such time he fails to appear and the summons is 


proyed to have been duly. served in time to admit of his appearing ` 
in accordance therewith ane no reasonable excuse is offered for such , 
failure. an | F 

The form of the warrant ig given’ in “Schedule - V, form < andy 
the warrant in this case, to which 1 have already referred, followed © 
the form given in the schedule. © 

, The form i in the schedule, in my opinion, was obviously framed 
in ‘such a, Way as to, cover all the contingéncies contemplated i in 
section 90: and it might be argued that the Magistrate by signing 
the „warrant thereby recorded his reasons in writing ; for, it'must 


be obvious that the Magistrate had signed the warrant before it 


was issued. The warrant is good and valid on the face of it, and, 
in my opinion, it is sufficient to inform the person against whom 
it , was, issued, of the reason for its issue ; and, assuming as I do, that 
in this case the , Magistrate was in fact justified in issuing. the 
warrant on the materials before him, I am not prepared to -hold 
that a warant in such a form would be invalid merely by reason of 
the fact that the Magistrate ` did not record in writing on the order 


; sheet of the case the reason for its issue which might be the same 


as that which ‘he had stated in the warrant itself, and for whichche 
niade himself responsible Po y ory 
The learned Advocate-General has referred to section 555 of the 
Code of Crithinal Procedure and argued that’ the provisions thereof 
were sufficient to absolve the learned Magistrate from doing anything 
more than signing the warrrant in’the form prescribed. iam not 
prèpared to accept that argument’ In my judgment section 545 
‘dbals with the form of the warrant itself and nothing more, and the 
words of section 555, in my opinion, are not intended to supersede 
thé: provisions of section go. é i 
| The main ground, however, upon which the aioe Advocate- ` 
General reliéd was that the material words, namely, ‘after record- 
ing its reasons in writing” are not imperative but merely directory 
and that by reason of the omission of the. Magistrate to record his - 
reasons otherwise - than in the warrant, the warrant was not invalid, » 


Ihave already said that for the purpose. of this reference 4 


assume that the learned Commissioner had materials before: him 
which would.justify the: issue:of a warrant instead of a summons 
and that he applied his judicial discretion in the matter. 

On the question whether the material ‘words are impes atine or 


ì 


- 
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\divectory Í do-not think much ‘assistance, if ‘any, can be obtained 


from considering the many decisions given on this matter. | 


2! .! The principle which ought to be applied in considering whether 


“ale provisions of a Statute:or an Act are imperative or directory can- 
unot be’ better stated, in my judgment, than in the passage which is to 
be found in the judgment, of Lord Penzance in the case of Howard 


svr Bodington (1)—the’ passage to which I refer to is to be found at 


“page.arx:. There, Lord Penzance said this: 

“Mr. Jeune was good enough to refer me'to Sir Bonson Max- 
swells ‘book. ‘On the Interpretation of Statutes,’ and to quote a 
‘number of cases-from it (Maxwell—On the Interpretation of Statutes, 
„Che XII, section-3, pp 330-345). Since the matter was argued I 
_ shave been very carefully through these cases, but upon reading 
them.all.the conclusion at which I am constrained to arrive is that 
„you cannot glean a great deal that is very decisive from a perusal 

of those cases. ‘They are on all sorts of subjects. It is very diffi- 
cult, to group them together, and the tendency of my mind, after 
gréading ‘them, i is to come to the conclusion ‘which: was expressed by 
‘Lord Campbell in the cise of the Liverpool Borough Bank wv Tur- 


aerfa). Lord Campbell was then sitting as Lord Chancellor. In, 


an-appeal from the Vice-Chancellor, and in giving judgment, his 


Lordship said this :—‘ No. universal rule ‘can ‘be laid down for the | 


sconstruction of statutes, as to whether mandatory enactments shall be 
considered directory only or obligatory, with an implied nullification 
sfor'disobedience. It is the ¿duty of Courts of justice to try to get 
' zat the real intention of the legislature by carefully attending to the 
„whole scopé ‘of the statute ‘to be construed” 
3.2 “I believe as'far as any rule is concerned, you cannot safely go 
aier than that in each case you must look to the subject matter ; 
consider the importance of the provision that has been disregarded, 
‘and. the relation of that provision to the general object intended to 


be secured by the Act ; and upon a review of the-case in that aspect’ 


decide whether the matter is what is called umperative or only 
directory.” 
~ I adopt that as the principle which ought to be applied in this, 
‘case; and,‘I do not believe that by searching through the nu- 
merous cases which have-been decided upon different statutes and 
‘upon different words, we will Bet any assistance upon such a qoos 
tion as the present. 
“a The learned vakil, who argued the appeal on behalf of the res- 
(1) U877)'2 P. D. 203. l z wi 
-- (2) (1860) 2 DeG. F. & J. 502; 30 L. J. Ch. 379. 
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pondent, and to whom we are much indebted inasmuch as he took 
upon himself to argue the case at the request of the Court, sub-! 
mitted that the object of the material words in section go was two- 
fold : first to enstire that the Magistrate should exercise his judicial: 
discretion and satisfy himself upon the materials before him that 
it was right and ‘proper to issue a warrant instead of a summons ; 
and, secondly, to give the person against whom the warrant was 
issued an opportunity of knowing on what grounds the warrant. had 
been issued, and if necessary, testing the legality of the warrant. ° 

l am prepared to assume that both of those objects might have 


“been in the minds of those who were responsible for’ the drafting 


of this Act. I think it is quite possible that they intended to draw : 
attention to the fact that a warrant ought not to be issued, wheré 
a summons would suffice, and that care should be exercised by 
the Court to satisfy itself, upon the materials before it, that it was 
really necessary to issue a warrant which, of course, might result 
in the arrest of the person against whom it was directed. Further, 
it might have been intended that there should be a record. in 
Writing, otherwise than in the’ warrant itself, of the reasons, which 
induced the Court to issue the warrant, in order that the person 
affected by it might have no doubt as to the grounds, on which 
the warrant had been issued, in case he or she desired to test the 
validity of it. 

But these arguments to my mind, are not conclusive upon.the ‘ 
point ; for, it seems to me that if the Magistrate in this case had 


* written upon tha order sheet the reason which was included in the 


warrant itself, namely, that he had good and sufficient reason to 
believe.that the person, against whom the warrant was issued, would 
not-attend as a witness onthe. hearing of the complaint unless com- 
pelled ta do so, it would have been difficult to hold that he had not 
complied with the section and, I fail to understand how, if this 
had been done, the person, against whom the warrant was issued 
would have been in a better position, if she wished to test the vali- 
dity of the issue of the warrant, than she would be by reading the 
warrant itself. 

Further, in my judgment, in considering the general scope of 
the section one must have regard to the consequences which might 
follow upon our holding in favour of the learned vakil’s argument. 

Our attention was drawn to a passage in Maxwell on the inter- 
pretation of Statutes which is taken from the case of Zhe Margate 
Pier Co. v. Hannam (x). The judgment in the case was enyeni 


(1) (1819) 3 B. and Ald. 266. ` { 


|| 
’ T ,* 
+ 
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by Abbot, C. J. who was considering what was the effect: ‘of a 
warrant issued by a Justice of the Peace, who had not taken the 
oath at a general sessions in accordance with the Statute. The 
learned Chief Justice pointed out what serious consequences might 
result if it were held that a warrant issued by a Justice of the Peace, 
who had not complied with the Statute by taking the oath, was 
invalid. The learned Chief Justice said:— ` 

“It is obvious that if the act of the Justice issuing a warrant be 
invalid on the ground of such an objection as the present, all per- 


sons who act in the execution of the warrant will act without any 
authority ; a constable who arrests, and a gaoler who receives a- 


felon -will-each be a trespasser ; resistance - to them will be lawful 
everything done by either of them will be unlawful ; and a constable 
or persons aiding him, may in some possible instance, become 
amenable even to a charge of murder, for acting under an authority, 
` which they reasonably considered themselves bound to obey, and 
of the-invalidity. whereof they are wholly-ignorant. An exposition 
of these statutes pregnant with so much inconvenience, ought not 
to be made, if they will admit of any- other Ee con- 
struction. ” 

The principle which is stated in that judgment to my mind may 
be applied to this case. This was a warrant, good and valid on the 
face of it, signed by the Magistrate, sealed with the seal of the 
Court, addressed toa police officer with reference to a person, 


whose -attendance as a witness was-desired: The warrant itself, 


stated that the Magistrate had good reason to believe that the 
person in question would not attend as a witness unless compelled 
to do so. - ' i 

If we were to hold that such a warrant was ’ aaka merely by 
reason of the fact that the Magistrate had omitted to record the 
reason for the issue of the warrant otherwise than in the ‘warrant 
itself, it might lead to very serious consequences, such as those 
indicated by Abbot, C., J.,and such a construction of the section 
ought not to be placed upon it, if it will admit of any other reason- 
able interpretation. 

'I have said enough to show that, in my naak the words 

in section 90, now under: consideration are not imperative but 
directory and consequently Lam not prepared to 'hold that in 
a case, in which the Magistrate had materials before him 
‘sufficient to justify the issue of. a warrant and to which the 
Magistrate did apply his judicial discretion and in which the 
warrant was good and valid on the face of it and stated the 
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Criminat? reason upon which the Magistrate relied, the” warrant was ; 
1973. a invalid merely by reason of the fact that the Magistrate omitted to 
Gant: ot ui record in writing otherwise than in the warrant the reasons which i 


actuated him in issuing the warrant. ; 

pes ~ In my judgment, therefore, with the above mentioned reserva- 

_ Sandersony.C.. F. tions, and upon the abovementioned assumptions,’ the question ' 
~ contained in the reference should be answered in the affirmative.. 

Before parting with this case. we think it desirable to state 
distinctly that Magistrates should record their ‘reasons specifically 
in writing before issuing a warrant and should not be satisfied with) 

‘signing their names to warrants in the form given in the schedule. 
i If in the future they will follow the clear provisions of the section, 
` they will save the High Court a great deal of time and trouble. 

The result is that we direct the acquittal to be set aside and 
remand the case to the learned Judges, who referred the case to 
the Full Bench, for disposal. 

N. R. Chatterjea, J.—The question referred to the Full 
Bench is as follows :—If a. Court, under section go, Criminal Pro- 
cedure Code issues a. warrant for the arrest of any person as therein: 
specified but does not first record its reasons in writing, has the 
warrant so issued any legal force and effect r 

Section go of the. Criminal Procedure Code lays down that a 
Court may, in any case in which .it is empowered ‘by the Court to 
; issue a summons for the appearance of any person other than a 
juror or assessor, issue after recording its reasons in writing, a war- 
rant for his arrest—(a) if, either before the issue of such summons, or 
after the issue of the same but before. the time fixed: for his appear- 

š ance, the Court sees reason to believe that he has absconded or 
will not obey the summons ; or (b) if at such time he fails to appear 
and the summons is proved to have been duly served in time to 
admit of his appearing in accordance therewith and no TERSONA DIS 
excuse is offered for. such failure. -> poi 

The normal course is to issue summons in the first instance: 
The Court can, however, issue a warrantin either of the cases 
mentioned in clauses (a) and (b) of the section. But in either case 
the Court can do so after stating its reasons in writing. The ques- 
tion is whether a warrant issued without complying with the said 

- ` provision ig a valid and legal warrant. Form 7 of Schedule V pres- 
cribes the form .for a warrant under section go. andit states (to ~ 
quote the material portion): “ Whereas I have good and sufficient - 
reason. to believe that he will not attend as a witness on the hearing - 
of the said complaint unless compelled to do so.” It is contended 


Sahêbulli. 
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by.the learned Advocate-General. that the signing of this warrant CRIMINAL. 
is sufficient compliance with the provision’ ‘of the’ statute, and ‘that 1933. 

it does. not matter whether the same reasons which are recorded i in Govt. vot Assam, 
the form of the warrant are or are not ‘again recorded © on ‘another ` 

paper-on the record. ` I think, however, that this ‘contention is’ not Sahcballa, 


correct. The form does not state the reason. It “merely says that N. R. Chatterjee, 7 

the Court has “ good and sufficient reason to believe,” and words ` = 

to that effect appear in clause (a) of section go. But that is merely 

a statement that the - Court- has reasons. It is not stating what 

those reasons are. Section go requires not merely the statement ‘in 

the form of the warrant that the Court has good’ ‘and sufficient 

reasons but those reasons should be stated. I think, thetefore, 

that the mere signing of the warrant which states that ‘the Court 

has reason to believe is not ‘sufficient compliance with the law, ‘If 

it were so, it would have been wholly unnécessary to state in the 

body of the section that the Court after ots its. reasons in 

writing may issue a warrant. E 
‘Then the question arises whether a watrant issued by a Court 

without recording its reasons in writing is an illegal process. The 

words “ after recording its reasons in writing” show that it” must 

be done before issuing the warrant. The‘ legislature had soiné 

object in view in making the provision. The objects it'-seems to 

me, are, first, to insure deliberation on the part of the Magistrate 

before issuing the warrant, and, secondly, that the person. to 

whom the warrant is issued may know the reasons why-it is issued e 

so that such person may come before a higher Court and show that 

it has been wrongly issued. Somewhat similar words are used in ; 

section 25 of the Indian Arms Act, That section provides for 

the search and seizure of arms by the Magistrate : and the third 

paragraph of that section lays down as follows: ‘ Suth Magistrate 

having first recorded the grounds of his belief may ‘cause a search 

to be made of the house or premises occupied by such a or in 

which such Magistrate has reason to believe such arms’...... are or 

is to be found.” The words “ having first recorded the grounds 

of his belief” have been judicially construed in the case of Clarks 

v. Brojendra Kisheré Roy Chowdhry (1). In that case Maclean, Clk 

observed as follows at page 447 :—"“ These words must have-been 


inserted i in the section with an object and the -object probably was wea 


to protect the public against searches ` being inconsiderately direct- 

ed and to. ensure the exerciée of deliberation by the ‘Magistrate 

before he ordered, the search. A fine distinction ' is ‘often drawn 
(1) (1909) lL L. R. 36 Cale. 4333 gC 1 L. J. a98, . 
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between what i ig mandatory and, what is merely directory i isthe: : 
Janguage of any open statute, ‘The present case appears. to" 


Ip * F APh 


special right, „but certain formalities ‘have to be - complied with’ | 


i antecedent to the exercise ‘of that right, a strict ‘observance ofthe. 


formalities i is essential to the acquisition of the right. As the defen- 
dant i in the case now before us, did not comply with the required 
formality by recording the grounds of his belief before he proceéd- 
ed to search this section- ‘does not appear . to. protect him from the 
consequences of his action.” Harington, J, . observed (at page 451) 
as. follows : e It is admitted that the defendant did not record the 


grounds of his. belief i in this case; but it is. urged that the provision’ 


that he. should do so is merely ' directory ‘and’ that his ` entering the 


Promises is justified as he had good grounds for his belief that arms 


were ‘stored i in the. cutchery ‘notwithstanding his“ failure - to ‘pedo 
these grounds. .I do not agree with this and I think that ‘where’ a 
statute, authorises the doing. of an act, which is prima facia’ a Dred 
to an individual, the doer must comply strictly with the ‘con iditio 

imposed by the statute if he desires to rely on the statute asa jó 
fication for his act. He cannot; claim as against the individual ‘who i 15 
injured by his act, the protection of the statute, unless ‘he’ ‘tricily’ 


complies with the conditions on which the statute affords that’ pro- . 


tection,” The decision of ‘the’ majority of the Court, of appeal was 
“See ‘Clarke v.. Brojendra. 


Kishore (1). But so far as the particular , question. was concerned. 


‘their Lordships observed at’ page 176; “ Their-Lordships are- dis- 


posed -to agree: with the majority of ‘the Court of ‘appeal that- Mr; 


Clarke, not having complied with the: preliminary condition pres, - 


cribed by- the Arms Açt, cannot defend his action under that; 


' statute.” It is contended that the question before the Privy: 
‘Council was whether Mr. Clarke, not having .complied with the’ 
provisions ofthe. statute, could clajin. protection under the. Arms, 
. Act, and that ‘it is a totally difyront thing from saying. that; the: 
IH is urged tha although the Magistrate i issuing . 


the prócess may, by not complying; with the provisions of a statute,) 


search was illegal, - 


make himself liable for damages, it “does, -not follow that the pro, 
cess-is: illegal. . But I have. referred’ to this case. to show that the- 
récording of the grounds of - belief was held, to be an essential pre- 


liminary to the search being made. The Jadieial Committée ‘dis. - 


tinctly stated that it was a preliminary condition for. the section | to: 
be: taken under- the Act. It’ appears, therefore, that although the. 
(1) (1913) L. R. 39 |. A. 1643 1, L Ri 49 Calc. 953 16 C. Li I aii i. 
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Magistrate may have . perfectly , good aaa of belief for making 
3, search, it would not „be legal unless he first records the grounds 
of his belief, because if it were legal “notwithstanding the omission 
to, „record the; grounds of his belief, there is no reason why he 
could, not, defend his action under the statute. Two ofthe learned 
Judges o of, this Court, as stated above, were of opinion that. the pro- 
vision that the Magistrate “ after having first ` recorded the grounds 
of his belief” is mandatory and not directory, and if the Judicial 
Committee. were of, opinion that it was. merely directory, their 
Lordships, would not have held that the Magistrate not having 
complied, with the. preliminary condition “could not defend his ac- 
tion under the Arms Act. In this connection I may refer to the 
case cof Thakur Sankar Baksh v. Balwant . Singh (x), where in lay- 
ing down that although . reasons should be recorded by the Judge 
under section 626 of the Code of Civil Procedure when ‘granting an 
application for. review, their absence is not a ground for. special 
leaye to appeal, Lord Hobhouse. observed: ‘Iti is rather a direc- 
tion. to the Judge how to act when he has decided to grant the 
application ‘than a condition of granting it”, In Clarke's case (a) 
‘onthe. other. hand, the Judicial Committee were of opinion that 
the recording of reasons is a preliminary condition. ‘Thesé two cases 
illustrate the. ground of distinction between the two olaaa of cases, 


It is said- that -it would make. no diference to the person for 
whose. arrest the warrant 18 “issued, whether the reasons were.or were, 
_ not-stated_in the ‘record. But would it have made any difference to 
the person whose house was searched [in C/arke’s case (2) | whether 
the grounds of belief of the Magistrate were or were not first record- 
ed before the search was made. Then: again, how would the ab- 
sence of a seal on.a warrant (otherwise good) affect the person to 
be.arrested’? But it was held in Mahajan Sheikh v. Emperor (3); 
` that under section 75 the affixing of the seal of the Court is essene 
-tial:to the validity of a warrant, that- an arrest under a warrant 


duly sighed but not sealed is therefore illegal, and that a conviction 


under section 2a5B- of the Penal Code is bad in law: e i 
-n The learned Advocate General has referred to certain passages, 
from Maxwell on the Interpretation of- Statutes, 6th Edition At 
_ page 664 it is stated, “ The usual provision in the | commis- 
sion- -of the Pener that no justice-named in it shall be cap, 


sE puh f ; a 
a) (3899) L, R. 27 L A. 99; L L. R. a7 ‘Cale. 333°. a 
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“Crekuhan: ‘able of dêling or òi 'authöriseä to ‘act - unless he shall have takensthe 
apan. oaths tequired by ‘law, would lead to intolerable. inconvenience 
tre utn | a 
C of ea and injustice if it were imperative, and struck ‘with invalidity every 


act of an angualified justice. If his ‘acts were held void, it was 
2 pointed í out by tha, King’s Bench all persons who acted in the éxé 


4 - 
ang A 
» On 


N. ‘R. Ükaiterjoa, F cution of a warrant issued by. 'bim, would act without authority. ; 
a 3 “constable who arrested, and a gaoler who received ‘the arrested . 
person, ‘under it, ‘would be trespassers. -Resistance to them would 
be. lawful ; “everything ` done by them would “be unlawful ;. and a 
constable, and the”. "persons aiding him might become ‘amenable 
" even to a charge ‘of, murder, for acting ‘under an authority which 
j théy reasonably considered themselves bouhd -to obey, and-of the 
invalidity of which they were wholly ignorant.” But the omission to 
take oath by a justice does not stand on the same footing as an ‘omis- 
sion to ‘comply with the provisions of a statute enacted on grounds 
E of public policy—as’ some sort of guarantee that the Court’ should. 
caref ully consider the circumstances which ‘is involved in writing. out 
the feasons fori issuing , a process affecting the liberty of a person; ; 
; “ Another’ passage 15 cited from page 650 which runs as follows:: | 
« When a public duty i is imposed, and the statute requires that: it 
ahall be performed i in a certain manner or within 8 certain . time:or 
under other specified conditions, ‘such prescriptions may well be 
regarded as intended to be directory only in cases when injustice 
-_ @riticéveniencé 'to-othérs who have no control over those exercising 
the’ duty would result, if such requirements. were essential : and 
imperative.” ' pea ~ 
-Thé question’of i inconvenience and injustice will be ‘considered 
° láter, "but 1 may héte référ to a passage from the book (page 657) : 
) “The same- ‘impétative efféct seems; in general, presumed to be 
E intended éven Where- the observance of the formalities is not’ a; con- 
dition’ éxacted frof the party: seeking - the benefit ‘given’ by, the ` 
` statute, ’ ‘but a- dity' imposed on a:Court or , public officer ‘in the exér- 
dise'df ‘the ‘power ‘conferred ‘ori -him ; when no-general inconye:. 
nience or injustiée calls for a different construction. ‘The 5 Eli, < 23 
ra ‘that the writ: ‘De Contumace Capiendo* shall be brovght 
hto the’ Quien’s | ‘Bénch and ‘there ‘opened in. the. presence. of.the 
Files the í omission of this appatently idle ceremony was déemed 
e fatal to’ the "Validity ‘of añ drrest- made’ in pursuance-of the writ, 
| though it had been enrolled in the Crown Office. An enactment 
which „provided ; that, every warrant issued by A a Court should be 
è A-writ for the purpose ‘of MA KRA dhedianin to the decree ofan. ecclesiasti= 
cal Court. It was issued for the arrest of the party in.contempt—Rep. Lg 


m 


A 


Saheballa.. 
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-under its seal, was equally imperative, and not only was a commit-  Crimmear, 
¿ment under an unsealed warrant invalid, but the person who ‘had ga 
obtained it without taking care that the Court performéd its duty EN An } 
of sealing it was lable in damage to the pérson arrested under it. v. 
-This was.hard on the former, but it was essential for the latter that Paes 
‘the warrant should be duly authenticated.” ON, RiChatterjen, J. 
. As pointed out by Lord Campbell L, C., in ‘the case of the iii 
Liverpool Borough Bank v. Turner (1); “ No universal rule can 


-be laid lown for.the construction of statutes, as to whether manda- 
“tory enactments shall be considered directory only or obligatory, 

‘with an implied nullification for disobedience. It is the duty of 

“Courts of Justice to-try to get at the real intention of the Legislattire 

‘by carefully attending to the whole scope of the statute to be 

considered.” 

| It is contended that if a warrant which is on the face of it valid, 

"ig to ‘be treated as unlawful because of the omission to record 
sreasons for issuing it, it may result in serious consequences to the 

person executing the warrant who may have no means of knowledge 

of such omission, But the question’ of inconvenience or conje- 

„quences should be considerad not only with reference | to the per- 

son executing the process, but also with reference to the person who 

is to be affected by the process and for. whose ‘benefit ‘the provision 

is made. A warrant may be issued for the arrest of ` a _Tespectable 

purdanasin lady, and if the provision for récording reasons is made 

on grounds of public policy with the object of i insuring deliberation 

on the part of the Magistrate so that he may apply his mind to, and 

take ‘into. consideration all the circumstances of the case, tha obser- 

‘vance of the condition precedent laid down by the statute before o 
issuing the process should not be held to be directory merely 
because inconvenience may otherwise result to the person execut- 
ing it. If the process is unlawful, can it be held to be lawful 
merely because the person executing it may have no means of 
knowing the defect in the process where it affects the liberty of the 
‘person affected-by the process? The consequence of ‘taking such 
a: view would be to deprive the person for whose benefit the salu- 
tary: provision is made by the legislature. In ‘cases .affecting.the 
liberty of the subject there is -weighty authority for holding, that 
even in ratters of form, every form and every step in the process aan: 
‘be followed with extreme precision, See. ‘Dale's case (a). |: 

-- The learned Advocate Genéral referred to two Full Bench deci- 
sions‘ under ‘section 145: ih the Criminal Procedure Code, viz, Sukh 


(1) (1860): 30 L. J. Ch. 379 (2) (1881) 60. B; D, 376 (463). 
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Sheikh v. Tara „Chand (1), and Khosh Mahomed DRAP 6 “Nazis 
Mahomed (2). The first ' dealt. with, the question whether the: omis- 
sion to publish, a notice under section 145 (3) of the Code of Crimi- 
nal Procedure at some ` conspicuous placé at or near the subject of 
dispute . is’. an illegality which deprive the Magistrate of his juris- 
_ diction, Tt was held that the omission did not affect the juris~- 
- diction.of the “Magistrate, that the provision was merely. directory- 
and not a condition precedent. In the second case it was held: that ; 
an initiatory order under section 145 was not defective because 
it was not self-contained and did not state in express.terms the, 
grounds upon which the Magistrate was. satisfied that a. dispute like,- - 
ly to cause a breach of the peace existed when such grounds ap; > 
peared i in the police report on which the order was founded and-to;? 


which it made reference in express terms. These cases therefore do 4 


not-not help the appellant. 


iM 
a 


: eo ee eS 
Reference was also made to some passages from Mayne’ 8 CHa. wi 
nal Law where the learned author ‘deals with the question of resis-_ 


=.  tance.to processes of the Court with reference to English authorities.” 
` But ag pointed. out' by Buckland. J. in the referring order the. proce- 2 


dure i in this country is governed by the Code of Criminal Procedure, ;z 
and it is to that Code alone that one must refer for matters for which 
it provides. It is to be noted that in this reference we are not- 
concerned with the legality or otherwise of the mariner in which, the ~ 
warrant was executed which may involve the application of section. 
99 of the Indian Penal Code. = ` — 


x, 


The only reported decision of this Court under, section 90 of the.. 


= 


“at 
a 


Criminal Procedure is that of” Sukheswar Phukan v. Emperor. (3), 


in. which the Court held the omission to record the reasons in writ-, . 
ing rendered the warrant illegal. A similar view: was taken in Ke 


| Karuthan Ambalam (4), where it was held that the recording of 
; reasons is a necessary preliminary to the exercise of the jurisdiction., ; 


In the ‘Allahabad Court | Makar Singh v. Empéror (5)] Gokul 
Prasad J. did not follow Sukheswar Phukan’s case (3) on the ground 
that section 537, Criminal Procedure. Code, had not been referred , 


‘to in that case. But as pointed out by “Buckland, J. in the referring 


order ` section 531. bas. ‘no application to a case like the „present. a 
Sukkeswar Phukan’s ` case (3) has been followed in the Punjab. Chief ; 
Court [see Bela Singh v. Emperor (6)]; 


Bet Iy 
(2) (1905) L É; R. 33 Cale. 68 ja C. I: J. ngi. NK 
- (a) 1905). 1. L, R. 33 Cale, 352; 2 C. Li J 259. a; geile 
mo) (1917) I I, L.-R. 38 Cala. 789.: (4) (1914) I Li R. 38 Mad. 1088.29 


9 (1990) BAL T ad ETAS, A (6) pages © 971 Ler, ade 
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Von, rawani | HGB court. ; 
For all these reasons Ï regret’ I am unable to agree with’ the | 
view taken by the learned Chief Justice, and I would answer thë 
qüestion reférred in the negative. 


“Richardson J: : The question reférred is “—If a Court dicted 


section go, Criminal Provedure Code, issues a warrant for the arrest’ 


9) 
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of any person as therein specified but does not first record ‘its reasons N RB. Chatterjen, % 


in “writing, has the warrant’ so issued any legal force and effect. 

“Twill not: again read section 90. It is sufficient to observe that 
the ‘two clauses (a) and (b) are in the alternative. Provision’is 
made for'the issue of a warrant against a witness in two contingencies, 
(I):undeér clause (a), in the first instance, no summons having been 
issued, ifthe Court sees reason to believe that.a summons will not 
bė obeyed, and (II) under ‘clause (b), asa remedial measure, if the 
witness has already failed to appear in answer toa summons duly 
served. . The ‘Code Says that in’ either of these contingencies the 
Court may, after recording its reasons in writing, issue a warrant, ` 

xÅ form: of“ warrant for use under section go, will be found in 
Schedule V of the Code (Form No. VII). This form With letters 
substituted for most of the blanks ‘is as follows :— 


“Whereas complaint has beeh made before me that A. B. of Z 


bas committed the offence of N and it appears likely that C, D can 
give evidence concerning the said complaint : and whereas I have 
good and ‘sufficient reason to believe that he will not attend as a 
l witness ¢ on the hearing of the said complaint unless compelled to do 
; so": 

“This is to authorize aad require you to arrest ‘the said ç D 
atid’ on (a day to be stated) to bring him before this’ Court to be, 
examined touching the offence complained of. aes 

a Giver under my hand and the seal of this Court this (date t to, 
be stated), 


p 
` t 


Signature.” a 

= “Tt will be observed that the form i is so framed as to-be e applicable 
in either of the contingencies, abovementioned. _ 

“As to the signature, under section 75 of the Code every. watrant 
of arrest issued by a Court under the Code must be in writing signed 
by the ‘Presiding Officer and bear the seal, of the Court.: A‘ warrant 
80 signed and sealed remains in force ‘until it is cancelled by the 
“Court which issued it, or until it is executed. 

Further, section 80 of the Code provides ‘that “ the Police oft- 

_cer Ôr" other person executing a warrant of arrest shall notify the 
substance thereof to the person to be ‘arrested, and.if so required, 

‘shall show him the warrant.” 
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As to the forms in Schedule vV, „it is laid down _ generally, in 
section 555 of the Code, that subject to certain powers conferred 
on the High Courts “ the forms set forth in the, fifth schedule, with 
such variations as the circumstances, of each case require, may be 


- used for the respective purposes , therein mentioned, and if used 


shall be sufficient. 4 l we 
Lastly, as to the word “ writing ” which occurs in sections.7 5 and 
go, under section 3 (58) of the General Clauses Act (X of 1897) j 
“ Unless there is anything repugnant in the subject or context 
expressions referring to “writing” shall be construed as including 
reference to printing, lithography, photography, and other modes of 
representing or reproducing words i in a visible form.” | : 
Regard being had to the meaning sa given of the teim ` ‘ writ- 
ing” it has been, contended that when in a particular case the Pre- 
siding Officer’of a Court, for instance a Magistrate, signs.a warrant 
in the statutory form stating that he has good and sufficient reason 


` to believe that the witness C, D will not attend unless compelled to 


do so, the Magistrate has sufficiently complied, with requirements of 
section go as to recording his reasons in writing before the issue of 
the warrant, The warrant of course. is, not iss’ed until after the 
Magistrate has signed it. 

The case, “however, has been ‘argued before us on the footing 
which I adopt, that the mere signature by the Magistrate of a stereo- 
typed form is not a sufficient compliance with section go. Mr. 
Mukherjee who has been good enough to appear at our request as 
umicus curia to, pres nt the case for the ‚respondent, urged that the 
reasons contemplated. by the legislature , should or must show that 

the Magistrate has applied his mind to the facts of the particular 

case and should or must show whether the Magistrate is acting 

under clause (a) or under clause (b) of the section. That argument 

is material not only on the question whether the warrant is itself a 

sufficient compliance with, the section but on the further question 
with which I am about to deal. I will only say now that I do not 
think the legislature.could have intended that the Magistrate should 

record his reasons at any length. It may bea matter of urgency 
the warrant should be issued with all possible despatch, The. wit- 
ness may be intending to, leave the jurisdiction. His train or his 
ship. may be’ about to start, and’ time waits for no man, a while he is 
setting out reasons at length. dia 

i On the footing indicated, that., some | of the Magistrate's 
reasons is required apart from the warrant, the main controversy is 


- whether the words “after recording his reasons in writing,” are 


Von, XXXVIU.} ' HIGH COURT. 


mandatory or directory. The terms-are familiar and useful but in ` 
£. v Justices of the County of London (1); Lord Bowen is reported 


to have said: “Now it seems to me that the‘ truth lies rather be- 
tween: the two, and that there is no such exact division of sections 
in Acts of Parliament into those that are directory and those that 


are imperative as is ordinarily assumed to be'a categorical decision ` 
(? division) which exhausts every possible. class of section, “You ; 


- must look at each Act of Parliament and at each section to see ex- 
actly what:it means. No other rule of construction of Acts of Par- 
liament that I know of is of much use, excépt to try and find out as 
best you can what the Act of Parliament megas; and that is not a 
rule of construction at all.” i 
In other words, it may not always be possible to bring a statutory 


enactment of the kind now in question wholly under the category _ 
“ mandatory ” or wholly under the category “directory.” In the ` 


present case I hesitate to say that the material words of section 90 


are “mandatory ” and obligatory at one pole or “ directory ” and | 


permissive at the opposite pole. 
'- “If the law requires a record of the Magistrate’s reasons and the 


attention of the Magistrate is drawn to the law, it is not for him to ` 
decide whether he will record his reasons or not. ` He is bound to | 
make the record. He has no choice in the matter. Nor can neg: ` 


lect on the Magistrate's part of such a duty be regarded as immate- 

rial or a matter of no substance, to be lightly passed over. The 

superior Courts have no dispensing power. 
‘Accordingly it might be no answer to an application by a witness 


under arrest or in custody fora direction of the nature of a Aadeas | 


corpus, that the provision requiring the Magistrate to record his 
reasons was ‘merely directory. So, too, putting aside the’ Judicial 


Officers Protection Act (XVIIL of 1850) such a.plea ‘might be of no 


avail to a Magistrate against whom a suit was brought for galange 
for unlawful arrest or-false imprisonment. 

“On the other hand, if inadvertently ‘or wilfully, - the Magistrate 
omits to record his reasons, 1 am not prepared to say that'the war- 


rant in the hands of a police-officer, though on the face-of it a per - 


fectly valid warrant, is wholly void, issued without~jurisdiction, 
nothing more than a piece of waste paper, so that the police Officer, 
‘if he attenipts to execute it, may be -resisted by force, possibly “in- 
jured the more severely the more he ' tries to do what ‘he thinks it 


his duty, and may in addition be amenable for trespass or-assault ` 


and battery. Ifsuch were the law, the’ police - officer, - if anyone 
w L, R (1893) 4 Q: B. 476. 
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could be found to be a police slices would no doubt hav fo make 


the best of it., But the- consequences at least justify a doubt whe- 
ther such is the law. ‘And ifthe policy of the law ‘be i in question, 
we have not yet reached an age when the services of police officers -; 
are no longer requisite, and it is not in the public interest that men; 
of self-respect, common _ prudence, ,and common: sense should -be- 
deterred from undertaking: police duties. Lie. 6 a e eT 
If the execution of the, warrant might be “lawfully resisted, : not 
only if-it turned out that the Magistrate. had not recorded his reasons’, 
but also as Mr. Mukherjee - suggested _ if it turned out, that Ki bad F 
not ‘recorded his -reasons , sufficiently, the consequences would be. | 
still more serious. Mr. Mukherjee was driven to make the sugges- 
tion to meet the point that the statement ofthe reasons.in the wan 
rarit was, 2 sufficient, compliance, with section go. And if the record -; 
of the reasons is essential to the amad jon it is hardly. possible tq} 
stop ‘short of saying that jurisdiction | also depends on, the reasons.: 
being sufficiently recorded. . Under, such a, construction of the. law. 
resistance would be countenanced to an extent. subversive of -the., 
power conferred on Magistrates to compel the attendance of recall; 
citrant witnesses. Recalcitrant witnesses would be encouraged to, 
risk continuing | in their recalcitrance :and the position of - police.. 
officers would be still more intolerable. Se: al hae, Pee 
What I have said, as it appears to me, furnishes an kaa E toz. 
the argument founded on the observation of their Lordships, in, one K 
of the concluding ‘paragraphs of their judgment, in. the . case, of,-. 
o Clarke v. Brojendra Kishore, Roy Choudhuri (1). There the resi, 
pondent had brought, a suit claiming damages for trespass on -the;:. 
allegation that Mr. Clarke, then District Magistrate of. „Mymensingh; ; 
had illegally searched his , cutchery. Under section 25: of the 
Indian Arms Act, 1878 a Magistrate “ having first recorded. the, 
grounds of his belief.” may cause a search to be made of. premises; 
in which he believes that arms are stored for some unlawful purpose >» 
Mr. Clarke had caused the plaintiff's. cutchery, „to be searched. [pr 
arms by the police in his presence and under his personal directions 
Nothing incriminating had been found. At page. 176 of the reports» 
their Lordships said “that they were. disposed to ‘agree. with, the) 
majority of the Court of appeal (in India) that .Mr. Clarke not: -haver 
ing complied with- -the preliminary condition prescribed by the Aring 
Act cannot defend his.action . under :that statute.” .. In:saying:thate: 
their Lordships were dealing with a suit against .the Magistrate and :1 
not with such a case asthe present. =. . ‘oF MAT 
(1) (1982) L. R. 39 I. A. 163 5 I. L, R39 Cale. 0535. WC. Li: J asii oe ABE 


7; va ae 


ante 
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< SIn order to detétrmine-whether section ‘go is- mandatory or diree- 
tory'fér-the purpose’now ' material, the section-must be read with the 
other provisions ‘of the Code relating to warrants including the form 
in“échedule V and the‘provision in section 555. To redd-section go 
does: not, in my Opinion, lead to the result for which Mr.’ “Muh enjoh 
in his very able and concise address contended. | 

> The-Code of Criminal Procedure confers - powers on -Courts “(in 
cliiding ‘Magistrates) for the purposes of the- general administration 
of ‘criminal’ justice. “In connection with the exercise by Magis- 
trates of their général jurisdiction, ‘the - Code, der alfa, ‘confers 
powers on Magistrates to issue warrants of arrest and one of the 
classes‘ of warrants are warrants for the arrest of witnesses which 
may’ bé issned under section go. Asa safeguard, introduced,’ no 
doubt, for ‘the ‘protection of witnesses, the law requires that the 
Magistrate should record his reasons before exercising this particu- 
lar power. - The object ' may ‘be to ensure due deliberation on the 
part ‘of the Magistrate or the object may be to give’the witness after 


his-srrest: the“ opportunity of acquainting himself with the Magis- 


trate’s reasons and possibly of removing the Magistrate’s belief that 
he would'not have attended in obedience to a summons, Possibly 
the legislature had both these objects in view. But whatever the 


object’of legislature may be, and*however important it’ may be that 


a Magistrate who desires to inspire confidence in his ‘administration 


of justice should comply with the ‘requirements of the Code and ` 
follow strictly ‘the procedure therein indicated, in my opinion the ° 


omission of the Magistrate to record his reasons will not invalidate 
the warrant in the hands of-the police officer. ` 

: I can find nothing in the Code inconsistent with the seka 
view or principle that when a “Magistrate, having general jurisdiction 
over the subject matter: or the case pending “before him, issues a 
warrant in a statutory form, as to which the Code itself ‘provides 
that, if-used, it shall be sufficient, the warrant is a valid warrant and 


neither the’ police officer to whom the warrant is delivered-for exe- 


cution nor the witness whose arrest is ordered, nor his friends are at 
liberty ‘to treat it as invalid. At ie stage it must be assumed that 
the’ Magistrate’ ‘has done his duty. ; 

-The conclusion, therefore,‘at which I arrive is that where, as in 
this:case, a warrant is issued in the statutory form the omission of 
the.Magistrate.to record his reasons’ (apart from tho statement in 
the warrant) does not go to the - Magistrate's - “jurisdiction to the ex- 
tent'of making the’ warrant null and'void'in the hands ‘ofthe police 

officer or deprive him of the authority -tô execute it, ~I-differ, there- 
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fore, with respect from the learned-.Judges who decided the case; 
of Swkhecwar.Phukan-v.:R. (1). Those-learned- Judges had not thé 


benefit of.any argument for the - Crown or of the close. examination: 
to which the provisions of- the Code have ‘been subjected on the 


, present occasion, , : t; 


On the authority , of Mayne. (Criminal Law of India, and Edition, 
pp. 439 and 440),- I apprehend. that. the view I-take is consistent. 
with English. .Law on- ‘this topic. .“ It is sufficient”, says. the 


‘learned. author, , “ if the process itself be legal.in the frame-of it and; 


issue-in the ordinary. course of justice. from a Court.of person, 
„having jurisdiction in the, case”. , He continues, “ No error. or, 
irregularity in the. previous proceeding will affect it or excuse the.; 
party killing the officer in the execution of it from the guilt of mur~s 


der’, If therefore, in the present case. the police officer had been: 


killed in-attempting.to arrest the witness, it seems that under the:: 
English Law his assailants would have been guilty of murder and, 
the attempt to arrest would not have been regarded as provocation.,; 
reducing the crime to: man-slaughter. Further on, the learned , 
author adds, “ So, although . the cause be not ‘expressed with suffis; 
cient particularity, the officer is justified if enough appear to show, 
that the Magistrate had jurisdiction over the subject matter. This 
must, however, be understood of a warrant containing.all the-essen; 
tial requisites. Of One -e 6.” «, -l dy 
. The warrant. before us fulfils ‘the conditions thus laid down. Its. 
was issued i in proper form, with all the requisites and marks ofa. 
valid warrant by a Magistrate haying general jurisdiction over, the. 2 
subject matter or the case which was pending before him. TE 
An.examination of the Code. has led me.to the view that resis-_ 
tance -to such a warrant is unlawful and in my opinion that, view. is: ; 
in, accord with the interests of justice at large and of accused pers 
sons as well „88. complainants i in criminal cases. ' r 
It may be, said that. if a Magistrate stops .to record his reasons,’ j 
he. may: „not issue the, warrant at all.. But if a remedy be required: 
for such neglects of, duty on the part of Magistrates, it must be ; 
sought ir in other directions, for instance, in the provision of a penalty 
or in some amendment of the Judicial Officers Protection Act. į 
The law, a3 I understand it, furnishes no excuse for resistance. to, ; 
the warrant. «a on 
The present case must, ‘of course, i:be distinguished Bont CABE: 
where the warrant on the face of i it-is defective in form or where the 
police officer does. not follow, the procedure laid down for him, 


- (1) (oma) DLL, 38 Calc. 789r- |. a TE TS 


# 
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Ifthe warrant is not signed and sealed iù -the - prescribed manner. 


orif the police-officer does not- notify the “substance of it to “the 
‘person tò- be arrested, obviously different: considerations may arise, 
‘In the course of the argument, mention was made of: two cases 
in which their Lordships of the Privy Council held that words 
requiring reasons to be “stated by the Court in connection witha 
step-taken in the progress of a cause were not‘mandatory: In one 


óf- those cases ‘their Lordships dealt with a provision in the. | 


Civil Procedure Code -of 1859 corresponding with order ALI 
rule 27 (2).of- the present.Code: Gunga Gobind: Mundul v: The 
Collector of the Twenty-Four Pergunnahks.(1). The other caso related: 
toa provisionin the Code of 1882 which has now been-omitted ; 
Thakur Shankar Baksh v. Balwant Singh (2). In those cases, 
however, no question of the liberty of the subject was involved and. 
there is a general agreement that the question whether a particular 
enactment is mandatory or directory depends little, if at all, on the 
forin‘of the words but rather on the whole scope of the statute to be 
construed : Howard v. Bodington (3). Craies’ Statutory Law, and 
Edition, p. 25r. On the other hand, it seems to me that generally 
speaking a requirement-that reasons should be recorded will rather 
be directory in its nature than mandatory. If the jurisdiction de- 
pends on reasons being recorded, it would seem, -as already stated, 
that it must also depend on reasons being sufficiently recorded and 
probably it would not be the intention of the legislature to makea 
requirement as to which so much doubt might arise, @ condition 
precedent to the exercise of the jurisdiction. ` : 

Some reference was made ‘to the observation of Brett L J.-in 
Dales casé (4). With great deference, the actual decision -in-that 
case seems to me to have carried the law to an extreme point, but 
. 80-far as I may, I will adopt for the present purpose every word 
which the learned Lord Justice uses in the passage’ referred to and 
will only ‘add that:he was not dealing-with resistance to’ a warrant 
inuproper form issued’ by a Court having jurisdiction over the sub- 
Joce matier and delivered toa police officer to exectte. 


: Before concluding’I desire to say that I agree with the learned | 
Judges who made this reference that the question at issue ig not in 


any view of it governed by section 99 of the Penal Code. If the 
Warrant was an invalid warrant issued without jurisdiction, the act of 


the: T ‘Officer in attempting to make the arrest cannot Properly 


wD (1867) ti M. L A. 345 (36815 7 Wi R. Pi C'ar. oe re 
(2) (1899) L. R. 271. A. 79. (3) (1877) L; R. @ P. D. abs (a11) 
(4) (3881)'L. R, 6 Q: Bi D: 376 (463). E aTM 
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ae be dêserihêd as “an.act not strictly justifiable by. law”. -It ar 


1924. a wholly:unauthorised act.” On the other hand, if in the handa of. 
Govt. TA pe the police officer the warrant was a, valid warrant, ‘there ig, no. 
occasion for recourse to section 99. E Bue 
pies Similarly, as regards the second clause of section 3141 of the 
AURSTESENs Fs. Penal Code, if the view I take is right, the . warrant was a a “legala 

l ` process” within the meaning’ of that clause. ee 
_ With these observations I concur in the answer to the question 


referred, proposed by the learned Chief Justice. kext 


Buekland J. :—I agree that the question referred. shouldbe 
answered in the affirmative'for the reasons given in the judgments; 
of my learned brethern in support of that conclusion, in addition 
to'those which I have already expressed. ss RONG: 


Panton J. I agree with my Lord the Chief Justice. 


A, T. M. ` Phe order of acquittal sèt aside and ihe 
a case-sent back to the Division Binih. 
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- APPELLATE CIVIL: ` 


` Before Sir Lancelot Sanderson, Knight, Chief Justice, and- Sir ** 
Í Thomas William Richardsan, Knight, Judge. 


CIVIL. ; | . DAKSHINA RANJAN GHOSE 4 
e Ka ` y o, h 
1923- h v. | a E os 
June, 96. OMAR CHAND OSWAL-* vob 
; ; ae 
Danses, suit for—-Suit against public oficer~m Public officer acting mala fide seg 
—Notice, if nesessary—Civil Procedure Code (Act V of 1908), Seç. 80. ee 


It is necessary for a plaintiff to give the notice prescribed by section: ‘80 of thes, 
Code of Civil Procedure before instituting a suit against a public officer, even it in; Si 
the discharge of his duty as public officer, he acted mala fide: Yooéndra™ Vv. t 
F. C. Price (1) followed : Peary Mohan v. D. Weston (2) and Skakunshak Begum”? 
v. Fergusson 13} dissented from, - ' wiens smd 


P Appeal from Appellate Decree No. 1979 -oË 1920, agains the decree of Babu 


Bamandas Mukherjee, Subordinate Judge, znd Court of Mymensingh, dated: the! b 
aist June, ‘1920, affirming that of Babu Basanta Behari Mukherjee, Munsif jist cf 
Additional Court at Jamalpore, dated the 26th May, 1919, 1 snag aT 

(3) (1897) L L. R. 34 Calc. 584.. l a : 


ta rp Nae 


(3) (1911) 16 C. W. N. 145. (3) (1881) LLR. 7. Cale. 499. ~~ 
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ie 

The present suit was instituted by the respondent against the appellant, a pub- 
_ lis officer, to recover a sum of Rs. 75, which the defendant . extorted from him by 
placing | him under a wrongful arrest, and taking him to the Thana and detaining 


him there for more than an hour, and Rs. 50 as damages for the wrongful arrest. 


No notice under section 80 of the Code of Civil Procedure was served on the 


defendant : 


"ata, t that section 80 of the Code of Civil Procedure was a bar to the claim 
for'damages’ ‘but not to the claim for recovery of Rs. 75. 


' Appeal by the Defendant. 


“The material facts appear from the judgment of the learned Chief 
Justice, 


* Babus. Mahendra Natk Ray and Ramendra Mokan Majumdar 


for the “Appellant. 


Baba Brojolal Chuckerbutty and Birendva inas De for the l 


Respondent, . . . , p ge 
„ahe judgments. of the Court -were as follows : 


“Sanderson C. J.: This is a second appeal by the defendant 
from the judgment of the learned second Subordinate Judge of 
Mymensingh. 


The suit was brought by one Omar Chand Oswal, who was a ~ 


trader of the Dharmakura Bazar against tbe Sub-Inspector of Police 
of the Islampore Thana, to recover the sum of Rs. 75 which, it was 


alleged, the defendant had extorted from the plaintiff by placing the ` 


plaintiff under a wrongful arrest and taking him to the oaia an 


detaining him there for more than an hour. 

There was a further claim for Rs, so which was claimed as dama- 
ges for the alleged wrongful arrest. 

The two points which the learned vakil, who appeared for 


the appellant, has taken are, first, that the defendant was a public 


officer and in executing the arrest of the plaintiff he was purporting 
to act in his official capacity and that consequently by reason of the 
provisions of section 80 of the Code of Civil Procedure the plaintiff 
could not institute this suit until the expiration of two months next 
aftér notice in writing tothe defendant ; that no such notice was 
given ‘and that consequently the suit would not lie. The other 


point.was that the payment of the sum of Rs, 75 was the result of a d 


bargain between the plaintiff on the one Hand and the defendant 
on the other, and that the plaintiff was in pari delido with the 


defendant and aan aka thie plaintiff was not entitled to recover ' 


in thig‘suit, A. 


The learned vakil after further’ consideration admitted ih he . 


ka 


could-not -press the second point, having regatd to thé findings of- 
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fact of the learned Subordinate Judge, which were to the effect that 


- 


the plaintiff purchased his release by payment to the ‘defendant of — 


“the sum of Rs. 75 under coercion, or putting it in other words, that 
the Rs, 75 was ,extorted from the plaintiff by placing him under a 


wrongful arrest, taking him to the Thana and detaining him. there. é 


There is therefore, one point only to be considered in this appeal, 


and that is the question whether the defendant was entitled to. 


notice under section 80 of the Civil Procedure Code before the 
suit was instituted. 


For the consideration of this point it is necessary to state a few 


facts. It appears that a person, who gave the name of Amarchand 


Oswal, was alleged to have embezzled a sum of Rs. 275 from the | 


shop of one Dwarka Das Agarwalla of Sonari and then ‘absconded. 
Endeavours were being madè by the Police to find the absconder. 
Apparently an enquiry had been made at Bikanir with no result. 
An enquiry was then made in -Calcutta with no result: Then an 
enquiry slip was sent to the Superintendent of. Police at Mymer- 
singh and he sent it to the Sub-Inspector of Islampur, who is the 


_ defendant in this case, with the note “to enquire and report.” 


Apparently attached to this slip there was the report of the Bika- 


nir Police and the papers which were with the defendant described - 


the absconder, It was the defendant’s case that having regard to 
the information contained i in these papers and in the enquiry ‘slip, 
he took action under section 54 of the Code of Criminal Proce- 
dure and arrested the plaintiff. It appears that he went to the 
shop of the plaintiff on the morning of the aznd of March 1918 
accompanied by some chowkidars and constables, that inspite of 
the protest of the plaintiff and some other persons, who are des- 
cribed by the learned Judge as respectable inhabitants of that 
place, the plaintiff.was taken in the custody of a constable: to ‘the 
Thana, that at the Thana the defendant demanded a sum of 
Rs. roo as a condition for the release of the plaintiff, that after some 
bargaining with the plaintiff and others who had accompanied the 
plaintiff. to the Thana, it was agreed | that the defendant should 
receive Rs, 75 and one of those, who had accompanied the plaintiff, 
went to his place: of business, obtained the money which was paid 
to the defendant, and then the plaintiff was released on bail. 

Now, the, learned Subordinate Judge has found that the defen- 
dant ought to. have known that the plaintiff was not the absconder. 


- 


He said “ The defendant had this document ` in his hand and a ; 


look at the , man would satisfy him that the. plaintiff was not the 


absconder,” , Further he said, “ The . plaintiff had ‘his: “tn at. 
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“Dharmakura in the name of Amarchand Askaram for about2g ° . Civit. 
` „years and is a man of established reputation in the locality. His Gaie 


1923. 
“ahop i is only 15 minutes walk from the Police Station of the defen- D ig WANT) 

: akshing Ranjan 

dant.” I need not dwell upon this at any greater detail because ~ f 


the finding is that the conduct of the defendant was marked with Omar Chand. 
a “ mala fides from the beginning to the end, and that he arrested the Sanderson, C. 9, 
_ plaintiff ‘having good reason to believe him to be innocent and wa 
‘refused to grant him bail at the shop; and, under these circums: 
tances the learned Subordinate Judge made a decree for the reco- 
„very of Rs 7 5 and a further decree for Rs. 50 as damages for the 
_ wrongful arrest. 
“< The learned vakil, who appeared for the appellant, has admit- 
‘ted that the point upon which he relies, nimely, the omission of 
‘notice under section 80, does not apply to the claim of Rs, 75 
“because when the defendant demanded and obtained the Rs. 75 
“under coercion no body could suppose that he was purporting to 
“act in his official capacity in so demanding and obtaining the 
Rs. 7 5 and, consequeatly, the decree which the lower appellate 
Gourt has made in favour of the plaintiff - for the Rs. 75 must 
‘Tembin undisturbed, 

, But the learned vakil’raised the point with regard to the claim 
for Rs "5060 compensation or damages for the wrongful arrest. 

“The learned Subordinate Judge held that the defendant was not 
entitled to notice under section 80, because he said, “ section 80 
‘of the Civil Procedure Code meant for the protection of Govern- e 
ment Officers acting in good faith in lawful discharge of their duties : 
‘But it does not apply to cases of mala fede acts perpetrated by 
‘Government Officers taking advantage of their position and abusing 
the salutary, provisions of law as engine of torture as has been done 
in the present case. The law is clear on the point, The.ruling-in 

; Peary Mohan v. D. Weston (1) does not entitle the defendant to any 
notice in the present case, so this point also is decided against the 
pa” 

” Speaking for myself, with great respect to the learned Subordi: 
nate Judge, I am, of opinion that that decision is wrong. The 
words of the section are plain. In this case-the- material words are 
these : “ No suit shall be instituted ...... against a public officer in 

' his official capacity until the oe of two months next after 
notice in writing has been .... delivered to him... P On the 


officer, and on the facts which I have already stated; in: ‘my opition, 
7 (i) (1911) 16 C, W, N., 145. 8 as fa 
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Cvi, > there i is equally no doubt that the act, namely, the ari oftnb 


EES 
al v 


gage plaintiff, was an act purporting to be ‘done by the defendant it His 
; Dakshina Ranjan official capacity : ‘and consetjuently,, in my judgment; the’ defendant 
ae i | was entitled tò notice. The decision of the learned Subordinate ' 
aen en Judgé implies the importation of words into the section ‘which! ‘éain- 


‘Sanderson, C. 9. not be. found there. He would read the section as if it were in. 
; respect of any act purporting to be ‘done by such, public officer dona 
fide i in - his official capacity.” In'my judgment it ‘is not legitimate 
“to. construe the, section. ‘by importing into the section words which 
do not appear in the section. For the purpose of my judgméit’ it 
really would not be ‘necessary for me to say anything further; 5> ` 
It is desirable, . however, in'my judgment to’ refer:to the'case ` 
which was mentioned. by the learned Subordinate Judge. That wasa 
decision of Mr. Justice Fletcher i in the case of Peary-Mohan ‘Das‘v. 
D. Weston and others (1). The ‘passage which is relied upon: by the 
Subordinate Judge is to be found at page 214, which runs as ‘follows 
Š The third issue is whether the defendants were entitled: to" notice 
of this suit under section 80 of the Code of Civil Procedure. Tri 'riy 
opinion they were -not.: A public officer sued in respect of aif act 
done in bad faith is not entitled to notice under section 80. ' The 
decisions in this Court of  Shahunshak Begum v. Fergusson- (a) atid 
Raghubans v, Phool Kumari 7 (3). established this pepe en S O 
doubt.” pi oa 
_, With great eae to the learned Judge 1 do not agréé with’ him. 
° The case of Raghubans v. Phool Kumari (3), iù my judgment, i is 
` no authority for the proposition which the learned Judge enunciated, 
In the case of Skahkusshah Begum v. Fergusson (2), the judgment 
was delivered by Mr. Justice Cunningham and it contains ome 
statements which go to support the opinionof Mr: Justice Fletcher, 
‘but in my. judgment they ‘were odtter’ dicta’ and were not necessary 
for the decision of that case = soat ES 
The opinions of Mr. Justice’ Fletcher and that: of Mr. Justice 
Cunningham, are in my judgment, inconsisterit with the decisión 
of this Court in the case of Jogendra Nath Koy Bahadur v. Je c 
Price (4), to which Mr. Justice Macpherson and Mr. Justice’ Aimeer 
Ali were parties. In that case the lower Court had not ‘arrived ‘at 
any findings, of fact because the learned Subordinate Judge dis- | 
-7 missed the suit on the, ground ‘that the defendant was “entitled as” “a 
. public, officer to two months notice under section 424 of the’ Civil 


Procedure Code.of.1882—previous to the institution of thé suit,” "tHe 


41) (#911) 16 C. W. N. 145. (a) (1881) 1. L. R. 7 Calc. 499: ' 
(3) (1905) I. L. R. 34 Calc.” 5113053 I C. L, J. 542. ig os 
r (1897) L L. R. 24 Calc. 2584. i Eg ; A 
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acts,complained of basing been done by the defendant i in his official 
capacity. . It is material to` notice that the- allegation in the plaint 
wasithat the defendant illegally and maliciously caused the plaintiff, 
to, be arrested : and, in the judgment it is stated that, s the plaintiff 
-charges that this, act was illegal and malicious. The learned Judges 
in-giving judgment said this, “ The learned pleader for the appellant 
‘contends: that as the actis said to have been done maliciously, 
section 424-does not apply, and that that section only. applies to acts 
done, inadvertently,and as authority he cites the case of Shakunshah 
Begum v, Forgusson (1). There are certainly some remarks of, Mr. 
Justice Cunningham which would lend support to this contention 
but that was d.case‘ofa very different description from this, and we 
think the remarks made must be taken in connection with the facts 
of-that particular case and not as a general application. ” “This is a 
case-of a,wholly different character .and we are not aware of any 
instance, certainly no such case has been cited to us, in which it 
has-been held that the section does not apply to the case of a public 
officer charged with the tortious act done by him in his official 
capacity. : „The section does not seem to us to warrant the drawing 
-offany distinction between the acts of this kind done inadvertently 
-orotherwise”—I agree with the decision in that, case, and with, great 
“respect to Mr, Justice Fletcher, I do not agree with the decision in 
shahunshah Begum v. Fergusson (ct) It seems to me that the 
decision of this, Court in Jogendra Nath Roy Bahadur AG C: 
Price (2), is in accordance with the plain words of the section: and, 
‘Tam, glad to find that the decision has been arrived at ; ; because, my 
‘-own opinion is that if the Courts would be satisfied to give effect 


to the natural meaning of the language used in the sections of the ' 


Codes, a great deal of time would be saved, 


u- The matter does not end there, because the learned vakil drew ; 


our attention toa Full Bench case in the Madras High Court : Koti 
„Reddi v. Subbiah (3) ; the headnote of, which is, “ A public officer 
‚is entitled to notice of suit under section 80 of the, Civil Procedure 
Code,. even if in the discharge | of his duty he has acted mala fide.” 
‘That decision confirms the view which I have taken of the words in 
„section 80 ; -and the result is, as l have already said, that I am un- 
able, to. agree with the decision of the learned Subordinate Judge 
by, which he held that it was not necessary for the plaintiff to give 
ithe: notice, prescribed by section 80 ‘before’ bringing ‘a suit against 
„the, defendant, because it was proved that, although the defendants 


(1) (188151. L. R. 7 Calc. 499. (2) (1897) I. L. R, 24 Calc. 584. 
(2) (1047) 1. L. R. 41 Mad. 792. ee ee ee ja AA Gi 
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Civ. , purported to act in his official ‘capacity as a public officer; he had 
toas. - acted mala fide. | 
In view of the conclusion at which I have arrived as to the 
Dakshina F Ranjan 
proper interpretation of section 80, the only question on this point 
Omar Ch Chand. is whether the arrest of the plaintiff was an act purporting to be. 
Sandarsan, G 5 done by the defendant as a public officer in his official capacity. 
On the facts of the case I have no doubt that the arrest was an act 
purporting to be done by the defendant as a public officer in his `` 
official capacity ; and, consequently, the suit ‘so far as the claim for 
the Rs. 50 is concerned, could not be instituted until the expiration 
of 2 months next after notice in writing was given. Inasinuch as 
no notice was given, in my judgment the claim of the plaintiff for the .. 
sum of Rs, 50 as. compensation or damages for wrongful airest 
must fail, and the appeal in, respect of that claim must be allowed 
and the suit in respect thereof should be dismissed. $ 

Inasmuch as the appeal has succeeded as to a part of the plain- 
tiff’s claim and failed as regards the other part, we make no order ,. 
as regards the costs of this appeal. We do not interfere with thes 
order as to the costs of the lower Courts, which will stand. ores 

Richardson J. I agree. In the present case even though the 
defendant knew that he was arresting the wrong person and was in 
that sense acting mala fide he was, in my opinion, purporting to act 
as a public officer, that is, asa public officer, within the meaning 
of the séction 80 of the Civil Procedure Code.” That being so; the 
defendant was entitled to notice of this suit, so far as it is a suit for 
damages for wrongful arrest or false imprisonment. 

Our attention has been called to no decision binding on us with 
which this conclusion js in conflict. Not only so. But the view 
that the words of section 80 should receive their natural meaning is 
supported by the decision of this Court in Jogendra Nath Roy 
Bahadur v. J. C. Price (1), which is binding upon us and which has 
been approved by a Full Bench, of the Madras High Court i in Koti a 
Reddi v.. Subbiah (a), 

: The case of Sasanka Sekhar Banerjee v. Sudhansu Mohan Gan- 
guly (3), to which reference was made on behalf of the respondent ; 
turns upon section 363 of the Bengal Municipal Act 1884, the terms — 
of which differ materially from those of section 80 of the Code. 


P 


ter 


ii With these observations I agree with the order which ny Done 
has, made. . , , nin 
A. T. M. l l Appeal alowed in art. 
(1) (1897) 1. L, R. 24 Gale. 584. (2) (1917) Í. L, R - 41 Mad, 792." 


' (3) (1920) a4 C. W. N. 994. ki hed L 
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ce Before Sir Asutosh Mookerjee, Knight, Judge, a sad Á 
Mr, Justice Rankin. 
TARAPRASANNA SARKAR AND ANOTHER 


D. 
“KALIKAMOHAN SARKAR AND OTHERS." 


Partition suit—Compromise decree—Absent pariy—Preliminary decree, no 


appeal against —Appeal against final decree— Preliminary decres, incapable 

of enforcement—Appallate Court, duty of. 

There can be no compromise binding upon all the parties to a partition suit 
until and unless all the parties have joined in the compromise: Gobind v. 
Bhaghat (x). 

It is not open to an appellant in an appeal re the final decree in a parti- 
tion suit to attack preliminary decree, which might bave been directly challenged 
by an appeal: Loke Nath v. Gaju (2). 


An appellate Court shall consider, in an appeal against the final ee in a 
partition suit, whether the preleminary decree was capable of enforcement z in 
other words, whether it afforded an adequate basis for tho final decree as actually 
made. 


Appeal by Defendants Nos. 3 and 4. 

Suit for partition. 

The material facts appear from the judgment. 
Babu Nagendra Nath Ghose for the Appellants. 


Babus Mahendra Nath Ray, Dwijendra Nath Mookerjee and 
Santosh Kumar Basu for the Respondents. | 


‘The judgment of the Court was delivered by 


‘Mookerjee J: This is an appeal by the third and fourth de-" 
fendants against the final decree in a suit for partition. The two. 
plaintiffs and the four defendants are the six sons’ of one Rami‘ 
krishna Sarkar. The plaintiffs instituted this suit on the 3rst Janu- 
ary 1918 for the partition of what they alleged were joint properties. 
They also stated that if at the time of trial any other undivided’ 
property should be found out, the Court might be pleased to direct- 
a partition thereof. The first two defendants filed written ‘state. 
ments in which they made allegations as to-the nature of the 


1 


a Appeal from Original Decree No. 155 of 1920, against the decree of Babu 
Probodh Chandra = Subordinate Judge of Murshidabass dated the ies April, 
1920, -' ‘ / g 

(8) payi C. 24 l Sa 

(2) (1915) aa C. L. j. 333; 30 C We N. 178. 
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properties mentioned in the schedule to the plaint.. The: third and 
fourth defendants did not.enter appearance: On the 8th February. 
1919 a petition of compromise was filed on behalf of the two plains 
tiffs and the first: two defendants. . This petition stated, with regard 
to the properties specified, that they were the self-acquired proper: 
ties of one or other of the parties to the suit. . The petition also-set 
out a claim for partition of what was admitted to be joint properties. 
Fhe. third and ‘fourth. defendants did not join in this aa 
Thereupon: the following judgment was recorded : KH 2 
.““ The plaintiffs and defendants 1 and 2 have. napi the 


suit, Defendants: 3 and’ 4 are absent’ after service of summons. 


Claim is proved.':The suit shall be decreed on compromise against 
defendants 1 and‘2 and ex parte against defendants 3-and 4 ina 
preliminary form for partition, ‘Parties to bear their ‘own costs,'. At 
the request of ‘the parties, Babu Nrisingha Prosad Tribedi and 
Kabiraj Sitanath Sen Gupta are appointed commissioners to effect 
the partition’ between the parties peang to terms of kn JA 
mise.” : a Oe 

| When the commissioners proceeded to effect the partition, the 
third and fourth defendants objected. Their objection was ovérruled 
and a partition was made in accordance with the terms of compro-! 
mise which.had -been agreed to by the two plaintiffs.and the first 
two defendants. The propriety of this final decree has been. ques: 
tioned in the present appeal. po ag 

There is no room for controversy that thé pelala uden 
was wrong. There can be no compromise binding upon all the 
parties to a partition suit until and unless all the parties have joined 
in the compromise: Godind ‘v. Bhagbat (1). This was overlooked 
by the legal advisers of the parties and by the Court. But it is not 
open to the appellants,in an appeal against the final decree to attack 
the preliminary decree, which might have been directly challenged 
by an appeal: Loke Wath Singh v. Gaju Singh (2). This course was 
not adopted. by. the appellants. The trial Court might also have 
been invited to-vacate that judgment either on an application for 
review or on an application under section 151 or section 153 Civil 
Procedure Code. - That course was not pursued and the Court below 
proceeded to make a final decree on the basis of the preliminary 
decree. | 

We are bound to consider, however, in this appeal, whether the 
preliminary decree was capable of enforcement, in other words, 


(1) (1914) 27 1. C. 342. 
a (rg15) 22 C. L. J. 334 5°20. C. W. N. 178.. 
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‘whether it afforded an adequate basis for. the final decree as actually 
made. "It is clear’ that the preliminary decree was made, on the 
terms: of. compromise, against the first.two defendants. The 
terms-of the decree as between the plaintiffs and the first two defen- 
dants are consequently to be gathered from the petition .of compro- 
mise, As‘between the plaintiffs and the third and fourth defendants, 
the'decree was made ex parte. The. terms of this ex parte decree 
were not set out-in the judgment, and we have been asked to presume 
that they are identical with the terms set out in the petition of com- 
promise between the plaintiffs and the first two defendants, This is 
not explicitly stated-in the judgment; and it would be absurd to 
hold, that the Subordinate Judge intended to ‘bind the third and 
fourth defendants-by the terms of ‘a compromise to which they had 
never, consented. We are of opinion that the preliminary decree as it 
stands is indefiinite and cannot be carried out. Consequently, the 
final decree: must be vacated. __ 

+x.’ The-question next arises, what further direction should: be given, 
The plaintiffs have obtained a- preliminary decree which, in ‘the view 
we have taken, is of no value to them. It is consequently to their 
interest to have that judgment vacated. That is precisely the course 
desired by the third and fourth defendants. We therefore set aside 
the preliminary judgment also. The Subordinate Judge will take 
up the suit and retry it in accordance with law, 

The result is that this appeal is allowed, the decree of the Court 
below ‘discharged, and the suit remanded for retrial. de novo. There 
will be no order for-costs up to this stage as both the parties: are 
responsible for the difficulties that have arisen. š 


ATM, 0O | Appeal ea Case remanded, 
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Co. Before Sir Asutosh Mookerjes, Knight, Judge, ane Mr i 
iy Justice Rankin. Te S 
BENOY BHUSHAN RAY ao 

v. mr TEF 


E Di DHIRENDRA NATH DEY.* . ~ . 


Mortgage bond—Proof—Evidence Act (I of 187), Sec. 7o—Admission by répre- 
| sentative of party to atiested document——Transfer of property Act (IV ef 1882) 
Sec. 59.~— Due execution—inference-~Burden of proof—Ustrue recital in a 


document. . , | NA 6 
An admission by a representative of a party to an attested document- of its, 


execution by the party, is not an admission of the party ‘concerned to an attested 
document of Its execution by him, and does not execuse him from proving execution 
and attestation of the mortgage bond. 

Where the representative of the mortgagor admitted that ‘the mortgage bond 


was executed by his father but specifically denied that the bond had been duly- 


attested as required by law : i i Cee 


t» t 


Heid, that it was Incumbent on the gali who relied upon the E inge. 


trument; to establish that the document was attested as required by law ; Arjun. 


v. Kailas (1). 


A mortgage bond is not duly saanak and cannot operate asa mortgage 


unless it is ia fact signed by the mortgagor in the presence of at least two wit- 
nesses who sign the document as attesting witnesses : Shamu v. ean (a) 8 and 
Rai Ganga Fershad v. dshri Pershad (3). ` 

One of the attesting witnesses (A) to a mortgage bond deposed that he was 
‘present, saw, the execution and became an attesting witness ; the other witness 
tB} stated that at the request of the mortgagor, he became an attesting. witness 
but had no recollection of any other circumstance in connection with the execu: 


tion of the document. On the same day, when the document was later on prè- 


sented for registration, B identified the executant, who, in his presences admitted 
execution before the registering officer: ‘ á 


Held, that inference might legitimately be drawn - that the sequences of the ` 


law as laid down in section 59 of the Transfer of Property Act, were fulfilled. 


The burden Hes upon the executant of a deed or his representative to prove . 
that the recital was untrue and to satisfy the Court how he became a party toa | 
document which contained an untrue recital: Mili Bibi: v. Basirudi (4) and | 


other cases. 
Appeal by the Defendant. 
Suit to enforce a mortgage security. 
The material facts appear from the judgment. 


* Appeal from Original Decree No. 188 of 1921, against the decree of Babu 


Nitai Charan Ghose, Subordinate Judge of Midnapur, dated the rath May, tgal. 


(1) (1932) 36 C. L. J. 373- 

(2) (1912) L. R. 39 L. A. 21; I. L. R. 35 Mad, 607) 16C. L. J. 596. 
(3) (1918) 27 C. L. J. 548; L. R. 451. A. 94. 

(4) (1869) 4 B. L. R. 54 F. B. ; 12 W.'R, 25 F, B, 
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Babus Mahendra Nath Roy and Manm atha- Nath ua for the. , 


Appellant. 


Rama Prosad Mookerjee for the Respondent. 
“The judgment of the ‘Court was delivered by 


Wookerjee J: This is an appeal by the defendant in a suit 
to enforce a mortgage Security. The document was executed on 
the 27th March 1911 by the father of the defendant i in favour of the 


Babus Brojo Lal Chucherbutty, Ramani Mohan Chatterjee and - 


father of the plaintif to secure a loan of Rs. 3,500 which was to - 


carry interest at the rate of 2 per cent per month. The suit was insti- 


tuted on the 9th February r920 by the son of the mortgagee against ' 


the son of the mortgagor. The plaintiff stated that as the original 
document had been lost, he produced a certified copy from the 
registration office. The defendant contested the claim ona two- 
fold ground ; namely, first, that there was no valid mortgage bond, 
executed and attested in conformity with the provisions of section 59 


F 


of the Transfer of Property Act’; and secondly, that no consideration ' 


had been paid on the basis of the mortgage transaction. The 


Subordinate Judge has over-ruled these contentions and has decreed » 


the claim. © On the present appeal, that decree has been assailed on 
each of the two grounds urged in the trial Court. Hay 


' As regards the first objection, the Subordinate Judge held that 


section 70 of the Indian Evidence Act rendered it unnecessary for 
the plaintiff to prove execution and attestation of the bond, inas- 


much as the defendant, in his written statement, admitted execution- 


of the bond by his father. This view cannot be supported. Section 


10 provides that the admission of a party to an attested document, ' 


of its execution by himself, shall be sufficient proof of its execution 
as against him, though it be a document’ required by law to be 
attested. The Subordinate Judge interpreted this section to mean 
that the admission by the representative of a party ‘to an attested 
document may be treated as sufficient proof of its execution, This 


view is unsustainable on the plain language of the section. The ` 


section speaks of an admission by a party to an attested document 


of its execution by himself ; that is, of its execution ‘by the party — 


concerned. An admission by the representative- of a party to an 


attested document of its execution by the party cannot be treated’ : 


as an admission of the party to an attested document of its , execu- 
tion by himself. - , 

Apart from this, there is an additional diticalty in the - way of 
acceptance of ‘the view taken by the Subordinate Judge. In the 
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la present: Sagar no doubt; the delahan admitted that the bond wąs: 
1983." executed by his father. At the same time, he specifically denied, - 


Bonek? - 3 thatthe bond had bean duly attested as-required. by law, In-such: 
Dhirekidên.” ;, Circumstances, it is incumbent, upon the: party who relies upom-the >. 
— ` mortgage instrument, to establish that:the document, was attested’ asi 
oes Fr required by law. The case is covered, not by ‘Nibaran Chandra’ 
7. Seny, Ram Chandra Sen (1) and Satish Chandra Mitra v. Jogen- 
dra Nath Mahalanabis (2), but by Arjun Chandra Bhadra v: | 
Kailas Chandra Das (3). Itis consequently necessary for us to, 
examine. whether the document has been proved to have been. dug 
attested. bai ny 
It is not- -disputed that a mortgage bond is not t duly executed 
and cannot operate as a mortgage unless it Is in fact signed by the” 
mortgagor.in the presence of at least two witnesses who sign. the 
document as attesting witnesses: Shamu Patter. wi Abdul 
Kader (4), and Ganga Pershad Singh vw. Iskri Pershad Singh: (5): 
We must accordingly examine whether this document was in’ ‘fact.’ 
signed by the mortgagor in the presence of at least two persons 
who affixed - their signatures as attesting witnesses. The originaly 
hás. been lost and we have on the-record.only a certified copy.” 
obtained from the registration office. The document shows on the: l 
face of it, that it was signed -by the executant Rakhal Raj- Ray.” 
This is indeed,- admitted by the . defendant At the% foot- 
of the document, we have the signature of the scribe Shoshi.Bhu- 
san Ray.- Thereafter,. follow the names. of two persons~ 
who, are described ` as witnesses ; these names - Haran: 
4 Chandra Chatterjee and Bhusan Chandra Das. m o 
was executed onthe 27th March roar and, as‘the endorsement’ 
made-by the ‘registering officer shows, was presented for. regis- ` 
tration on the same. day by the mortgagor Rakhal Raj Ray. 
He admitted execution and was. identified by. Bhushan Chandra’: 
“ Das whose name appears. on the deed as that of an attesting witriess.:5 
On the strength of this.admission .of execution, the registration was :, 
completed., In the-trial Court, the scribe Shoshi Bhusan Ray," 
though summoned .as,a witness, did not appear to give. evidence. ` 
Haran Chandra Chatterjee was. examined on commission. Bhushan - 3 
Cliandra;Das was dyly. summoned, and was. present in Court'on the’. 


4 
gi D 
ï TES 


a); (1917) aa C. WTN. 444 i : E 
(a) (1916) 1- L. R. 44 Cale. 3453 24 Ca L J. 175. m > 
(3), (1922) 36 C- L. J. 373- kh | i pS = ta 
(4) (1912), L. R. 391. A. 21; “|. La R. 35 Mad. 607; 16 C. L. J. 306.7 

4 (5) (1918) 27 C: E Je 5485 Li R. 45 L A, 94 od 
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18th March 1921 ; but when the trial actually commenced he was 
not found and ‘accordingly was not examined. The examination of 
Bhushan, Chandra Das might.not have been insisted upom by reason 
. Of the erroneous.:-view taken by the’ Subordinate Judge as to the 


scope.of section 7o of the Indian Evidence Act; we consequently . 


decided to give an opportunity to the. parties to examine Shoshi- 
Bhushan Ray and-Bhushan Chandra Das. It was further alleged in 
the-course of. the: argument that Haran Chandra Chatterjee, on the 
ground -0f pretended illness, avoided the Court, and was examined 
on commission- We accordingly decided to summon. Haran 
Chandra Chatterjee also-for examination in this Court. These 
three persons have been examined here. Shoshi Bhusan Ray admits 
that he acted as the scribe ; but he states that he was. not -present 
when the :document was actually executed: Haran Chandra Chat- 
` terjee adheres to the statement he made in the trial Court that he 
was present at the time of execution of the document, that he saw 
the executant affix his signature thereto and, that he thereafter put 
down his own name as that of an attesting witness. Bhushan Chan- 


dra Das states that at the request of the mortgagor he became a- 


witness to the document. He admits that he did affix his signature 
tothe document but he has no recollection of-any other circums- 
tance in connection with the execution of the document. , He. ad- 
mits that, on the day of execution, he was later on present at the 
registration office and‘ that he identified the mortgagor Rakhal 
Raj. Ray when the latter admitted execution before the. registering 
officer. The question thus arrises, whether on the facts stated, the 
inference may legitimately be drawn that the requirements of sec- 
tion 59 of the Transfer of. .Property Act have been fulfilled ; in 
other words, whether Rakhal Raj.Ray executed the document in the 
presence of two persons who saw him execute the document and 
became attesting witnesses. As regards, Haran Chandra Chatterjee 
there:can, in our opinion, be no doubt that he-was present, that 
he did see\the execution and that he affixed his signature .as an 
attesting witness, As regards, Bhushan Chandra Das, we accept his 
testimony that he was present and affixed his signature as an 
attesting witness at the request. of the mortgagor.. But he „was 
unable to recollect whether, he actually saw: Rakhal Raj Ray execute 
‘the. document, The appellant contends that such evidence as this, 
does not entitle the plaintiff to treat, the document as a valid 
mortgage deed. We are not prepared to accept this contention 
as well-founded. 

The- principle. applicable to cases of this danac was consi- 
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„dered by this-Coutt in-Jogendra Nath Mukhopadhys v. Nitai- Churn 


Bundopadkya (1), by the Aljahabad High Court in Ram ‘Dei .v. 


| Munnalal (a); Uttam Singh v. Hukam Singh (3), and Skib Dayal 


v. Sheo Ghulam (4) and by the Madras High Court in Venkata v. 


“Muthu (5)- In first of these cases, Jogendra v. Nilai Churn ~(1) 


the mortgage deed, on the face of it, showed that it was attested’ 


‘by two witnesses. One of them was the writer ; but he denied execu- 
‘tion of the deed-by the mortgagor. This denial, however, was found 
-to be false by the Court of appeal below. The other witness stated 
‘that the mortgagor signed: in his presence, but’ he was not able to 
‘remember whether the mortgagor signed also in the presence'of'the 


writer. It appeared, however, oh the facé of the document, that 
the signature of the writer preceded that of the other witness.-' It 
was ruled by this Court that it might be fairly presuméd that’ both _ 


‘signed as attesting witnesses after the execution of the document 


by the mortgagor and that such presumption might be made‘on 
the principle enunciated in section 114 of the Indian Evidence 
Act. Reference was made to the decision in Burgoyne v. Showler' (6) 
In that case, upon the face ofthe will, without a memorandum ‘of 


attestation, there was a signature of the testator at the foot, ‘as also 
‘the subscription of two witnesses. It was ruled by Dr. Lushington 


that, in the absence or death of witnesses, prima facie the pte- 
sumption is that the testator signed in the joint presence of the two 
persons and that they subscribed in his presence. This principle’ was 
applied’ by the Allahabad High Court in the three cases mentioned 
where reference was made to Wright v Sanderson (7). These déci- 
sions were- followed, as based' on sound principle, by the Madras 


‘High Court in the case mentioned before. Reference’ may ‘in this 


connection be made to the decisions in Blake v, Blake (8) ; Harris v. 
Knight (9) and In 2¢ Francis v. Peverett (10). In the case before us, 

we have the affirmative testimony of one attesting witness that he ~ 
was present, saw the execution and became an attesting witness. We 


have the testimony of another witness that, at the request of the 


mortgagor, he became an attesting witness. We have the further 
fact that, on the same day, when the document was later on ‘present- 
ed for registration, this second witness identified the executant, who, 
in his presence, admitted execution before the registering officer. 


(1) (1903) 7 C. W. N. 384- gj (1916) I. L. R. 39 All 109. 
(4) (1916) L L. Re gg All. 113. (4) (1916) I. L. R. 39 All. ah: 
(5) (1920) 39 M. L. J. 403. (6) (1844) 1 Rob: Eccl; g.- 

(7) (1884) 9 P. D. 149. (8) (1882) 7 P. Di 1023. |” 


(9) (1890) 15 P, D. 170. (10) (1902) P. 205. 
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‘At that time the signatures of these witnesses appeared as those of 

altesting witnesses on the face of the document presented for regis- 
stration, .We may, in these circumstances, legitimately draw the 
inference that the requirements ‘of the law were fulfilled. No 
«doubt as pointed out in -Strong y. Haddert (1), the question ‘is one 
„of inference from the surrounding circumstances ; and cases are 

concievable where the Court may decline to draw the inference by 

“reason of proof of facts which show that the requirements of the 
. law were notin the contemplation of the parties. In the present 
“case, no such considerations arise and we'hold that the document 
ain suit is a duly attested and registered mortgage deed: . 

. We may add that when the case was originally argued before us, 
advantage was taken by the appellant of the failure of the respon- 
‚dent to produce the mortgage bond to build the argument that, the 
: mortgage bond was .never taken out of the registration office 

because the consideration. was not in fact.paid by the mortgagee to 
the mortgagor. At the request of the parties, we called for a report 
‘ from. the registration office as to whether the document’ was still in 
| the custody of the officer concerned. The Registrar stated that 
the document was taken out of the registration office on the 3tst 
March, 1911; that is, four. days after it had been executed and 
, presented for registration. If the document was taken out by the 
. mortgagor, it should in the normal course of events, be in the cus- 


.tody of the appellant. If, on the other hand, it was taken out by 
, Or on behalf of the mortgagee, we have to consider, whether the story . 


. Of logs ag narrated by Haran Chandra Chatterjee, is probable. Bhu- 
shan Chandra Das has stated that he actually took it out of the regis- 


, tration office on behalf of the mortgagee and made it over to Haran 


Chandra Chatterjee, who states how it was lost while in his posses- 
sion. This story is corroborated by the affidavit made by Haran 
Chandra Chatterjee before the Magistrate of Howrah on the roth 
, April 1911 when he notified the loss of the document. The failure of 

the plaintiff to produce the original mortgage bond does not conse- 

quently lend colour to the theory that the mortgagor did not deliver 
the document to the mortgagee because no consideration was paid 


: for the transaction. 


“As regards the second objection, the defendant is in no better 


. position. The document was executed by his father, and contains 


a recital that the consideration had been received by the executant. 
The burden lies upon the executant or his representative to prove 
that the recital was untrue and to satisfy the Court how he became 


(1) (1915) Pe an. 
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‘a party to; a--document which contained an untrue recital of this 
description : Zulli Bibi v. Basirudi Midha (1); Raja Sahib Proklad 
v. Budhu Singh (2); Ali Khan v. Indar Parshad (3); Brajeskware 


iy. Budhannddi.(4); Bisheswar v. Harbans (s); Rakim v. Iman (6). 


This burden has not been discharged. On the other hand, there is 


affirmative evidence on the part of the plaintiff to show that consi- 
-deration yas in fact paid. We hold accordingly that the Subordinate 


Judge has correctly found that consideration passed as alleged and 


that the indrtgage transaction was operative. 


The result i is that the decree of the Subordinate Judge is affirmed 
and this appeal is dismissed with costs. 
ALT: i. Appeal dismissed. 


f 


0) (1869) à B. L. R R. s4 E. B. W.R. 25 F.B 


' (3) (1896) L. R. 23 I. A. 92; 1. L. R, 23 Calc. 950. 
(4) (1880) L.L. R. '6-Calc. 268. ' 
:(5) (1907) 6 C. L. J. 659. ) 
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Enhancement —Tenure -holder—Bengal Tenancy Act (VIII of 1885), Sec. 6 (ie 
Rent fixed in ‘perpetuity—Aléeration of rent—Order for confiscation, 
ee of. 

“ Under section 6 lata (a) of the Bengal Tenancy Act, in the absence of proof 
of local custom, the Court has to ‘determine; firstly, whether the tenure has been 
' held from the time of the Permanent Settlement, ates secondly, what are the 
conditions under which the tenure is held. 


i) 


The true effect of an order for confiscation of zemindati by the Goverrnment, 
depends on its terms: Dundial v, Anund (1) and other cases. k 


Where the original nature of the tenancy is not known, the fact ‘that.the rent 
has been altered once, negatives the hypothesis that the- rent had been fixed in 
perpetuity : Bamapada v. Midnapore AemiHdari Co. (2) followed. Ramanuj v: 
Midnapur Zemindary Co. (3) explained. 


Appeals by the Tenure-holders Defendants. 
Proceedings under section 105 of the Bengal Tenancy Act. 
The material facts appear from the judgment. 


Babu Gunada Charan Sen, Moulvi Nurul Hug and Babu 
Nilkanta Ghose for the Appellant. 


Babus Mahendra Nath Ray, Gobind Chandra De Roy, Rames 
Chandra Sen and Birendra Chandra Das for the Repeat 


The judgment of the Court was delivered by i 3. 


Mookerjee J :—These seven appeals arise out of as many 
proceedings instituted, under section 105 of the Bengal Tenancy Act, 
by a landlord for assessment of fair and equitable rents in respect 
of lands in the occupation of his tenure-holders. ' The Settlement 
Officer held that the rents were unalterable and dismissed the suits. 
Upon appeal, the Spoel Judge has held that the rents ‘wêre ie 


i ae p op? 

*Appeals from Aordiate Decrees Nos. 863, 926, 1311 to raise: - against the 
decrees of Amrita Lal Mukherjee Esq. Additional District Judge of Noakhali, 
" dated the 17th December, 1919, reversing those of Moulvi A. K. Kbabiruddin 
Ahmed, Assistant Settlement Officer of Feni, dated the 16th October, 1917... 

- (1) (1837) t M. Le A. 483. (a) (1912) 16 C, L. J. 322. 

_(3) (1912) 16 C. W. N. 725- i N ; é 
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Civie hanceable and he'has accordingly. settled fair and equitable rents, 
iois: K The tenure-holders have appealed to this Court and have urged, 

N nee first, that the rents of their tenures are not enhanceable ; and, 
sis aq 


secondly, that if the tenures are’ not protected from enhancement, 
Maharaja Birendra the Special Judge has settled, rent on principles erroneous in 
' mme law. 
Mookerjee, F. -As regards thé first point, the ténure-holdat ` rely upon section 6 
of the Bengal Tenancy Act which is in the following terms. , 
“6. Where a tenure has been held from the time of the Per- 
manent Settlement, ‘its rent ‘shall not. “be liable to enhancement 
except on proof— ; 
(a) that the landlord ‘under whom it is held i iş entitled to, en- 
hance the rent thereof, either by local custom, or pay the. conditions 
under-which the tenure is held, or 
(b) that the teuure-holder, by receiving reductions of his rent, 
otherwise than on-account of a diminution of the area of the tenure, — 
has subjected himself to the payment of the increase demanded, 
and that’the lands are capable of affording it.” oe 
This section is founded upon the first sub-section §1 of Regu- 
lation VIII of 1793 which was repealed by’ schedule I to the | 
Bengal Tenancy Act-and was in the following terms : 
“No zemindar, or other actual proprietor of land, shall demand, , 
an increase from the talookdars dependent on him, although he, 
should himself be subject to the payment of an increase of jumma > 
to Government: except upon proof that he is entitled so to do, 
either by the special custom of the district or by the conditions 
under which the talookdar holds his tenure: or that the talookdar, 
° by receiving abatėments from his jamma, has subjected himself to | 
the payment of the increase demanded, and that the lands are £ 
capable of affording it.” x 
Section.6 (a) prescribes that where a tenure ‘hes been held from , 
the time of the Permanent Settlement, its rent shall not be liable to... 
enhancement, except upon proof that the rent is enhanceable either 
by local custom or by the conditions under which the tenurejis 
held. .In the cases bofore us, there is no proof of local custom. 
Consequently, we haye to determine, first, whether the tenures, 
have been held from the time of the Permanent Settlement, and, k 
secondly, what ‘are the conditionis under which the tenures are 
held. oe 
"As regards the first branch of this énquiry, .there can be no 
doubt that the tenures have been held from the time of the Perma- 
nent Settlement. The tenures are comprised in estate No, “209: 
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The Courts below have found that from a time antecedent to the. 
` Decennial Settlement, Pargana -Dandra was held in two shares, 
namely, four annas and twelve annas, The four annas share 
belonged to one. Mahomed -Ali Chaudhuri. He was. imprisoned 
for life as a rebel, by an order of the Supreme Council dated 7th 
December, 1792,, and by a ‘subsequent order dated 8th. February, 
1793 ‘his estate was confiscated. The evidence shows that before 
this escheat, there were 45 taluks under the four annas zemindary, 
and Mahomed Ali fad a sij taluk, which after the escheat, was 
divided into 35 topas. When the Government took posses: 
sion.of the zemindary after the escheat, dowls were taken from the 
talukdars and: rents were specified therein without specification of 


thé area of the land comprised in each taluk. The tenures now in 


. dispute have been identified with those in existence at the time of 
the. ‘escheat, and there can accordingly be no doubt that~ these 
tenures must be deemed to have-been' held from the time of the 
Permanent Settlement within the pean of section 6 of the 
Bengal Tenancy Act. 

As ‘regards the second branch of the enquiry into the history of 
the disputed tenures, it may be stated at the outset that an endea- 
vour was made in the course of argument to establish that they 
wete independent taluks. This contention was based on the 
assumption that when.the semindari was confiscated by order of the 
Supreme ‘Council on the 8th February 1793 it was extinguished, 
and that the lands were thereafter ‘held by the Government as the 
Sovereign Power. This position has not been made out by rele- 


vant evidence.. The true effect of an order: for confiscation must. 


l depend .on its terms, as. happéned in the cases of Dundial v, Anund 
Kiskwur(1) ; Beer Pertaby.. Rajender Pertab (2) and Ramnandan y. 
Janki Koer (3). In the present case, the order for confiscation has 
not been produced, nor have. we on the record the order made in 
‘1869 whereby the estate was returned to one of the heirs of Maho- 
med Ali Chaudhuri and to the representatives of the other -heizs.. 
It is impossible, i in these circumstances, to assume that the original. 
zemindari was. extinguished in 1793 and a new zemindari was 
created in 1869. On the other hand there is some ‘indication that. 
for several years malikana was paid to the heirs of Mahomed Ali. 
Chaudhuri which is consistent, with the theory: that the .zemindari. 


continued to, exist, but was held khas and ‘managed by Government : 


$ 
1 


u) (1837) 1 M. I. A. 482. ` l 
(2). (1867) 2 M.I. A. 1; SW. R P.C. 154 
(3) (1902} L. R. 29 I. A. 178; I, L. R 29 Cale, 828, r a ys 


123 


. Civit. 


1922. 
ee) 
Nurul Huq 
v. 
Maharaja-Birendro 
Kishore, 


Mookerjee, Fe. 


124 °°: 


Civ: '. 


gga 
Deen 


Nubbl Hag 
9. 
ata -Birendra 


Kishore 
: a 
Mooberjee, Pr 
a pate 


THE CALCUTTA LAW JOURNAL, (Vor, XXXVIII.. 


through its own.. servants; We. bold accordingly .that the Courts..:; 

below. rightly declined to adopt - -the view. that the - tenare-holders: insh 
these cases were independent talukdars.. .. 1° | gt re TSN, 

- We have next to examine ~the “conditions T which -the~ 

tenures are held. No document has been produced to show. that: 
the rents were fixed in-perpetuity when the settlements were:-mader: 
with the talukdars after the’ zemindari had been confiscated. iu For, 
many years, there:was considerable difficulty in the management of: 
the éstate bythe revenue ‘authorities, and successive projects fors, 
settlement were tried and kept in abeyance. . ‘The real difficulty wasa: 
that, notwithstanding surveys and measurements, the area of the land} 
which each talukdar, was entitled to hold, as compared. withrthe 
land actually in his occupation, could not be determined with-any, 9, 


-approach to accuracy.. Two shares in the zemindari which abadi: 


been’ carved out of the twelve annas share, were sold for arrears obe 
revenue in 1835 and were purchased by the Government. - The, 
result was that whenever there wasa dispute as tothe land inthe: 
occupation of a talukdar, the question arose, whether it was com. 
prised'in the four, annas zemindari of Mahomed Ali ‘Chaudhuri;: 
held-khas by the Government after confiscation, or to one or other: 
of the two shares purchased by the Government at the revenue sale; . - 
orto the residuary share. In such a state of uncertainty, settlement: 
of rent in perpetuity was impracticable. In 1846, however, onthe, 
basis of measurement and re-measurement previously made, rent. 
was assessed at the rate of Rs. 3-15 as-6 p. per kani. There is:-no. 
indication that this was the rate adopted at the time of the Perma- 

ment Settlement ; indeed, there is no evidence to show that the- 
rent had been settled in 1793 ata fixed rate applied to an ascer- 
tained area. On the other hand, there is ample evidence that. the. 
rate of Rs. 3-15-as-6p. which. was made the basis of settlement ina 
1846, was:adopted as the fair and <equitable rate, different. revenue 

officers had’ proposed different rates, such as Rs. 5-8.as‘op, Rs.. 55 
Rs. 4-6 as-op., Rs. 4, Rs. 3-15 as-op: and Rs. 3-8as-op. On considers 
ation of the. productive character of the lands, the. rate was ulti< 

mately fixed at Rs. 3-15 as-Gp. This clearly militates against the 
theory: that the rate was fixed in:perpetuity, specially;when ‘we find- 
that the settlement was intended to be -operative for ‘a term.of 

thirty years only,” In such circumstances the principle of the deci« 
sion in. Bamapada Roy v.. Midnapore Zemindari. Co. (1). applies; 

namely, that where the original nature of the tenancy.. Bt 

not known, the fact that the rent has been ` “altered, once, nogatives 


x 


(1) (1912) 16 C. Le J. 339s | Ti TE 


pi 
A i- > 


4 


Vous XXXVII] S HIGH: COURT.- ©- o- 


thethypothesis that the rent had been fixed in.perpetuity. «This 
does tiot:confiict with the view taken in. Ramanuj Das v. Midaapur 


Zemindary Co. (1), where, as: pointed: out 'in Priya Nath Ghose.v, > 


Surendra. Nath Das (2), the nature of the tenancy was known and 


could not be altered by enhancement of rent by consent of parties on . 
The cases before us are, in fact, stronger, in so far as 


one. occasion. 
the landlord is ‘concerned, than the cases mentioned in the books. 
Here'the “history of the settlement of 1846 has been unravelled in 
detail :.it has been.-ascertained beyond. doubt that the rate then 
taken as the’ basis’ was adopted as the rate fair and equitable at that 
time, and there was no intention to fix.that rate in perpetuity. We 
hold'accordingly that the Special Judge was right in his conclusion 
that. the tenures are not held on the’ condition that the rate of rent 
wasiperpetually fixed at Rs. 3-15 as-6p. in 1846 and that fair and 
equitable ‘rent may accordingly be settled now, notwithstanding 
_ the? fact: that. the rate of. rent has -not been altered since that 

period. ` , 
“As regards the second point, namely, wnethee the Special Judge 
“ has settled fair and equitable rent:on the correct principles, we are of 
opinion that his decision cannot be supported. The- Specia! Judge 
has not considered all the elements specified in section 7 of the 
Bengal- Tenancy Act, and his judgment upon the question of the 
allowance to be made for improvements, in particular ignores réle- 
vant materials on the record. The matter requires close and care- 
ful-examination, as the. enhancement decrees are very substantial 
‘and ‘seriously affect the. position -of. the tenure holders. We are 
convinced that the problem of the nature of. the tenures engrossed 
the attention of the parties and of the Court, and that the question 
of the extent of the enhance nent clas Ban not been adegua- 
e investigated. 

z The-result is that the finding of .the Special - Judge that the dis- 
puted'tenures are not-held at fixed rates of rent is affirmed, but 
subject to this, the appeals are allowed, the decrees of the Special 


q rre 


Judge set aside, and the cases remitted to the Settlement: Cfficer for 


determination of the enhancement to be allowed in accordance 


| with the principles enunciated in section 7 of the Bengal Tenancy- 


Act.. The landlord as also the tenants will be at liberty to adduce 
ffesh: evidence upon all points-which may require. investigation in 
connection with te question of the SotToment of fair and S: 
rent. iia E na a ae = g 
= S Gala 16C. W.N. Jay. , l Mi , = i 

(2) (1922) 35 C. L., J. 440; 26 C. wW, N. 657. 
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As the victory has ‘been a divided one, the parties will béar their 
own: costs in all the Courts .up.to~ this stage. The costs in the pri- 
mary Court after remand will be in the discretion of.that Court. 


ATM o Appeal allowed in part : Case-remandea, 
lee T Ra re a, 
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Morlgage— Two ae pore eee suit for A NT spit forss. 
principal and further interest—~Bar—Cods of Civil F; cedure (Act, v of 
1998 ), 0, MI,’ R. 4; l 


TE 
A mortgage fot a term of two years executed i in 1904 agi for ' realisation 
of interest alone by the mortgages by suit. ‘The interest was in arrears after July, 
1905. The mortgagee instituted a suit in 1508 for the intereat then dus regerving” 
the right to sue for the principal and further interest The sait was ‘décreed. ty 


In 1914, he instituted the present suit forthe principal and ‘interest still due: 73". 
Held, that the suit was’ baited’ under order IU rule 2, of the Code of ‘Civil 3 
Procedure : Mahomed Hafis v. Muhammad Zakariya (1) followed. - 


Appeal from a decree of the Chief Court, Punjab, affirming a de.” 
cree of the District Judge of Delhi: eni? 


- r 
rk are 


‘The appellant brought the present suit for ga ak and interest. 
due on a mortgage executed i in his favour in 1904. He had previous, a 
ly sued in 1908 for interest then due on his mortgage and obtained 
adecres. The defence was that: the previous suit ‘ought to” be A 
deemed to have included the whole claim on the mortgage and. if“ 
it did not, the rest: of the claim was relinquished. Both the trial’ 
Judge and : the Chief Court held that the present suit was barred’ ° 
under :.order II. rule 2 of the, Code of Civil Procedure. Hence the ~ 
present appeal . ~>- : zaai 

(The facts and the chief divine in the mortgage deed are “aps it 
out fully in their Lordships’ judgment). - ah Tih 


T AN KA (2) 
(1) (1921) L. R 49 LA 93350. L, J. 130. a 55 ers 


+ 
- ~ 


+ 


obs. 
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De Gruyther K. C. and Dube for the Appellant. 
S "Wallach and Palat for the: Respondents. 


~ The.judgment of their Lordships was delivered by 


.. Lord Buckmaster :—The difficulty in this case is due to the 
provisions of rule 2 of order 2 of the Code of Civil Procedure, 
1908. This rule provides that every suit shall include the whole 
of the claim which the plaintiff is entitled to make in respect of‘ the 
cause ofaction. But the, plaintiff may relinquish any -portion of 
‘his claim in order to bring the suit within .the jurisdiction of any 


Court... The illustration given shows that a personal claim for the . 


mortgage money under a morgage and the enforcement of the secu- 
rity for the debt are to be regarded as one and the same cause of 
action. This provision is in marked distinction to the law of this 
country, where a mortgagee is at liberty to appoint a receiver under 
his deed to sue for the debt and to take proceedings for sale or fore- 
closure independently and at the same time. It is important, 
therefore, in considering the effect of the Code to bear in mind that 
its obvious intention is to establish a rule of law different from that 
accepted here. - iii ; 

` The appellant was a ‘mortgagee under a mortgage executed on 
the Toth January, 1904, by the three respondents. It was a morte 
gage to secure Rs 11,748 with interest at Rs. 8 per month, and pro- 
vided that the money was to be paid in two years. The. conditions. 
of the mortgage enabled the mortgagors to redeem within the two 


years if they: thought fit. It also contained an express promige-on - 


the part of the mortgagors to pay interest for the first year, and pro- 
vided that if the interest were not paid for the first year it should be 
competent to the mortgagee to cancel the fixed term and to realise. 
Clause 5 dealt with the conditions that would arise if the “interest. 
were paid for the first year and there was difficulty thereafter. It 
is one of the critical clauses in the present dispute, and it is in the 
following terms :— ; 


Hg, If we pay the interest on the expiry of the first year, we 
shall pay the interest on the mortgage money:after every three 
months after the expiry of the first year. If by’chaince we are un- 
able to pay the interest after:every three months, we shall: pay it after 
six months,- without any objection. If we do not payithe remaining 
interest after six months the mortgagee will be at liberty to cancel 
the.term of. two years and to realise with costs all the principal 
mortgage money with interest by means of a suit ‘from the.mortgaged 
property and our other moveable and immovable property and our 
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person. If the mortgagee of his own.accord’ wishes. to maintain thé 
term of mortgage, he will have a-right to realise only the ‘remaining 
interest by means of a suit from the said property and our person. 
We and our representatives shall have no objection and refusal.” ad 
The interest was paid up-to the 4th July, rgos, but ho’ furthér 
payment being made in respect of interest, on the ryth Novembér, 
1908, the mortgagee sued the mortgagors, and the first question that 
‘is what was the effect of that suit ? Ee Se 
The plaint set ‘out the mortgage’; set out payment of the interest 
up-to the 4th. July, t905, and certain further payments on accotint 
of principal. ‘It then stated that the plaintiff only sued for the re- 
maining interest, and that a suit for the recovery of: the principal 
and of the future interest would be brought later on; and it asked 


| for a decree in: the following terms :— - ' ANA 


“A decree for Rs, 2,390-8-o interest at’ the above tate: from 


~ Asarh Sudi 2, Sambat 1962, to Mangsar Badi 8, Sambat 1965, Cor 


responding o the 16th November, 1908,.with costs‘in favóur of the 
plaintiff against the defendants, recoverable from the ‘mortgaged 
property and the other property and persons of the defendants.” ; 
The only question that appears to have been tried was what ‘was 
the correct amount of” interest ; and a decree passed by the Subor- 
dinate Judge on the a7th January,’ T909, was a decree for Rs. 2, 426 
13as.; which it was stated should be charged on the mortgaged ` pro- 
perty, The mortgagee . then attempted to get the ‘equity of rédemp- 
tion sold, and in ‘this he succeeded before the “Subordinate: Judge, 
but failed on appeal. ‘He thereupon‘on the toth November, ‘¥gr4, - 


instituted the proceedings out of- which-this appeal has’ arisen,'ask- 
- ing the full mortgagee’s relief in respect of the morgaged property. 
“The District Judge held- that rule 2 of rrder2 barred the: ‘case 


and dismissed the suit ; this decree was supported’ in the Chief’ 


‘Court of the Punjab ; and ony this judgment the aad app 


has been-brought. - Ei po eet 

. That rule a of order 2 of the Code of Civil Pfodedure is the rev 
lative’section of. the Code applicable to the dispute is not. in:¢on- 
test” The whole question is what does it mean ? It does not appear : 
to their Lordships that.if the mortgage had’ provided,’ as, mortgages - 
always do in this.country; for an independent obligation to pay thes 
principal and the interest, that ‘in a suit brought to obtain a perso-» 
nal judgment in respect of the interest alone the rule would shave: : 
prevented a subsequent claim for -payment of the principal In. 


‘such a case.the cause of action would have been distinct. The matter. 


is, however, different if the “non-payment of the interest causes 
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the :principal ‘money to become due, as in. that case the` cause, of 

. action—the non-payment of the interest—gives rise to two forms of 
„Jelief which the- Code ' provides shall not be split- This is illustra- 
ted by.the present suit The interest was paid during the first year, 
zand the interest in arrear. was that under clause 5. If; therefore, the 
-plaint originally brought came to be properly interpreted as claim- 
jing only a personal relief in respect of the unpaid interest, the 


appellant’s case would be on surer ground ; bit.although: their Lord-: 


ships are. anxious that claims for a just debt should not be defeated 
sby:the: intricacies of legal procedure, yet they are unable to hold 
bat. the plaint that was originally issued by the appellant can pro- 

„perly, bear that interpretation. The claim'is for a decree for the in- 
; ptetest “recoverable from the mortgaged` property,” and the other, 


property and persons of the defendants. The words are not dissj- | 


milar from the, words of clause 5 of the mortgage deed, which clearly 
„Points to the interest being payable (that is: by sale) out of the 
„mortgaged property. Their Lordships are unable to give any other 
;Anterpretation of the phrase “recoverable from the mortgaged -pro- 

perty... .” in the appellant’s plaint than a claim for realisation, 
sand the fact .that-tha dacree he obtained: was’ ‘not a decree for sale 
-but-in the nature of a personal judgment, does not alter its effect} 
„for rule 2 of order 2 provides that every suit- shall: include ‘the 
~whole.of the, claim. The suit so brought ;by ‘the plaintiff-did. not 

„include ‘it, and this consequently barred the institution of a;further 


‘ait, in respect thereof., Indeed, when once it be accepted that, the - 


‘ original plaint . did gak; by its prayer, for realisation, this case be- 
- comes. indistinguishable from. -the case of Muhammad, Hafis, v. 
Muhammad Zakariya (1), where a similar question arose and was 
: determined by this Board. =~ gi r 
‘gu: There were, no doubt, good grounds of, policy. that caused, the 
;introduction into the Code of -Civil Procedure of the: provisions 
which, in the result of this case, will involve the appellant-in some. 
' «pecuniary. loss, and it is the duty of the Courts to interpret and carry, 
-into,effect those rules uninfluenced by, the consideration of the indi- 
< :yidual ;loss that may be occasioned by disobedience of the, provisions. 
oot «Their Lordships think, that this case was. rightly ‘decided.;, that, 
-athe appeal shouldbe dismissed with costs, and they. will jim 
< -advise: His Majesty. accordingly. LA 
"un Barrow, Rogers & Nevill: Solicitors for Appellant. i 
a Za. Wilson & Co.: . Solicitors for Respondents. 
TE NG IANG, C’ e oi Apea dismissed, 
me, 77 Ma) (agar) L. R. 49 L-A. 9 l 
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Arbitration-- Award-— Error of. law abparent on the face of a 1 —Furladicton 
—Reference. clause. . , i Ae a 
„An arbitrator is constipated the. sis sail | final Judge, of all qyestions, of law, 
and {act referred to him and the only exceptions are cases where there i 15 corrups 
tion, fraud oran error of law apparent on ‘the face of the award. In the latter 
case, the award must have been based upon some erroneous’ legal proposition’: 
Hodgkinson v. Fernie (1); British Westinghouse Company v Underground 
Electric Railways Company (a) followed ' Landauer v, Asser (3) referred to... “sof 


"The question whether the arbitrator acts within his ‘Jurisdiction or-not,. depends 
solely upon the clause‘of reference and is.to be decided ‘by the Court : Sanderson 
v, Armour (4) followed. 

'. Consolidated appeals fam two deces of the ‘Bombay High 
Court, one reversing and the other affirming two orders of the samé 
Court in.its Original Jurisdiction. cae 


“The appellants in the first of these appeals entered into two con:; 
tracts to sell certain bales of cotton to the respondents. - The 
‘ contracts were made subject to the rules and regulations of the 
Bombay Cotton Trade Association, Limited. The. bales, were 
delivered but the respondents objected that the quality of ‘the cot- 
ton was not up to contract. There was an arbitration ‘and- an 
award as to quality. The respondents then rejected the ‘cotton’ 
and the appellants clrimed damiges. The dispute was referfed “ty 
arbitration under section 13 of the regulations. The award was iú’ 
favour of the appellants, The ‘respondents presented petitions “to! 
set aside the award on two grounds : (I) that there was no ‘ques- 
tion referable to the arbitrators under section 'r3, (II) that there was 
an error of law on the face of the award. The trial Judge dismis- 
sed the petitions, On appeal, the High Court reversed the order of 
the trial Judge’ ‘in one petition on the ground that there: was an-error 
of law and affirmed the order on ne other penuos Hence the two 
consolidated àppeäls. a, 4 NE 1 


- ae is as Sea eat SLT 

GUA Ca B N. 3. 18g. (a) (1912) A. C. 574. 
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The material sections of the rules and. regulations and’ the aivard PoC, 


are fully set out in their Lordships’ judgment. ` ..- 1925 


Upjohn K. C. and Wallach for the Appellants: The reference Champsay- oy Bhara 4 
to arbitration was properly: made under section 13 of, the rules. and Compan 
regulations. The arbitrators had jurisdiction under the terms of refer- Jivraj Balloo Spia- 
ence. There is no error of law on the face of the award. The award ja na 
was, ‘not based upon the letters which were only mentioned in the ee 
narrative of facts, Rejection of the cotton ‘does not end the contracts. Na 
The High Court was wrong in interfering with the” award,” The 
erior of law must involve an erroneous legal proposition on which 
the award is based, Nothing of the-kind appears'in ‘the present case. 

Reference was made to Hodghinson v. Fernie (1) and British West- 


ngko, Company v. Undergound Railways Company (2). 


Lowndes K, GC. Raikes: “and Claughton Scott for the. Respon- 
dents: The respondents rightly refused the cotton as not being up 
to‘the contract. On the rejection, the contract was at an end. There 
was then nothing left for submission to" arbitration. The contracts 
are yoid as they are wagering contracts and’ the submission is’ void 
under Bombay Act III of 1865. The arbitrators had | no jurisdiction. : 
Further there was an error appearing on the face of the award. “The 
arbitrators misinterpreted article 52 ‘of the regulations of the Bom- 
bay’ ‘Cotton .Trade Association which dealt with what is to happen 
when arbitrators make certain findings as to quality : “Landauer Y. 
Asser (3) was refetred to. | 


“The judgment of their Lordships | was’ delivered by 


„ Lord Dunedin :—In these consolidated appeals it will be con- Marck, 6. 
venient to consider the first case by itself. The appellants as sel- i 
lers entered into two -contracts with the respondents as buyers of 
certain bales of cotton. The contracts were made subject to the 
rules and. regulations of the Bombay Cotton Trade Association, 
Limited. Rule 12 of the said Association provides :—— < 


= All questions or disputes as to quality between buyer and seller 
‘shall be referred tothe arbitration of two disinterested persons, one 
to be chosen by each disputant, such - arbitrators having. the power 
to call-in-a third arbitrator, The award, made by auch arbitrators or 
any two of-them shall be final and binding subject only to the right 
of appeal to the Appeal Commitee, All arbitrations held under this 
rule must be held i in 1 accordance wiki rule 5 and ony shareholders 


RN 


” 
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and-(or): directors shall be, eligible to act on arbitrations held, in. 
the rooms of the Association. Associate members,. however,’ -shall,: 
be eligible to act as arbitrators when the arbitration- is held -in the- 
seller's jetha and (or) godown as provided under rule 3? ct ta ey 

Rule 13 Provides : im, . Spe hee 
_ “Al questions in dispute (other than that of quality): arising out. 
of, or in relation to, contracts made subject to the rules, „and: 
regulatations of -The Bombay Cotton Trade Association, Limited,- 
provided.one of-the parties to the contract is a member or „associate . 
member of the Association, shall be referred to the arbitration,of two., 
disinterested persons being shareholders or directors of the Associa<; 
tion, one to bs chosen by each disputant.; such arbitrators having. 
the power to -call ina third arbitrator who must also, be a shares 
holder or director of the Association. EOR 

„ “i The award made by such arbitrators or any two of them. shall. 
be final and binding on both parties, subject only to the- -right | of 
appeal to the Board within 15 Ta of the date of the ‘arbitrators’: a 
award on payment of Rs. 100.’ po aq 

The .cotton was delivered but objected to by the PER ER : 
as. being not up to contract. Upon this an arbitration .was. 
entered into between the parties, and the arbitrators under section? 
1g made an award as to quality. Thereupon, the respondents; 
rejected the cotton. The appellants retorted by claiming damages.-, 
This dispute was referred to arbitrators under section 13. nes 
issued their award as ‘follows :— 

“ To all to whom ‘these presents- shall come, we, Bisikan, 
Thakoredas of Bombay, Hindu Inhabitant, and: Vincent Alpe Gran- 
thani also of Bombay, European Inhabitant, send greeting... Where- | 
‘as by a contract ‘dated 17th day of August, 1918, Messrs. Champ“: 
sey Bhara and Company had agreed to sell to the Jivraj Balloo 
Spinning and: Weaving Company, Limited, roo -bales of. Mundra 
M. G. Fully Good Staple cotton-on the. terms .and conditions men- 
tioned in the contract. And whereas by another contract:.dated}: 
4th ‘day of September, 1918, the said. Messrs. -Champsey Bhara-and),. 
‘Company. had also agreed to-sell to the said Jivraj Balloo Spinning’: 
‘and. Weaving Company, Limited, roo bales of New M. G. Mundra; 
.Cottan Fully Good Staple on the terms and conditions therein con‘? 
tained. - And whereas both the said contracts were made subject. 
the rulés:and regulations of the;Bombay Cotton - Trade Association,:; i} 
Limited. And whereas the goods tendered under the said-con-; ni? 
tracts by thé said Messrs. Champsey Bhara and: Company were); 
rejected by the Jivraj Balloo Spinning and Weaving . isani 
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Limited, on ‘the grounds contained in their’ lettérs dated sth: 


November, 1918, and rith November, 1918, respectively. And 
whereas the said Messrs. Champsey Bhara and Company claimed 
from the said Jivraj Balloo Spinning and Weaving Company, Limit- 
ed, the sum of Rs. 25,000 (rupees twenty-five thousand) in respect of 
the-aforesaid contracts. And whereas the caid Jivraj Balloo Spin- 


ning and: Weaving Company, Limited, denied liability in respect of. 


the said sum‘ or’ any part thereof. And whereas the said disputes 
were referred to the arbitration of us, Purshotamdas -Thakoredas 
and’Vincent Alpe Grantham, who were appointed Arbitrators by 
the Deputy Chairman ‘of the -Bombay ‘Cotton Trade Association, 
Limited. And whereas on the rath day of December the time for 
making our Award was extended by the Deputy Chairman to the 
a7th day of December, 1918. Now know ye that we, the said Pur- 
shotamdas Thakoredas and Vincent Alpe Grantham, having taken 
upon-ourself the burden ofthe said reference, and having done all 
acts necessary to enable us to makea valid award, hereby make 
our award as follows, that is to say :—We award and direct that the 
said Jivraj Balloo Spinning and Weaving Company, Limited, do 
pay to the said Messrs. Champsey Bhara and Company the sum of 
Rs. 25,000-(rupees twenty-five thousand),‘and wedo further award 
and direct that the said. Jivraj Balloo Spinning and Weaving Com- 
pany, ‘Limited, do pay the costs of this our Award, which we assess 
at the sum of Rs. 55 (rupees fifty-five). 


“ In witness whereof we have hereunto set our respective hands 
this agrd day of December, 1918. 


Z u Signéd and Published this 23rd] (Signed) 


day of December, 1918, by us, Pur-| Porsmorampas THAKORE ~ 
shotamdas Thakoredas and Vincent{ Das. 
Alpe, Grantham in the presence of V. A. GRANTHAM, 


a; _ (Signed) J. A. GRANT.” 
> v An appeal was made to the Appeal Committee, who confirmed 


the award. The respondents then presented a petition to the Court ` 


asking that the award should be set aside. They alleged two grounds 


(I) that there was no question referable to the arbitrators under sec- 


tid 13 ;, (II) that there was an error of law on the face of the, award, 
Thé-case dépended before Pratt J., who dismissed the petition, 


Appeal was taken to the Appellate Division of the High Court, and < 


they reversed the judgment holding that there was an error in law on 
tha-face of the award. The way that the learned Judges arrived at 
that €onclusion-was this: -They said that the recital that the ‘res- 
pondénts-had rejected the cotton'on the grounds mentioned in the 
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letters of the rth and 25th November, -19i8, reipacivsly;allowers 
them to look at the letters |The letter of the. with November-is agg. 


follows: — > ~ os ts eo we ye A 
‘To Messrs, Guay Bhara and Company: s noat Seek 
A Sa 


we Den Sirs, aan 
j l “Re; i D/Order No. 27 dated 6. 11. 18 for 


fe K 


| “too bales N. M, G. Mundra. ar 


n oe Please note’ that at the survey held this day on the above: lot 
tendered by -you against contract No. 56, dated 4. 19. 8. (?) as tha 
Arbitrators-haye in their award allowed , Rs. 1034 off, we ‘hereby 


reject the said lot and refuse to take delivery thereof. 
“NAT ROS 


“ THE Jivray BALLOO SPINNING AND Weavinc COMPANY, Lrp.” NA 
The letter of the 25th November isin identical terms referring’ 

to the other contract. The learned Judges then held that if clause, 
52 of the- Regulations i is looked at—it being the clause which deals, 

with what is to happen when arbitrators, as to quality, makes certain, 

findings—it becomes apparent ‘that the arbitrators here could: only, 

have arrived at their judgment if they entirely misinterpreted , article, 
52. They based: their opinion upon the case of Landauer. Ves 


Asser (1). ee Tone 
The law on the subject has never been more clearly stated than, 
by Williams J. in the case of Hodgkinson v, Fernie (2). - “Ay 


“The law has for many years’ been settled, and remains ‘80. at, 
this ‘day, that, where a cause or matters in difference are referred to, 
an arbitrator, whether a lawyer ora layman, he is constituted the; 
sole and final judge, of all questions both of law and, fact ... mies The l} 
only: exceptions to that-rule, are, cases where the award is the result 
of corruption or fraud, and one other, which though it is to be re- 
gretted, i is now, I think, “firmly established, viż., where the quéstion 
of law necessarily arises on the face of the award; or „upon, some. 
paper. accompanying and forming part of the award. Though the 
propriety -of this latter may very well be doubted, I think it may. ba, 
considered as established.” i 

This view has been adhéred to in many subsequent’ cases, andi in : 
particular in thé House of Lords in British Westinghouse Company” 
v. Underground Electric Railways Company (3). me hee 

- The question- to be decided is: Does the error in law, appear OR. 
the face of the award ? In the British h Westinghouse case (3) it cleanly, 
s -<(a) (1998) 2 kK. Be 184: , > ` (2) (1857) 3 C. Ba N, S, 189.. 


+, 9 


i 3) (1912) “A, GC. 073. s : vo 2 | ' te re 


we de ka ' 4 ~t s t 
A 4 
Lj 
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did.” The arbitrator had stated a special case and got an opinion of 


theDivisional Court ; in making his award he stated that opinion. 
and founded his award upon'it.. The opinion’ as given was hêld' to 
be erroneous, and so there was an error in law on the face of the- 
award. “ In Landauer v.. Asser. (1) the state of affairs. was different.’ 
The question was as to liability and interest on a policy of insurance” 


effected by sellers for and on account of buyers, ahd the arbitrator 
framed his award thus :— 


" I decide that as the parties to the contract dated the 3rd Nov-’ 
enber, 1903, were: by the terms thereof principals ` thereto, their 
interest and liability in insurance is defined ‘to be the value of the. 
invoice plus 5 per cent, and that the buyers are therefore entitled to 
and only to the said amount, the balance one way or the other being 
due from or to the sellers,” = >` 5 


a The Court of Appeal held that this entitled them to look at the 
cdiitiact and to come to the conclusion that the decision was erro- 
noous inlaw. The case of Zandauer v. Asser (1) is not binding ` on 
their Lordships, and it was contended that it was wrongly decided, 
bút i in their Lordships’ opinion it it is not necessary to consider that, 
moiit, for the | present case differs from Landauer’s case (1) in an essen.. 
tial particular, In that case the legal proposition was stated in terms 
on which the award proceeded. In the present case, no legal pro- 
position at all is stated as a ground of the award, The reference to 
the letters is only in the narrative, and even when the letters are: 
looked at they only contain the view of one party. To make this 
case eguiparate with that of Landauer (1) the award would have’ to 
rün somewhat thus :—" In respect of the ground of rejection com 
tained i in the letters of the rrth and 2sth November, and in respect 
of clause 52 of the articles, I decide that, etc.” 


~ Now the regret expressed by Williams J. in Hodgkinson v. fer 
nic ( : (2) has been repeated by more than one learned Judge, and: 
it ig certainly not to be desired that the exception should be in any. 
way, éxteided. An error in law on the face of ‘the award means, in 
their’ Lordships’ view, that you can find in the award or a document; 
actually incorporated thereto, as for instance, a note appended by 
the arbitrator stating the reasons for‘his judgment, some legal pro- 
position’ which is the basis of the award and which you can-then 
aay is erroneous. It does not mean that if in a narrative A refer. 
ence is “made toa contention: of one party that opens the door to 
sdeitig first what that contention is, and then going to the contract 


; ay cash: 3 K.B. 184e (2) (1857) 3 C. B., NS, ido. 
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on which the parties’ rights depend to see if that contention is 
sound. Here itis impossible to say, from what is shown. ‘on | the 
face'of the award, what mistake the arbitrators made. “The -only 
way that the learned Judges have arrived at finding what the mistake, 
was is by saying: “ inasmuch as the arbitrators awarded so-and-so, 

and inasmuch as the letter shows that the buyer rejected the cotton, 

‘the arbitrator’ can ooy have arrived at that. result by. totally, mis- 
interpreting.clause 52.” But they were entitled to give their, own 

interpretation to’ clause 52 or any other article, and the award will 

stand unless, on the face ofi it, they haye tied themselves down to 

some special legal proposition which then, when examined, appears 

to be unsound. Upon this point, therefore, their Lordships think 

that the judgment. of Pratt J. was right and the conclusion of the 

learned Judges of the Court of Appeal erroneous, 

The counsel for the respondents then argued ‘the other point, 
which the learned Judges of the Court'of Appeal found it unneces- 
sary to decide, and which the Trial Judge decided against them. 
He said that” upon a proper constriction of the contract the moment 
his ‘client rejected the'cotton in virtue of the decision by the’ arbi- 
trators as to ‘quality, he was entitled to do so, and the contract was) 
repudiated or came to an end; that then the arbitration aliae 
could no longer be appealed to, andhe said that inasmuch as this 
was- -a plea to jurisdiction the Court o ight to decide it. - 

' Their Lordships think that this argument 1s based upon a con- 
fusion of thought. : The question of whether an arbitrator acts with- 
in his jurisdiction is, of course, for the Court to decide, but whether 
the arbitrator acts within his jurisdiction or‘not depends solely upon’ 
the clause of reference. It is, therefore, for- the Court to decide in 
this.case whether the dispute which: has -arisan is a dispute: covered 
by clause r3 of the articles. It clearly is so, because it: is. undoubt- 
edly a dispute arising out of or in relation to a contract made Subjact 
to the rules and. regulations of the Cotton Trade Association. 
Now that clause refers to the arbitrator the whole question whether 
it depends on law or on fact, with the exception only of dispute as 
to quality. It is, therefore, for the arbitrator and not for the Court . 
to decide what.is.the effect of a rejection based on. an award asto 

. quality. .In: truth this point as:decided in terms by .the regent case 
of Sanderson y. Armour (1). It was a ‘Scotch case, but in no way” 
cependes upon any peculiarity of the law of Scotland. oa ee 

, The decision of the: first appeal in this sense disposes‘of. ‘the: 
second appeal without further: argument,‘as.it is obvious that in ‘that. 

(1) (1932) S. C. H. L, 117. | oe ee NING 
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“case even the reference in the-narrative to the - grounds of-defence 
Tin the letters is absent, and there is nothing -but the bare statement 
“that a certain sum was awarded. It follows that in the first appeal 
“the appeal must be allowed and the judgment of the Trial Judge 
‘restored ; the ‘appellants must have their costs here and in the Courts 

g below. The second appeal must be dismissed and the respondents 
"Will have their costs 

Their Lordships will humbly advise His Majesty scents 

_ Z. L. Wilson & Co. : Solicitors for the Appellants, 

Hughes & Sons. : Solicitors for the Respondents. 


Ke V. Le Ne Appeal allowed and connected appeal dismissed, 
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Before Mr, Justice Rampini, and Mr. Justicé Woodroffe. : 


rag |O BEHARI LAL SEAL AND OTHERS 
v. peta a 


MAHARAJADHIRAJ BIJOY CHAND MAHATAP 
BAHADUR.* 


x 
kadi 
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Putni sale, setting aside of— Withdrawal of part of sale proceeds by creditors 
‘a, of defaulting putnidar—Creditors, liability of. 


A putni taluk was sold under Regulation VIII of 1819 for arrears of “gkah 
‘Defendants Nos, 1 to 9 who were the creditors of the defaulting putnidars, took 
out a portion of the surplus sale proceeds at a time when a suit involving the 
validity of the sale was pending. The salo was ‘ultimately sot aside and the 
_romindar was obliged to refund to the purchaser the whole amount of the pur- 
chase money. He (the zemindar) then sued to recover the amount which ‘the 
‘defendants Nos. 1 to 9 took out of Court: 


k ‘Held, that the plaintiff (zemindar) had a cause of action against the defendants 
Nos. 1 to'g, as they took out the money subject to the result of the suit; and 

‘when the sale was set aside, there was an implied obligation on their part to 
rotura the money to the Court: Roop Channessa Bibi v. Bijoyehand Makatap (1) 
explained. That the zemindar was entitled to interest on the amount, as the 
defendants Nos. 1 tog had the use of.the money. 


‘ Appeal from Original Decree No. 230, against the decree of Babu Katidhan 
Chatterjee, Subordinate Judge of Hughli, dated the z4th April, 1903. | ae 
(1) (1905) 3 C. Le J. 288, aor 
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‘Appeal by Defendants Nos a tog Kh 

Suit for recovery 'of money. o l | 

The material facts appear from the judgment of Rampini J, a os 

` Babus Jyoti Prasad Sarbadhikari and Narendra Chunder Bose, 
for the Appellants. . E Tafi 

Babus Basant Coomar Bose, Begin Behari Chose and Shore 

Charan Mitra for the Respondent. . ; mk 


The judgments: of the Court were as follows : : i ms 


Rampini J. —The facts of this case are as follows. The pala. 
tiff who is the zemindar, sued fof the rent of a putni, and, uńder s 
Regulation VHE. of 1819, the putni was sold for the arrears-of , 
rent. It was purchased by one Peary Mohan Roy for Rs. 15,000-0n 
the 18th May, 1900. The surplus sale proceeds were., 
Rs 13,614-11 annas. Out of this amount the defendants Nos, r to. 
g withdrew from Court a sum of Rs. 4,46 jeg annas. These defen-. 
dants wére the creditors of the defaulting putnidars Meanwhile 
the defaulting puinidars brought a suit for the setting aside of the 1 
sale: ‘and the sale was set aside on the r4th August, 1900. The. 
zemindar was then obliged to refund to the purchaser Rs, 15,000 ; ;- 
and he now sues to`reċover the amount which the defendants Nos. aq, 
to 9 took out of Court. - s 

The lower Court has given the plaintiff a decree. NAN. 

The defendants Nos. 1 to 9 appeal to us; and on their behalf” 
it is contended that the plaintiff had. no cause of action ah 


t 


them: NG aaa ) 2 : ~ AN 
I am, however, of opinion that the plaintiff had a cause of ac-. 
tion against thé defendants Nos. 1 to g. They took out a portion 
of the surplus sale:proceeds ata time when there was a suit pend-! 
ing, in which the question of the validity of the sale was involved, | 
They therefore took out the ‘money, subject to the result of that 
suit ; and when the sale was set ‘aside, there was an implied obliga- 
tion on their part to return the. money to -the Court. They did 
not 'do so ;'and: consequently the zemindar had to repay to the 
Auction-purchaser Rs: 15,000, the whole of which he would not 
have been obliged:to pay, if the defendants Nos. 1 to'g had fulfill- 
ed the ‘implied Obligation which was- upon them‘ to return ’ ‘the 5 
surplus sale-přoćeeds to the ‘Court. a on 


4 See gia SE 


in these circumstances I do not think it can bs wma that the F 
plaintif bas mo use o ‘of action os the defendants Noa. J 


baa 


Eira sy ah 
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The learned pleader for the appellants calls-attention to the : eile! 
case of Koop Channessa Bibi- v. Bejoychand Makatap (x) which, 1906," 
like the case before us relates toa putni sale, and in which it has | Behari. , 


been held that the defaulter whose creditor has withdrawn the a eer 
money is not liable to pay. The Judges in that case do not say Bijoy Chand M 
that the creditors are not bound to pay. On the contrary, they, ta? Sanadur, 
have clearly implied that there may be a liability on the part of Rampini, 7. 
the creditor to pay the money. The learned Chief Justice in his- 
judgment says : ““ On this principle I do not see how the present 
plaintiff can successfully maintain the present suit as against the’ 
defendant No. 4, whatever the liability of the defendant No. 7 may 
be.” "Now, the defendant No. 1 in that suit corresponds to the” 
defendants Nos. 1 to 9 in the present’ suit. 
-- Then, it has been contended that the ‘defendants Nos. r to 9 are | 

not liablé to pay interest. But the Subordinate Judge has pointed 
out that they had the use of the money and are therefore bound on . 
that account to pay interest. 4 ; 

“it is next contended that this is a hard , case for the defendants, 
because it is alleged that their application for execution may now 
bé barred by limitation. But if this be so and the defendants repre- 
sent the facts tó the executing Court, that Court “will, no doubt 
take them into consideration. 

I would therefore dismiss this appeal with costs and would E 

allow two separate sets of costs. i 


| Woodroffe J.—I agree. : z 
Aw Te M. ` Appeal dismissed. 


` (1) (1905) 3 C. L. J. 288. ` =. 3 
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Before Mr. Justice Chaudhuri. 5 
PUNDIT.RAGHU NANDAN LAL SARMA.. Asie 
v, dakan 
; | MADAN MOHAN DASS.* na E 1915: 
Brobkerage—Agreement to lease-—-Note PUKOTINE plaintiff -to wegotiate—Dem February, 5. 
fault on the part of defendant. e 


A certain note was passed by the defendant to the plaintiff in following terms ; ` 
“Babi Raghu Nandan Lal Sarma—l admit. that I have ‘agreed to grant (an) 


+ Original Civil Sui No. 654 of 1914- 


140: 


February, 5. 


_ considered to be, waste paper” :: 
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agroęment (lease)'in; respect of my landsc. through- yon for.99 years on: thè coùdi- -a2 
tion that cash Salami Rs. 12000 and monthly rent Rs. 210, besides the entire? 
Municipal tax will have, te to be paid by the (person taking the lands, and brokerage”. 

(I) shall pay. I ‘shall pay. Rs. 2530 in all, and nothing else after registration, aod a 
on 1 receipt of the Rmotint of Salami. This letter is only for 8 days, that is, jani : 
date "29th December, 1913 to date sth January, 1914; after `s ‘which it will be con- > 
sidered to be waste paper. me RE 


The platnttt | brought ‘A to the: ‘defendant within the time specified in thë. note; ; ai 
the terms wére discussed and accepted by them and A agreed to take. the lease’. x 
and paid Rs.'151.28 earnest money in part payment of the Salami. - The lease’. an 4 
was not executed owing to the ; inability on the part of the defendant, rif 
to mate out a, title to the property; The plaintiff © chine Rs. 2530 as his; ist 


n 
brokerage : s ar ; in aa Nga NAN 
dé o ; f ra r ; i : eta SF : t 


Held, that as the note was In the nature of an authority to negotiate contain. 25 
ing a term that his brokerage was to be . nett Rs. 2530, and contained a promise fe 


ie 


_ on tlie part of the defendant to pay that amount ona future date if he succeeded. 


in getting a lesses to ngres to the terms ‘of the lease and that as the lease could “` 
not be put through owing to the defendant falling to make out a tiile; the plaid: ya 


tlif was entitled to Rs. 2530 as brokerage. ; + v4 2T 
‘Sult for cémmission for negotiating a lease. ae a 
Messrs. Sirkar, R. C. Bose and S. M. Bose for the Plaintiff,” i | 2 

; Masses. Langford James and B. K. Ghose for the Defendant. v ee 
The following judgment was delivered by -° f Ne “Sukie 


Chaudhuri J:—This' is a' brokers suit for ‘commission’ for? 
negotiating a lease. He claims to be entitled to the sum of“! 
Rs. 2530 as the amount agreed upon between” himself and the” 
defendant according to a note signed by the defendant, whlch. also’ 
contained an endorsement by the defendant's attorney acting on` : 
his behalf. The note is in these terms: “ Babu Raghunandan k 
Lal Sarma——I admit that I have agreed to grant (an) ‘ agreement’ | 
(lease) in respect of my lands Nos: 156 & 157 Machua Bazar 
Street and 17 Munshi Sadaruddin Lane through you for 99 years = : 
the condition that cash, Salami Rs. 12,000 twelve thousand wit i 
monthly rent Rs. 210 two hundred’ dnd ten, besides the entire + 
Municipal tax will have to be paid by the person taking’ ‘the lands, j = 
and brokerage (1) shall pay,” I shall pay Rs. 2530: in all, and” a 
nothing else- after registration and on receipt of the amount of-2" 
Salami, ‘This letter is: only for .8 days, that is; from ‘date 29th” ae 
December, 1913 to date sth ° January, 19143 after which’ it willbe = 


ne 


waah 


- The plaintiff alleges “that he brought Samarmull Parek tothe! 
defendant within the time specified, that the .terms were diseased to 
and accepted ye them and that Samarmull Parek agreed - to’ take 


> 
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the-léase and paid Rs. 151 as earnest money ‘in’ part payment of the 
Salatni: ‘The plaintiff claims to be''entitlėd to-the sum ‘of! 


Rs.-2330. as he had completed his work as broker within the timè 
limited i in the note. The plaintiff further alleges that the lease has 
not: in fact been executed owing to the inability on the part of the 
defendant to make outa title to the said premises. . The last 
allegation has not been denied in the written statement; and the- 


whole question before me has been practically purely one`of cons- 
truction of the note. : The note is dated the-zgth December, and the - 


time duriug which it was to remain operative was ‘limited to the sth: 
Januaty, 1614. To my mind the period of 8'ddys clearly reférs to’ 
the time during Which the plaintiff was ‘authorised to negotiate dn’ 
the terms mentioned in the note, It can hardly méan that the neg6- 
tiation, acceptance, execution’ of the leasé, registration and pay- 
ment of Salami were all to take place within that time. - This is also’ 


made. clear from the endorsement of ‘the attorney on the letter. . 
_ There is no conterition that the plaintiff failed to do ‘his -part of the 


work, or that there was any . default on his part or on- the part of 
the intending lessee. The plaintiff contends that the words “bro- 
kerage I shall pay Rs. 2530 in all, and nothing else after registration 
and on ‘receipt of- the ‘amount of Salami” mean that the’ pay- 
ment was to be. postponed till the registration and - payment of 
the Salami that the note does not mean that he was, to, be 


paid..only inthe event of the Salami being paid and registration . 
being effected. The defendant was careful enough to pro- — 


vide that the letter was to be treated as waste paper after. 
the.5th January, but he does not say that unless the Salami 
is paid or the document registered. the plaintif | will, have. 
no claim to the brokerage. It seems to me that if it was the defen- 
dant’s intention that he was not liable to pay Rs. 2530 unless there 
was a registered lease, and unless he. received the Salami, he would 
have, said.so. The plaintiff relies upon the case of Fisher v. 
Drewett (1), ‘where Bramwell L J. says that the current of-modern 


opinion i is to the effect that those who bargain to-receive commis-> 


sion for introduction have a right to their commission as, soon .as 


they ‘have completed their portion of the .bargain irrespectiye-of : 
what may take place subsequently between the parties introduced: . 
The.question in that case was as regards the. construction of the ` 


words “fon any money received” in the commission note (which ?) in 
that suit’meant “terms accepted.” The defendant relies upon,the.case 


of Alder Ve Boyle (2) where the learned Chief Justice held that the. 


Eo POR ae igs 


(3): (1878) 48 L.J. Ex, ga. (2) (1847) 16 Lej. ron P. 232. oe 
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money in that case was to be paid. only on the -happening of a cers? 
tain event, and- that event not having happened the plaintiff was ™ 
not-entitled to relief. The case of Zott v. Outhwaite (1), turned:. 
upon the construction of the word ‘‘ completion” ia the agreement `` 
in that suit. The case of Chapman v. Winson (2), and the case of 
Henry v. Gregory (3), do not afford any help. It seems to me that’! 
the plaintiffs contention is correct and that he is entitled to the 
amount claimed in -this suit, He has done his part of the work. 
The letter was in the. nature of an authority to negotiate contain- | 
ing a certain term that his brokerage was to be nett Rs. - 2530, - It 
contained a promise on the, part of the defendant. to pay that, 
amount on 2 future date if he succeeded in getting a lessee to agree, 
to the terms of the lease. The -lease here could not be put. 
through as the defendant had failed to make out a title to the pres; 
migés. I decree the suit for the plaintiff with costs on Scale No; 
11. Interest on decree at 6 per cent. NG 


E kain Nath Mitter: Solicitor for the Plaintif §--. `° ; o 
"N. C. Bose: Solicitor for the Defendant. Pett 

A. T, M, A aas na Suit decreed, ` 
- (1) sox- toT. L. R. 76. >. (2) (1604) ot L. T. 17. 4 


~ (3) (1905)-32 T. L. R. 53. 


¢ 
i 


APPELLATE CIVIL- 
i Before Mr. Justice Walmsley, and Mr. Justice B. B. Ghose, 


JOGNESWAR CHATTERJEE AND OTHERS 
| | v, zo 
SURENDRA NATH CHATTERJEE AND OTHERS. _ =. 


Yurisdictiom—Mesne profits, ascertainment of—Pecuniary Yurisdction, © 

A suit, instituted for possession of land and for mesne profits, was decided by: E 
the Munsif in favour ‘of the plaintifs. : The latter in their application asked for a 
Rs. 3820 as mesne profits due to them. ,The Munsif after disallowing the objece ` - 
tion as. to. janisdiciace by the judgment-debtors, fixed the amount which ion 


® Appeal from AppellateDecree No. 749 of 1921, against the decree of A. a. = 
Cüwiog. Esq, District Judge of 24-Perganas, dated the oth December, 1920, affirm -` 
ing that of Babu Tarak Nath Bose, Munsif qth Court, at Diamond Harbour, 
dated the sgth February, 1926. 


m 
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gether exceoded Rs. 4000. An appeal against this decree was dismissed by the 
District Judge. , On second appeal : ace 

Held, that the orders of the Courts below should be deha and the plaint 
in so far as it asked for mesne profits to be ascertained, be returned to the plalnifis 
(decree-holders) for presentation to the proper Court having competent pecuniary 
jurtadiction t Bhupendra v. Purna (1) followed, (Panchuram Ve Kino (2) dis- 
tinguished, - 4 

`, Appeal by the Defendants. Pi 

| Application for ascertainment of mesne profits. 


“The plaintiffs respondents filed a suit- on: agth March, -1904 for 
declaration of title, possession and mesne profits from gth March, 
1903," the date of their dispossession from the disputed property. 
The suit was valued at Rs. 7 5 the value -ofthe disputed land being 
Rs; 40 and the amount of mesne profits claimed being Rs. 35. The 
suit was filed in the Munsiff's Court and ultimately decreed on rst 
April, 1914 by the High Court. The decree passed by the High 
Court directed the mesne profits -for the period from the date of 
dispossession until delivery of possession or. expiration of three 
years from date of decree whichever event first occurs, to be ascer- 
tained by the Court executing the decreé. On aist September 
1918 the plaintiffs filed an application in the Munsiff’s Court pray- 
ing for ascertainment of mesne profits from gth September, 1903 to 
ist April, 1907 approximately valuing their claim therein at 
Rs, 3820. The judgment-debtors contended amongst others that 
the Munsiff’s Court had no jurisdiction to entertain the application. 
The Munsiff over-ruled the objections of the judgment-debtors and 
determined mesne profits at Rs. 2066 odd bearing interest at 12 per 
cent per annum. In their appeal to the District Judge the judg- 
ment-debtors also raised the objection regarding jurisdiction of the 
Munsiff. This appeal was dismissed -by the District Judge and the 
present appeal was filed against the said - decision. 


Babu Dwarka Nath Chakravarty (with him Badu Santosh 
Kumar Pal for Babu Satcowripati Roy) for the Appellants :—The 
Munsiff had no jurisdiction to entertain the application as on the 
face of it an amount was claimed beyond the limits of his pecuniary 
jurisdiction. The District Judge was wrong in relying upon Panchu- 
ram v.. Kinoo (2), and in not following Bhupendra v. Purna (1). The 
present case is in-all fours with the case of BAupendra v. Purna (1) 
as here the claim was valued at over Rs. rooo and the objection 


(1) ‘(rgto) 13°CeL. J. 132; I. L. R. 43 Cale. 6503 15 Ç. W. N. 506. 
(3) (1913) J. L. R. 40 Cale: 56. ; a Gia 
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tegarding jurisdiction was taken in the first Court, These dnn 
are absent in the case of Panchuram v, Kinoo (1) and-hence follow- 
ing Bhupendra v. Purna (2) the appeal should be decreed and. the 
application returned to the aaa tar: for presentation to the 


proper Court. - ; r 
Babu Prokash ‘Chunder Majumdar for the Respondents : $ 


The appeal should, be admitted on the following grounds: 


(I) Bhupendra v. Purna (2) was considered and explained 
in Pancdhuram v. Kinoo (7) which lays down the principle that, the 


” procedure adopted in Bhupendra v. Purna (2). would apply when’ 


the amount of mesne profits exceeds Rs. 5000 and the question of 
forum of appeal arises. In the present case the amount of mesne 
profits determined by the Munsiff. is Rs. 2066 odd and the.question 
of forum of appeal does not arise as the appeal would’ in any 


` case lie to the District Judge. (11) The facts that the decree- 


holders approximately valued their claim at Rs., 3820 in their appli- 
cation before the Munsiff and. that the, judgment-debtora raised the 
question of jurisdiction in the first Court are not elements distin- 


gushing the present case from Panchuram v. Kinoo (1) and making 


Bhupendra v. Purna (2) applicable. In Rameswar v. Dilu (3) 
followed and referred to in Panchuram v. Kinoo (1) the decree-hold- 
ers- had ‘similarly valued their claim above the pecuniary limit of the 
Munsiff. and;the question of jurisdiction was raised and both | the 


| Courts below had held that the Munsiff had no jurisdiction to en- 


tertain the application, but this Hon'ble Court. reversing the deci- 
sions of the Courts, below held that the Munsiff had ‘jurisdiction, 
(ILI). The-real test of the jurisdiction of the Munsiff in such cases 
as pointed: out in Rameswar v, Dilu (3) is whether the value of the 
disputed- property together with the amount of mesne profits.ante- 
cedent to the suit is within the pecuniary jurisdiction of the Mun- 


“gk. _If this is so the amount of. subsequent mesne profits making 


the aggregate exceed the pecuniary jurisdiction of , the -Munsiff will 


- not, oust his jurisdiction. As an authority for this ‘proposition the 


full Bench Case, Puran Chand v. Roy Radha Kishen (4), is referred 
to in Rameswar v, Dilu 3) (IV): ‘A similar view about the jurisdic- 
tion of the Munsiff i in ascertaining an amount due for mesne Profits 
oron accounts in.excess of the pecuniary limit of his jurisdiction < 
bas been- taken. by other High Courts also ; ; see Kannayya v, 


(i) (19ta) 1. L. Rego Cale. 56. 

(2) (1010). TnL. R. 43 Calc. 630-313 C. L. |. 1325 15 C. W. N. 506. 
(3) (1894) I. L. R. 31 Calc. 5410, NK na 

(4) (1851) L Le R. 19 Cale, 192 (F. B) = a ET tes 


m 


"Civil Procedure and it is preferred by the judgment-debtors. | The e 
“sait was instituted in rgoq for possession ofa small piece of land 
Valued i at Rs. 50 and for mesne profits the extent of which was cal- 
~cilated at Rs. 3;. The litigation with regard to this land continued 
+ fot a considerable. number of years and it was finally decided in the 
‘year 1914 in favour of the plaintiffs. The present application was 
“made i in 1917 to the Munsiff for ascertainment of mesne profits for 
‘the period of dispossession including the period for which the litiga- 
‘tion was pending. The plaintiffs in their application to the Munsiff 
“asked for Rs. 3,820 as the mesne profits due to them. The defend- 
“ants raised various objections to the petition and among these there 
“was this objection that the Munsiff was not empowered to make a 
“decree i in excess of the pecuniary jurisdiction of his Court. . The | 
“Munsiff held that the plaintifs were entitled to mesne profits from 
" Septémber, 1913 to the end of r9tq and he fixed the amount at 
"Rs, 2 ,006-4-o as principal together with twelve per. cent, interest per 
“anmu on the mesne profits determined for each year which alto-. 
“gather exceeded Rs. 4,000. There was an appeal by the judgment: 
‘debtors which was dismissed by the District Judge and this appeal 
“is ‘against the decision of the District Judge. 

“Two points have been.argued before us. The first point is 
‘whether the Munsiff had jurisdiction to entertain the application of 
the plaintiffs and to pass a decree for Rs. 4,000 odd in this suit and 
the second point is that the principle on which mesne profits have. 
‘beén calcalated in this case is erroneous. Various cases have been 
“relied on by the vakils on both sides before us and it must be said 
that they are not always reconciliable. But there are two cases. 
which I think it necessary for us to deal with. The first is the case 
of Bhupendva Kumar Chakravarty v. Purna Chandra Bose (4). 
The decision in that case, as I read it, is that, if the plaintiff makes. 
an.application in the suit for mesne profits in excess of the pecuni- 
ary jurisdiction of the Court, the proper procedure for the Judge is, 
to réturn the plaint to the plaintiff for presentation to the proper 
Court for decision. In that particular case, it so happened that the 

(1) (1916) I. L. R. go Mad. 1 (F. B) | re NA, 

(2) (1910) I. L. Re 33 All. 97. (3) (1937)-3 Pat, Le J. 394» 

(4) (1910) 1. L. R. 43 Cale. 650 ; 13 C. L. J. 132 ; 15 C. W. N, 506. | 
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« Navasayya® (x) ; Sudarshan v. Rah Prosad (2) and ` Sheikh Mohan- - Civit. 
~. madd Abdul Ghafoor v. Mahtab Choudhury (3). | 1923: 
The judgments of the Court were as follows : a jane 
i B. B. Ghose:J. :—This appeal arises out of an application for as- Surendra, 
certainment of mesne profits under order XX rule 12 of the Code of Marck, i. 


sini: 
B. B, Chee, F. 
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amount of the decree by. the trial Court did not exceed: the pecuni-- 
ary jurisdiction of the Munsiff but the clain for mesne profits in the | 
suit was considerably in ‘excess of the jurisdiction of the MunsifPs 
Court. ` It was held that the appeal which was preferred against the 
décision of the Munsiff to the District Judge was- incompetent and, 
therefdie, it was ‘directed by this Court that the plaint should be 
returned to the plaintiff for presentation to the proper Court. ` The `: 
othét case-to which I need refer is the case of Panchusam'Tekadar - 
v. Kinoo Haldar (1); ‘In that case, the decision in the case ‘of * 
Bhupendya' Kumar Chakravarty v. Purna Chandra Bose (2) already ~ 
referréd -fo was distinguished on the ground that, in the case of - 
Panchuram(s), the matter was required to be decided in execution’ 
proceedings and it was held, following previous cases in this Court, 
that, if it was found that the amount which the plaintiff was entitled 


_ toget was in excess of the jurisdiction of the Court executing the- 


decree, it was compétent for the ‘executing Court to make a decree - 
int favour of the plaintiff to the full extent found in his favour. The - 
case Bhupendra v. Purna (4) which ‘was decided before the case of 
Panchuram v. Kino (i) did not arise out of execution proceedings 
aridi therefore, the learned Judges ‘in the later case held that the 
case-Of ‘ Bhupendra- v. Purna-(z) did not govern the ‘later case.’ 


' Thén, there-was the question that the objection as regards jurisdic:. 


tion: was taken-for the first ‘time in second! appeal and the learned - 
Judges on that-ground also did not give efféct to that objection. 
Iù the’ présent Case, the circumstances’ are exactly what happened. 
in the case of Bhupendra v. Purna (2).'-The’ plaintiffs asked for- 
mesne' profits to the extent dfRs. 3,000 odd. There was an‘objec- 
tion hiade by'the deféndants at once to the jurisdiction of the Mun-: 
siff to try the guestion.- “The: matter also does not ih the present 
case ‘arise in! execution. As I ‘do not think that there is any distinc- - 
tion between the present casé-ahd the case’ of Bhupendra v.: 
Purna (2); L-think we~-should follow the directions given in ‘that 
case’ ‘notwithstanding the- fact’ thaf a different: view has been taken: - 
in this question’ in ‘other High Courts. : The: direction, therefore, 


. must Ge thatthe orders-of the Courts:below-are discharged ‘and the: 


plaint in so farias it asks for mesne profits to be ascertained-be reé-- 
turhed to-the-plaintiffs for présentation to the’ proper Court Baag 
a ad pocuniaiy jurisdiction. ` L.S 


w 


With tegard to, the second question, 1 do.’ not think we ought to 


(1) (ngra) I, L. Rg Cale. 566 ue Aata o a t E 
(4). (i610) WE. R. 43 Cale. 650 z io DOU dae aE RS a as 
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make any observation beyond this, that the, mesne profits should be - 
ascertained, having regard to the definition of mesne profits con- - 


tained in Civil Procedure Code, section 2 clause (12). 
-<The appellants are entitled to the costs of the present proceed- 


ings'in all thé Courts, We assess the: Hearing fos i in a Court at- five - 


gold moburs. — 
-Walmsley J: 
A T, M 


L 
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CIVIL RULE. © 
4 ih Before Mr. Justice Panton. — í 


RADHA BENODE MONDAL’ 
: v. 
NITAI CHAND SANT AND OTHERS id 


u 


Deposti—Bengal Tenancy Act (VIII of i 1885), Sec. t70 (3)—Non-transferable 
occupancy holding, sale of— Mortgagee of holding, if can deposit. 


A mortgagee of a non-transferable occupancy holding is not entitled to make 


a deposit under secction 170 sub-section (3) of the Bengal Tenancy . ‘Act, to pres 
vent 2 sale of the holding i in execution of a decree for rent: Kukammad Ismail 
v. Satyesk (7) followed. : 


Applications for Revision under section 115 of the’ uae of- Civil 
Procedure by the Landlord. i : 


Applications to set aside execution sales on deposit ‘of ‘purchase 
money. 


The material facts appear from the judgment, 


- Babus Sarat Chandra Roy Chowdhury, Atul Chandra Gupta, 
and Radkica Ranjan Guha (for Babu Ni renal Chandra. Chatterjee) 
for the Petitioners. < u < 


_ Babu ‘Haradhons Chatterjie for the Opposite P Party. 
The following judgment was delivered : 


- Panton J.: (No, 629)—This Rule was obtained by a landlord 


Civil Rules Nos. 629 and 665 of 19232, against the orders of. Babu ah ina 
Nath Mukhuti Munsiff, 2nd Court, Alipur. 

(1) Decided by Woodroffe & Sudhrawardy JJ. on oth’ Adit, 1922 3 26 
C. W. N. CCLXX. 


Appeal allowed. 


144 


Civin. ` 


1925. 
baan mad 
‘Jogoeswar | 
v.. 
Surendra. 


B. B. Ghose, F. 
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Civit. | who had brought to sale, in execution of a decree for rent the holding, : 
19a5. of the opposite party. The matter was dealt with in the Court below : 
ha Ben ods ANG has been dealt with in this Court on the footing that ‘the bold- . 


ing in gestion was a non-transferable occupancy holding. The op- 
Nitai Í Chand; _ posite party applied to make a deposit under section 170, sub-sec- . 
kijaka J ` tion (3) of the Bengal Tenancy Act, alleging that he wasa mortga-: - 
gee of the holding in question. The landlord objected to .this de- 
posit but the Munsiff held that the opposite party had a right to 
deposit the money to prevent the sale. It is against this order that. 
the present Rule is directed. 
- There can be no doubt that there is a considerable conflict of 
judicial authority upon the question thus raised—a conflict that has 
been adverted to in several of the reported decisions. The Munsiff . 
in arriving at his conclusion considered the cases of Nalini Behary 
Ray v. Fulmani Dasi (1); Tarak Das Pal Chowdhry v. Haris 
Chandra Banerjee (2) ; Ahamadullak- Chowdhury v. Hakaru Saku (3) 
and the decision of a Division Bench of this Court in Civil Revision 
ry Case No. 509 of 1918 decided by Mr. Justice Fletcher and Mr. Justice 
Walmsley on the 24th January 1919 (4) and he was of opinion, and - 
was rightly of opinion, that the latter of these cases was in favour - - 
‘ "|! of the view which he had adopted. . In support of this Rule how- 
ever a ‘further authority ‘has been cited which supports the view 
taken in the case of Nalini Behary v. Fulmani (1) which I have 
referred. In the first place, it is to be noted that the Patna High 
T Court in Maharajah Sir Rameshwar Singh v. Raghunandan (5)' 
“and Mahadeo Lai v. Langat Singh (6) adopted a view contrary to. 
that taken by the Munsiff and the latest decision on the point is of 
this Court in Civil Revision Case No. 591 of yar decided by Mr. 
Justice, Woodroffe and Mr. Justice Suhkrawardy on the gth August ` 
last (7)in which it was held that thë transferee was not’entitled un- 
der section 170, sub-section (3) to make the deposit, It seems tó me ~ 
that in the circumstances, I should follow this‘latest decision of this 
Court and so doing I make the Rule absolute and set aside the order 
complained..of: The “pétitionérs will -get their costs in this Rule; o, 
hearing fee being assessed at one gold mohur. 
This, judgment will also govern Civil Revision Case No, 665, 
of 1982. | ; 
A, T. M. o Rules made absolute. 
(1) (3912) 16 C. W. N. 431. i 
(a) (1912) 16 C. L. J. 548; 17 C. W. N. 163. f ? ; 
(3) 1914) az C, L. J: 106 5 20 C. W. N. 39. Toy 


(4) (1919) 50 I. C. § (5) (1916) 1 Pat. L. aT; 403. 
(6) (1917) 2'Pat. L i 457 (F, BJ) (7) (1922) 36 C. W. N. CLXX.: 
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CIVIL REFERENCE: . 


` “Before Mr. Justice Richardson and Mr. Justice Walmsley, crvit. 
IN THE MATTER OF REFERENCE UNDER RULE 1 wane a 
+ mall 
; ORDER 46, C. P.G - March, 23. 
Witness —Cost——Government servani—Servants of Municipal bedies and private: Torr 
employers-—Salary, if payable—Civil Procedure Code (Act V, of 1908), Q. -16 
Rr. 25 3y 42 


No salary is payable to a Government servant when aroun to attend be- 
fore a civil Court Rsa witness. 


Whether salary i ig payable to the servants of untek bodies and private em- 
ployers when summoned to attend before a civil Court as witnesses, depends on — 
the provisions of rules, 2,3 and 4 of order 16 of the Code of Civil Procedure 
and on the rules made by the High Court under clause (3) of rule 2 of order 16, 

Reference under rule 1 order 46 of the Code of Civil Procedure.. 


Babu Ram Charan Mitra for the Government. 
The following judgment was delivered : bs 


This is a Reference by the’ Munsiff of Chittagong, under rule 1 March, 95. 

order 46, Civil Procedure Code on the question whether Govern-. 

ment servants and the persons in Municipal or private service cited 

as witnesses in civil suits are entitled as part of their -expenses to 

the payment of the salary which they would earnin their ordinary 
employments for the time which they spend in attending Court. As 

stated by the learned Munsiff at the end of his letter the two ques- 4 
tions for the decision to this Court are :—first, ‘whether any salary is . “tached 
payable to a Government servant when summoned to attend before i 
a civil Court as a witness? and the second whether salary is payable 
to the servants of other employers when claimed by them? , |. 5 

As to these questions, we heard the learned Government Pleader ` 

and gave him an opportunity to make, enquiry into the existing . 
Government rules on the subject and their legal justification. 
Having made enquiry, the learned Government Pleader is in a posi- 
‘tion to inform us that the circular and letter to which the Munsiff 
refers——the Bengal Government circular No 6 J, D, datedthe rith 
September, 1885 and the letter addressed -by the Government of 
Bengal to the District Judge of Rangpur, dated the 18th October. , 
1882 may now be regarded as obsolete. We understand that under. , 
existing arrangements no‘ deduction is made from the salaries of : 
Government servants cited as witnesses. They are paid their sala- « 
ries in full-in the ordinary course and are not ‘entitled to Compensa: 


- 


* Civil Reference No. 1 of 1918 made by the Munif ae Chittagong, oa 
> sule 1 order 46 of the Code of Civil Procedure. oe , 


ht = f 


1918, 
weet | 

In the Matter of 
Reference. 
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tion for'loss of time, The answer to the first question propounded 
is therefore inthe negative. As to the servants of Municipal bodies ` 
and private employers, the learned Munsiff is right in supposing 
the quéstion depends on` the provisions of rules, 2, 3 and 4 of the’ 
Civil Procedure Code and onthe rules made by the High Court 
under clause (3) ‘of rule 2; We have not had the advantage of 
hearing arguments upon that-question, but as at present advised we. 
are of opinion that the learned Munsiff was right in deciding as he 
did, and the claims for compensation made by the witnesses in the | 
cage'before him were inadmissible. As the question may otherwise 
‘come before the ‘Court either judicially or administratively, we pre- _ 
fer ón the present occasion to say no more inanswer to the Munsiff's — 
second question. | 


R T.M. Reference answered. 


~ w 


APPELLA TE CIVIL- 


> "Before Mr. Justice C. 'C. Ghose and Mr. Justice Panton. 


PAHAL GHORAI bs 
D : 
HAJI MUNSHI FAZLUDDIN MAHAMMAD AND OTHERS." 


‘Limttation—Limtiation Act (IX of 1908), schedule I, article 11 A.— Civil Proce- 
s dure Code (2e V. of 1908), O. ar R. ka application under, dismissed for 
wani of causes of : action.’ 


` Defendant No: 1 purchased the disputed land in execution of a ian de- 
cree and took delivery of the same through Court Therenpon the plaintiff claimed 
half of each plots Nos. 1 to 3 and the entirety of plot No. 4, and made an‘applica- . 
tion under order 21 rule 100 of the Code ‘of Civil Procedure, which was dismissed : 
on the 8th July,- 1916, on the ground that as the applicant was in possession of the 
disputed plots of land, there -was no cause of action for his application. Subse- 
quently defendants Nos. 1 to 5 entered into a conspiracy and forcibly cut and took 
away the paddy reaped by the kag tenants of the plaintiff and thereby dispossess- 
ed the plaintif. The latter brought the present suit on the 7th March, 1918, for 
establishment of title in respect of half share of plots Nos. 1 to 3 and the entirety 
of plot No. 4, for pakanan of a part and for confirmation in respect of another 
part of the same: , 

* Appeal from Appellate Decree No. aaa of 1920, against tho decree of M. 
Yusuf, Esq., District Jadge of Midnapur, dated the oth ‘September, 1920, revers- 
ing that.of Babu Raman Chandra Banerjee, Munsiff tat Court, at Contai, dated 


the 24th June, 1919. 


v Paa 
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Held, that the suit was not barred by one year’s rule of limitation under article 


i r A of the first schedule to the Limitation’ Act. 


That subsequent dispossession by defendants N `s tto 5 gave rise to a cause 
of action.” yi 


Appeal by the Plaintiff. i 


- Babu Santosh Kumar Pal for the Appellant: —Plaintiff’s suit is 
not barred by limitation, general or special. Article 11 (A) of the 
Limitation Act has no application to the present case. ‘It is no 
doubt a fact that the plaintiff made an application under order 2r 
‘rule roo' Civil Procedure Code and the said application was rejected 
and it is also true that the present suit was brought more than one 
year after the said order of dismissal. But the said application 
under order 21 rule 100 was dismissed for want of cause of action 
as the Court found that the plaintiff was in possession of the land 
in suit. The effect of that decision was the same as of not bringing 
any claim case at all inasmuch as the Court really threw off the case 
as premature. Moreover the order in the said case cannot be said 
to be an order under order ar rule 101, nor was it in effect against 
the plaintiff. The plaintiff was not required to bring any suit against 
the defendant No. 1 under order 2r rule 103. The present suit is 
not a suit as contemplated by order a1 rule 103. So article rI (A) 
of the Limitation Act can have no application. The Court of ap- 
peal below has fallen into an error by drawing an analogy between 
order 21 rule 58 and order 21 rule 100. The distinction has been 
clearly set out in the case of Mirode v. Manindra (1). The cases, 
Nagendra v, Fani (2) and Venkataratnam y Ranganaya Kamma (3) 
are not applicable to the present case, because in these cases the 
claim was made under order 21 rule 58 Lastly, the plaintiff has 
based his present cause of action on subsequent dispossession by 
the defendant and not on the dispossession which ‘he alleged in his 
application under order ar rule roo. Cites the judgment in S. A. 
No. 1718 of 1920. Thus ‘special law of limitation under article rr 
bih can have no application to the present suit. - ve 


> The plaintiff having been in posséssion of the land in suit, this 
suit cannot be barred by the general rule of limitation. 


| “Myr: J. C. Hasra followed by Babu Santimoy Masumdar for the 
Respondents: The principle laid down in Nagendra v, Fani (2) 
and 1 in Venkataratnam y, Se arenes Kamma (r)-is apane to 


Gan > t wae 


“= (i) (egia) 26 C. W. N. 853. (2): (918) 1. Le R. 45 Cale. 785 


(3) (1918) I. L, R, 41 Mad, 985. f v3 te ate Ge Diese? aga 
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the present case. The case of Wirode v. Maninira (2) has no ap- 
plication. The order of dismissal of the plaintifs application undér 
order 21 rule roo was in fact against’ the plaintiff, because he asked 
for a and the relief was refused and the defendant was awarded 
cost. Therefore article rr (A) applies and the present suit institu: 
ed a the plaintif i is barred by limitation. i tis 


As to the ipus in S. A. No 1718 of r920, tbat case also ig 
not applicable. It is true that the plaintiff alleged subsequent , dis- 
possession in the plaint but there is no finding that the plaintiff was 
actually dispossessed on a subsequent date. of a in 


4 


The judgment of the Court was delivered by 


‘ C. C. Ghose J.:—Mr. Mazumdar who has opposed. this sone 
has'said every thing that could be ‘said in this case ; “but for the 
reasons which are about to be given we are of opinion that this ap- 
peal must be allowed. It has arisen out of a suit for establishment 
of title in respect of a half share of plots Nos 1 to 3 and the entiré: 
ty of plot No. 4, for possession of a part and for confirmation in 
respect of another part of the same., The suit was decreed 'by- the 
Court of first instance-in this manner namely, ‘that the plaintiff's 
claim- with respect to dag No. $$$, was dismissed ; his title ‘to > 
an 8 anna share of plot No. r of the plaint with the exception.of 
the dag referred to above and an 8 anna share of plots Nos. 2-and’ 3 
and the entirety of plot No. -3 was declared and a decree was further 
made in'his favour for recovery'of khas possession of the entirety of 
plot No. 4 on ousting defendant No. 1 and khas possession of plot’ 
No. 3 to the extent of an 8 anna share therein jointly with defend: 
ant No. r and possession of the tenanted plot No, 2 jointly‘with 
defendant No, 1 to the extent ofan 8 anna share. As regards his 
possession of the 8 anna share in plot No. 1, he was confirmed in 
his possession, An appeal was laid against the decision of the 
Court of first instance-by defendant No. rand the lower appbllate 
Court for the reasons given in its judgment dated the-gth Septem: 
ber 1920 come to the - conclusion that the plaintiff's suit was barréd 
under article 11 A of the second schedule of the Indian Limitation’ 
Act and has accordingly dismissed the suit altogether. The plaintiff 
has now appealed to this Court. 4 
“It appears that defendant No. 1 who was the appellant in-the’ 

lower appellate Court purchased the land in suit in execution of’ a 


- mortgage < decree and took, delivery of the same oe the Court,” 


ra 7 


(1) (1918) L. L. R. 41 Mad. 985. 
(2) (1922) 26 C. W. N. 853. 
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‘Thereupon the plaintiff, who, as stated above, claimed. half of each 
of plots Nos.. 1 to 3 and the entirety of plot No. 4 made an applica- 
tion under. order a1, rule roo of the Code of Civil era That 
application was dismissed on the 8th July 1916 and in these terms 
“On the applicant’s (plaintiff's) side he examined himself. The 
opposite party is ready. It appears from the applicant’s deposition 
that he is still in possession-of the disputed plots.of land. So there 
is no. cause of action for his application. under order 21 rule 100 
Civil Procedure Code. Hence it is ordered that this case. be-dis 
missed with costs to the opposite party.. Pleader's fees Rs. 2 only.” 
The plaintiff did not bring any suit for recovery of possession within 
a period of one year from the‘date last. mentioned, namely, 8th July 
1916, His.present suit was.instituted on the 7th March 1918, that 
is, more than a year after the date of the order passed on the applica- 
tion under order 21 rule roo. His- cause of action, so far as the 
present suit is concerned has been formulated’ by him in paragraph 
(6) of his plaint and it appears therefore that after the date of 
the order passed on the application under order a1 rule 100 
defendants Nos, 1 to 5 entered into a conspiracy and forcibly cut and 
took away the paddy reaped by the Bhag tenants of the plaintiff 
and thereby dispossessed the Plaintiff. The plaintiff stated that 
thereupon, he instituted a suit being suit numbered 225 of 1 917 in 
the Court of first Munsiff of Kantai. That suit was, however, allow- 
ed to be withdrawn by the Court, with liberty to irstitute a fresh suit 
and the present suit is the fresh suit which the plaintiff had the liber- 
ty to institute. A question has now arisen namely, whether for the 
purposes of limitation, the subsequent dispossession as alleged by 
the plaintiff in paragraph (6) of the plaint gave rise tg the cause of 
action, after the suit had been withdrawn, for this present suit. On 
behalf of the respondents, Mr. Mazumdar as well as his learned 
leader Mr. Hazra have contended that the plaintiff not having 
brought the suit within the period prescribed by article 11 A of the 
second schedule of the Indian Limitation Act, the present suit 
should be held to be barred by limitation and have drawn our atten- 
tion to the various cases where it has been held that in respect of 
orders made under order 21 rule 109 as also under order 2x, rule 58, 
if a suit ıs not brought within a period of one year, the patty against 
whom the orders are passed is not entitled subsequently to main- 
tain a suit for recovery of possession or fora declaration of title. 
Each case must depend upon its own facts, and on the facts of this 
particular case as was remarked by this Court in the judgment in ap- 
peal from an appellate decree No. 1718 of 1920, it is the question of 
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posadision ‘with’ which the- pláintif was concemed arid he having re- 
mained i in possession down to the date when, as alleged by him, he was 
dispossessed i in the manner referred to in paragraph’ (6) of- the plaint.’ 
He was not under any necessity, so far as we can see, to go toa 
civil Court for the useless-formality of asking for confirmation of pos- 
session of the property in question when as a matter of fact he re- 
mained i in possession thereof. That’he remaind in possession of the 

property is abundantly clear from the terms of the order made on the 
8th July't916. The fact of the subsequent: dispossession, ‘-dispos-.. 
session which arose by reason Of the ‘present respondents along ‘with 
Other defendants: taking away the crops grown on the property bythe 
Bhag tenants of the present appellant” which-has given rise to the 
cause ‘of action alleged i in the plaint. ‘Whether thé: cause of action 
as ‘alleged i in the plaint i is true or not must depend on the decision 
of thé matter on the merits. The present respondents if so advised, - 
"may take all pleas of limitation other than article rx A of the porond 
schedule of the Indian Limitation Act. k 
"But ` we are unable to say having regard to the facts of this par- É 
ticular case, that the suit was barred'by the statute of limitation as i 
held by the lower appellate Court, 
, -Iņ this view of the matter, the decree of the ‘lower appellate 
Court must be set aside and the ‘case must .go-back to that Court to. 
be determined on the merits. 


Costs will abide the result. 


ae Appeal allowed + Case remanded, 
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CRIMINAL REFERENCE: 


Before Mr: Justice Stephen and Mr. Justice. N. R. Chatterjea. 


ii e 


p. 
SVRHU BAWA." 


Lt 


Jury, verdict tRifitines ads See. 307 Criminal Procedure- Code (Act Vof h 


-1898)—~ High Court, what to consider~—Murder or kurt by potsoning-— Proof— 


Gap in evidence—Reasons for verdict—Statements relatinp to cause of Geary: 


“ admissibility of. 


In a reference under section 307 of the Code_ of Criminal Procedure, it ka not 
for the High Court to judge of the case on the merits. Although the case is one 


of very great suspicion, the High’ Court has to consider whether’ the verdict of the 


jury-should: be set aside.” 


`-In a case of murder or hurt by polsoning, ‘it should be proved that the accused 
knowingly administered the poison with the intention of causing the death or hurt 
and. the most natural way of doing this will be to trace the poison in the possession- 
of the accused and show that he obtained or was in possession of the poison at 
the time he is alleged to have administered it. : 


Statements made by the deceased relating tè ‘the cause of his death, are 
admissible in evidence ; but too much reliance cannot be placed on the details of 
these statements, when’ hearsay.’ 


- In a case ales the accused was charged with causing murder of and hurt 
to the deceased by administering arsenic to him in the food and arsenic was not 
traced in the possession of the accused : 


Held, that there was a substantial gap in the chain of evidence, which one 


‘generally expected to see completed in-such a case. 


: That whatever might be the proper practice as regards asking the jury for 

their reasons in such g case, the High Court could not leave out of sight the fact 
that they had reasons for their verdict which they had not mentioned in answer 
to the Judye’s question. 


Reference under section, 307 of the Criminal Procédure 
Code. 

The sessed was-tried on charges of murder and causing hurt 
by means of poisoning. 

The material facts appear from the judgment. ; 


Babu Debendra Narain Bhattacharjes (for Babu Jyotish Chan- 
dra Sarkar) for the Accused. 


‘Babu Manmatha Nath. Mukherjee for the-Crown. 


@Criminal Reference No, 22 of 1911 by the Sessions Judge of Nadia. 
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CRIMINAR , The. judgment of the Court was as. follows : bd ai, Meee TAN eae 


mwt YA 
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oe “In ‘this cage one “Sukhu Bewa was tried before the Sessions” 


King- peer ' Judge of-Nadia añd'à juiy.an charges, of. murder and causing. burt, 


Sukhi, i inn ; by | means of poisoning. She was acquitted by the unanimous , 
Detoher, > to, verdict of the j jury. The matter now: comes ‘before us on a ‘letter of 
ae reference under section 307 Criminals Procedure Code in which the” : 


HD Judge recommends that in the interests of- justice the verdict of the * 
~~ jury should be set aside and verdict of guilty on either of the = 
F cpa substitutes in its: ‘place. : M PE 
The, case is comparatively” a. ` simple one as far as the facts are ate. 6 
concerned. Iti 18 alleged that the deceased man Kubir. had- marital A 
relations with the accused with whom . he cantracted a nika marriage. -, 
He afterwards left. her and contracted another nika marriage. with a a 
woman of the name of Dukhu.- This being so, it is suggested, that... 
there was ill-feeling between the accused and the deceased man, , 
On--Friday -the 21st-April the deceased left:his house early “with, Ni 
i some other men: to cut sume grass in a neighbouring chur. - He 
had no food before ‘he started. On his return home he had to pass, 
by the house ‘of the accused, who invited him to come in and to eat 
some food. He complied with the invitation and received some. 
jaw in “which he poticed somethin white. This excited his attention... 
and he suggested that there was something the. matter with the jaw. |; 
The woman said that the whiteness was caused by the jaw baring. 
been cooked, with, “milk of the night before and encouraged him to- g 
eat it, He ate a part of “it and was almost at once taken ill; - He. 7 
vomited outside the house, on his. way home and on coming to,his 
E own house he was attacked with sickness_and-purging.. - This,com,:; 
nueg through the rest ‚of, Friday, and through Saturday when he ,., 
died ,at half, past. four in the, afternoon. Medical assistance was ; 
sought for but was not forthcoming immediately. The man however; : 
was treated in the first place for indigestion and subsequently, ON 
the, symptoms that appeared) >> es iii ave 
It is the case for the prosecution that almost at once on the man. 
being found sick in his housen, poisoning “was siispected and: that'he 5 
accounted for his condition by telling the story :that the accused.. 3 
had invited him into her hopse and. gave him jaw to eat. - Fhis:: 
story rests entirely on statements made by the ‘deceased man which X ie 
are “nd nissibié ‘Becaiibs iisé they refer to the cause of his death, “though 
we do not care to rely too much upon the details “Of thesé statements) 
because although --adinissible -© they. “rê nevertheless ‘hearsay. *Butag 
the. statements aro Bpoken. to by Fitnospes w whose. good. f faith. wN 


y ii on, 
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see no reason for doubting and on the record théy are substantially: 
enough in accordance with one another to suggest that the witnesses. 


are telling the truth, and that at all events the main part of the stoty 


relating to the giying of the jaw by the accused is true. We will- 


take it in the present case as proved that the deceased man receiv. 
ed food from the accused, that he went home and died after the 
symptoms which have been indicated by the various witnesses at 


half past four on the next day. The police on being called in very: 
properly collected what indications they could of the illness from: 


which the man was suffering, and his vomit and the result of the 
purging were as far as might be collected from the holes into which 


they have been thrown. The earth was collected on the 24th and: 


` there can be no.doubt that in that earth as also in the viscera of 
the’ deceased there was found a certain quantity of arsenic and 
from the symptoms which have been spoken to, particularly the 
vomiting and purging, there can be no reasonable doubt that the 
"deceased man died from the effect of the arsenic. 

“So far the case seems to us to be proved. But there remains a 
very important part of it which must be carefully considered. lt 
must be proved that the accused woman knowingly administered 
poison to the deceased with at least the intention of causing him 
hurt, The most natural way of doing this would “be to show that 
she had obtained, or was in possession of arsenic at the time that 
she gave the jaw to the deceased. Her house has been searched 
apparently carefully. No traces of arsenic have been found in it, 
The evidence that has been offered on this part of the case goes 
to'show that her grandson the day before the jaw was given to the 
deceased was in the house of Bhola Muchi in whose possession a 


certain quwhtity of arsenic has been found. Thare is evidence that’ 


Bhola Muchi is at- least suspected of poisoning cattle ; but it is 
undoubtedly a matter of suspicion that the grandson of the accused 


should be in that house so short a time before arsenic was adminis- . 
tered to the deceased. At the same-time-we have not got before . 
us the evidence either of Bhola Muchi or ‘of Rahim the grandson - 


. of the accused, and without their evidence. it is apparently impossi- 
ble-to trace-any arsenic into the possession of the accused. ‘It is 


not for us to judge of this case on the merits. It is no doubt one . 
of very. great suspicion ; but all that we have to consider is whether’ ` 


the:verdict of the jury ought to be set aside. Under the circim- 
Stancesiof the case we think that it ought not. There is a substantial 


gap in the chain of evidence which one generally expects to see com-. 
pleted i in such a case as the pieseni, it.is:trug that the jury, have , 
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CRIMINAL. not mentioned this point in the reasons which they have given “for : 
Fore: their verdict. But whatever may be the prover practice as regards | 
King-Eeiperer. asking the jury for their reasons in such a case as the present, We ; 

: cannot leave out of sight the fact that they have reasons for their _ 
verdict which they had not mentioned in answer to the Judge’s ques- 
tion. In our opinion there is a gap in the evidence which might, be- 
expected in the case and we do not consider therefore that the rest 
of the case is s0 strong that we ought to set aside the unanimous ver- 
dict.of the jury. - 

‘The result is that we do not adopt the recommendation of the < 
Judge, the verdict of acquittal will stand, and the accused will be. 


released, oe 


v. 
Sukhu-Bowa. RN 


f 





ALT. Mo i Reference refused. r 


CRIMINAL REVISION 


_ Before Sir William Teunon, Knight, Judge, and Mr. Justice 
C. C. Ghose. 


DEBENDRA NATH UPADHAYA 
CRIMINAL. - : A 
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April, 21. 


Decument, destruction of— Valuable security—~Panal Code (Act XLV of 1860), 
Secs. 204, 477° 

The complainant purported to have committed an offence under section 477 ` 
Indian Penal Code by wilfully and dishonestly destroying two documents, one said - 
to be a written contract, by which the’complainant’s firm sold to the accused or to 
~ his firm ‘certain quantity of shellac, and another spoken of sometimes as'a tender. 
and sometimes as a delivery order bearing endorsement in favour of the complain- i 
ant’s firm, made by a certain person : ' oa 
` Hald. that if the documents were found not to be valuable security within the ` 
meaning ‘of section 477 of the Indian Penal Code, section 204 and other, sections > 
of the ‘Penal Code might be applicable to the case. $ A poe 


. Application for Revision by the Complainant. ; a 
The facts as appear from the petition of complaint were as follows : 4 : 


Crifninal Revisiot No 213 of 1921, against an order of the Second Presidency, ' 
Magist rite of Calcutta, dated the asth February, 1921. 
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“Tho complainant was ‘an assistant in the firm of P. c. Bhatta- 
charji & Co., shellac: and produce brokers - and commission agents 
having their place of business at 8 Old Còurt House Corner. The 
accused belonged to the firm of Asiatic Trading Co, dealer in shellac 
and country produce having their place of business at No. 29 Strand 
Road, « - On the goth November, 1920, the accused ordered for the 
‘purchase of 100 maunds T, N. Shellac at Ra, 190 per maund delivery 
to be given ‘in December 1920 or January, roar, at sellers option. 
In pursuance of the said order a contract No. rors dated goth 
Novernber 1920 was sent by the complainants firm to the accused’s 
fir ‘which was duly receipted. The complainant’s firm purchased 
T, N. Shellac from Mr. A. M) Arathoon and obtained delivery 
order from the said firm, the goods to be delivered from the godown 
of Messrs. Bhagirathi Ram Brothers and the said delivery order was 
sent to the accused's firm on 13th December, 1920, which was duly 
receipted. As the market was going down the accused told the 
complainant to sell the goods on the accused’s accounts. The 
complainant reported this proposal to resell the goods of the accused 
to his master Mr. P. C. Bhattacharji who did not like “to under- 
take the resale unless the loss entailed by the resale (Rs. 2,000 being 
the difference, owing to the market having gone down to Rs. 176 per 
B. maund) was paid by cheque beforehand inasmuch as the accused 
firm was already indebted to the complainant’s firm for previous 
transaction and accordingly instructed the complainant to take the 
cheque for Rs. 2,000 from the accused. On the 18th: December 1920, 
the complainant went to the accused and asked him to give him 
his previous dues as well as a cheque for Rs. 2,000 as arranged day 
before ; whereupon the accused took out the delivery order and the 
contract and said that what the complainant could do if he (accused) 
had denied all knowledge of the contract and asked the com- 
plainant to take back the contract and the delivery order without 
the cheque for Rs. 2,000 and promised verbally to pay the difference 
in January, ` 1921. The complainant refused to take back the con: 
tract and the delivery order without the cheque and askéd the accu- 
sed to send back the same officially with the proposal, The accused 
got annoyed and tore off the contract and the delivery ‘order. The 
complainant therefore charged the accused. under’section 477 of the 
Indian Penal Code. The complaint Was dismissed under section 
203 Cr. P.. C. 

' Babus | Dasarathi ‘Sagal Manmatha Nath’ | Mukherjee, 
Debendra Narain Bhattacharjee and `Zalit: Mokan Sanyal for’ the 
‘Petitioner. s 
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RUMINAL -Sir By C: Mitter (Counsel), Babus Atulya Charan Bose. and 
, 1931. See Madhab Mullick for the Opposite Party. ` 
Debendra The judgment of the Court‘wds as follows : i ee 
we ys 
Bhagirathi: . This Rule is- directed against an order made by thé Second 
April, 27. ° Presidency " Magistrate of Calcutta on the 25th “February, 1921 
kei by which he dismissed undér the provisions of section mo3 CEF 


P. C. the complaint prongnt by the Deuhoner against thig opposito 


oa 


.| The complaint purported to > be one of the commision of an offence. 
punishable under. the provisions of.section 477 Indian Penal Code. 
The complainant alleged that the,accused had wilfuly and dishonest: 
ly destroyed two documents, one said to be a written contract dated 
the 1st. December, 1920, by which the complainant's firm sold 
to the accused_or to his firm’ ‘roo maunds of what is called 
T. N. shellac at 190 Rupees per maund. Hé further alleged the 
destruction similarly by the opposite party of.another document 
spoken of sometimes as a tender and sometimes as a delivery order 
bearing endorsement in favour of the complainant’s firm made by 
one A, M Aratoon. The learned Presidency Magistrate’ took 
the view that even if the facts alleged by the petitioner were true, 
still no offence had been committed and the complainant’s firm 
had been in no way damnified. Similarly the argument mainly 
before us is that neither the contract which appears to have been ` 
in the form of what is spoken of as a bought note, nor the tender 
or delivery order endorsed by Mr. Aratoon constitutes a valuable 
security within the meaning of section 477 LP.C. It.is really un- 
. necessary for us at this stage to express any definite opinion on 
the point whether the bought note either by itself or when taken 
with an acceptance is or is nota valuable security. Similarly. it 
is unnecessary for us definitely to say whether the tender or delivery 
order in the, form in which it is placed before us and bearing en- 
dorsement. in original is or -is not a valuable security. There are 
other sections in the Indian Penal Code in addition to séction 477 
“which require consideration in this connection” and we may refer 
the Presidency Magistrate, for instance, to section 204 of that Code, 
whichever section if any of Indian Penal Code may be applicable 
when the facts ‘haw been once ascertained. We are of opi- 
nion that there has been no ' sufficient ‘enquiry into, the present 
| matter and into-the petitioner's complaint, and that as a matter 
of fact the facts, of the present case have not been sufficiently. i inves: 


* 


tigated, 7 - 
a 4- San 
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We therefore set aside the order made by .the Presidency CRIMINAL, | 
Magistrate on-the 25th February’! dismissing the petitioners coms, 1921. 
plaint under the provisions of section 203 Cr.. P, C., and direct that Debed 

_ &further enquiry be now made into the petitioners complaint. | 0. 


:The farther enquiry now directed will be made by a stipendiary, Bhagirathi, 
‘Presidency Magistrate other than the Magistrate whose order has 

> now been set asde, such other Magistrate to ‘be. nominated mm the 
Chief Presidency Magistrate. 


A, T, M. Rule made absolute 


Aare 
_« Before Mr. Justice Newbould and Mr. Justice Suhkrawardy. ` + 


FAKIR CHANDRA DE AND OTHERS 


a v. CRIMINAL. 
7 KING-EMPEROR.* AA 
gi 1921. 
Rage gand 

Zoase trespass— Penal Code (Aci XLV of 1860), Secs. 448, 453. Funt, 16. 


OOPTE 


Tho fact that the accused trespassed into the shop for the purpose of-assault. 
‘ing the complainant, is not sufficient to support a conviction under section 452 of 
the Indian Penal Code, though it is for a conviction under section 448. - 

„ Application for Revision under section 435 of the Code of Cri- 
minal Procedure. 

The three petitioners were convicted under section 452 Indian 
Penal Code. and sentenced tu undergo 3 months’ rigorous. imprison- ° 
ment and also to pay fines of Rs. 50 each. The petitioner Fakir 
was also convicted under section 379 Indian Penal Code and sen- 

‘tenced thereunder to a fine of Rs, roo. 


The complainant’s story was that on the rrth January, r921 at 
about 8 P.M. he was returning to his shop on his bicycle, when he 
‘accidently collided with an old woman and knocked her down. 
They both’ got up .and he picked up his cycle and walked to his 
shop which was quite close, The three petitioners accompanied by 
| others came up crying “ seize and beat the sala,” dragged him on 


“6 Criminal Revision No. 405 of 1921, againit-the order of H. M. Veitch Esq, 

‘Sessions Judge of Bankura, dated the oth May, 1921, modifying that of Babu , 
Krishna Gopal Ghose, Sub-Divisional Officer of Bishnupur, dated the a5th April, 
1921. 
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to the road from? his shop and there. slapped and fisted him.“ He 
further alleged that the petitioner Fakir took away his cycle. . Thè 
appellate Court found that the three accused entered the verandah. 
of-the‘complainant’s-house and dragged him out, and the accused 
Fakir took away the Supe bicycle, 


7 Babus Dasarathi “Sanyal, Santosh Kumar Pal and Lalit Mohan 
Sanyal for the petitioners. 


„ Babu Manindra Kumar Bose for the Combina l hi 


The judgment of the Court was as follows : 


The three petitioners have been convicted of an offence puni- 
shable under section 452 Indian Penal Code and sentenced to one 
month’s rigorous imprisonment and fine of Rs. 50 each. The first 
petitioner Fakir has been convicted of an offence punishable under 
section 379 Indian Penal Code and sentenced to pay a further fine 
of Rs. roo. K l 

“The Rule was issued calling on the District Magistrate to show 
cause why the conviction under section 452 should not be altered 
to one under section 4,8, why” the- conviction of Fakir under sec- 
tion 379 should not be set aside, and why the sentence of imprison- 
ment passed on the petitioners should not be modifed or altered. 
Neither the trying Magistrate nor thé learned Sessions Judge who 
heard the appeal have given their reasons for holding that section 
452 Indian Penal Code is applicable to the facts of the present 

e case. On the findings there can be no doubt that house trespass 
was committed, since it is found that the three accused entered the 
verandah of the complainant’s house-and dragged him on. But no 
further fact -is found from which it can-be held-that the accused 
committed house ‘trespass having ‘made preparation: for causing 
hurt to any person or for assaulting any person. From the charge 
framed it would appear that the- trying Magistrate- misunderstood 
the ‘provisions of ‘section 452. since it charges the accused with 
having trespassed into the shop of the complainant for the purpose 
of ‘assaulting the complainant. This being established would not be. 
sufficient to support.a-conviction under section 452-though it might 
be for.a .conviction of the ‘three petitioners to_one under section , 
448 Indian Penal Code. . = TT ee ae S 
„As regards the conviction.ofthe petitioner Fakir under section _ 
„379'Indian Penal Code itis found that he, took away the com- | 
plainant’s: bicycle from his shop. There are. also findings-in -the., 
judgment of the trying Court that this was done dishonestly. The. 
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defence was that the bicycle was not taken from the shop. We'see CRIMINAL,’ 


no reason to hold that the taking of it was not dishonest, We there- 1921. 

fore'see no necessity for altering the conviction under this se sec- , : Rabie A 

tion. i v: 
ME os ; ae jae anA King-Eniperod 
As régards the sentence the three accused are respectable young ae 


men of whom the oldest is aged rg and the youngest 15 years. They 
appear to have acted under the influence of excitement. The 
complainant had run down an old woman with his bicycle ‘and 
apparently the accused.took it upon themselves to punish the com- 
plainant and to take steps to compel him to pay compensation 
to the woman. Under these circumstances we do not think that 
the petitioners should have been sentenced to imprisonment and 
also as regards the sentence passed on Fakir the finding of both 
Courts is that the offence was purely technical. 
- -We therefore make this Rule absolute to this extent. The convic- ie: 
tion of the petitioners under section 452 are altered to convictions 
under section 448 Indian Penal Code and: the sentence of each of 
the petitioners under this section will bea fine of so rupees each 
with one fortnight’s rigorous imprisonment in default of payment. 
The sentence on the petitioner Fakir under section 379 Indian Penal 
Code is reduced to a fine of 50 rupees with one fortnight’s rigorous 
imprisonment in default of payment. The order as to compensa- 
‘tion to complainant will remain unchanged. E 
A. T.-M. ae Rule made absolute, Séntence modifed, 
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Admissibility — Judgment “an ee case— Former statement of “lêndis- 
” Charge, not specific. : 4 i f Ae 

"Judgment of the probate Court is inadmissible ‘in evidence in a proceeding 
under section 193 of the Indian Penal Code for perjury committed in the testamen- 
tary suit. a - ors a 


Criminal Appeal No. g2 of 1923, against the order of Nr. K. B. Das Gupte, 
sr Presidency Magistrate, Calcutta, dated the 10th February, 1923. 
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CRIMINAL. ` -Former statement of witnesses can be used in certain, circúmstences to contradict!» 
ima or,corroborate them: 3 they cannot.be used as substantive-evidence. 
wr" A charge; which is not reasonably sufficient to give the. accused notice of the 

RHE: Oates matter with which he is charged, is bad. . 
King-Emperdr. 1 Appeal by the Accused under section 410 of the Criminal Pro- 
>» = ` cedure Code.. 
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Prosecution under:section 193 of the Indian Penal Code, 
The material facts appear ‘from the judgment. 


Mi. Langford James and Babu Probodh Chandra Chatterjee f 
for the Appellant. E | l l 
Mr. Orr. for the Crown, ' a” l = 4 A 
Ya . x E ` C. A. V, 

The following Magrini were delivered : A 


May, 7. - .C.:Ghose J.—This is an appeal against the conviction òf sa 
sentence-passed upon the appellant under section 193 of the Indian 
Penal: Code-by the Third Presidency Magistrate of: Calcutta by his 
judgment.dated the roth February, 1923. , 3 

- The facts:which gave rise: to the prosecution of the: appellant 
under section 193 Indian Penal Code, out of which this appeal has 
arisen, ‘shortly stated, are as follows :—One James Robert :Edniond 

George propounded the will of his sister, Ellen Lavinia Price, bear- : 

ing date the 9th October, 1912, ‘in testamentary suit’ No. 17 0f. 1922 

on the Original, Side of this Court. The testatrix died on the rst 

e March, 1922, at No. 49, Wellesley _ Street in Calcutta, being then 
about 71 years of age and by her will she bequeathed the whole of 
her ‘estate, subject to the payment of certain legacies, to her brother 

2 George whom she also appointed sole executor. Among the legacies 
was one of Rs, 2,000 to her sister, Mrs. Mendietta, who filed in this 
Court a caveat against the grant of probate of the said will, The will 
was in the handwriting.of the son òf George and it bore the’ signa- 
ures of'two attesting witnesses, namely, the signature of the appellant, . 
E, Oates, described as an Assistant in the firm of A. J. Main & Co. 
and residing at 86, Dharamtola Street, and of one Peterson, Assis-. 
tant in the firm of Kilburn & Co. and -also - residing at 86, Dharam- 
tola Street. The said testamentary suit was heard before Mr. Jus- 
tice Buckland, and the propounder, George, gave evidence in that- 
suit, in the course of which he stated, among others, as follows :— 

t A day or two before the goth October, - 1912, -the propounder,.’ 
George, was asked to attend at his sister’s house at No 86, Dharam- 
tola Street, for the purpose of witnessing the execution of her will. 
and between 6 and 7 P, M,on that date he attended: at her resi- 
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” defice,.where.he found one Mrs. Pybus and her son, : Mr.: Pybus. 
and one Allen, who was a dairy man and’ who used to supply his 
sister with milk. He asked his sister if these-were the witnesses. 
She said, ‘No, there are others coming in’, She sent word to Oates 
and Peterson; who were living in the same house and they appeared 
on the scene. George knew Oates but he had only seen Peterson 
once or twice ; after a few formal words, the testatrix brought out 
the paper on which her. will was. written. She said, it wae her death 
warrant, ard after stating that it was her last will and testament, the 
testatrix signed it, initiating the alteration on the first page. All' the 
persons present saw her sign and after she -had done so, Oates and 
Peterson signed in turn, at the request of the testatrix as lattesting 
witnesses. Pybus and Allen were about to sign the will, when 
George said, there was no need for more than two persons to 
sign, and they thereupon refrained from signing the will. After the 
will-had been so signed, Oates and Peterson went away, Mre. 
Pybus and‘ her son also left, leaving Allen .and sere who left 
shortly afterwards.” 

At the ‘trial before Mr. Justice Buckland, in addition to Gane, 
Pybus and Allen both gave evidence and they supported the story 
of George. The appellant, Oates, was called as a witness. in the 
said suit and his evidence was .to the .effect that on one occasion 
George, with whom he was not acquainted at the time, came.upstairs 
to him and said that his sister was in a very.serious condition ; 
she was dying, and would he (Oates) mind signing the will asa 
witness ? Without waiting, Oates said that if it was a serious thing. 
he would sign at once. He signed the document and thereafter 
went downstairs and that was all he knew about the will. He. did 
not-see. the. testatrix on that day and the testatrix did not oe 
will in his presence. 

Mr. .Justice Buckland gave judgment on.the 318t July, toaa 
‘and granted probate of the said will, The other attesting witness, 
Peterson, was not called, as he had left India, but Mr. Justice Buck- 
land observed as follows about the testimony of Oates before , him. 


“ Oates has been called and he was called for the purpose of prov-- 


ing execution. He admitted the signature but denied that the con- 
comitant circumstances were such as section so requires. If . Oates 
could not be found, then I think there can be no question that: the 
evidence: of Peterson’s signature and of the signature of the testa- 
trix and of the concomitant circumstances would be sufficient. Then 
does the circumstance that one of the persons who is said to have 
been an attesting witness, who has been called, who, admits, this 
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signature but d not prove: the - attendant circumstances, defeat 
the propounder, and may the attendant circumstances be proved 


“by other evidence.? I see- nothing to the contrary and. in my" 


judgment probate of the will ought to issue, if I find asa fact that” 
it-was duly » exécuted: according 'to ‘law. Before I dispose ‘of the’ 


case, Ef must deai: ‘with. the'matter of the witness ‘Oates.’ I havc“ 


no: ‘doubt in my. mind that Oates’has committed’ perjury. deliberately ` 
planned. This:-taust be further’ investigated by a criminal Court” 
and I:therefore'direct that the papers be sent to the Government 


~ On the grst ‘August, 1922, ‘Mr. Justice Buckland’ granted sane. 
tion under section ‘195 of the ‘Code of ‘Criminal Procedute to the” 
Public Prosecutor to prosecute the appellant for having on. tertain 


.Solicitor with-a view to an application being made for sanction to £ 
` prosècute Oates for giving falseevidence.” > ` ny 


c 


wi 


Lry 


dates àt'Calcutta, ‘being bound ‘by solemn ‘affiirmation to state the l 


truth, intentionally given false’ evidence’ in a judicial proceeding by”. 
‘having giver false. eviderice i in answer to questions (which were set ` 


out in a schedule) put to him in the course of his evidence before | 4 
this Court. “The schedule contains practically the whole ot Oates’ | 


evidence beforè-Mr. Justice Buckland. 
“The matter then went beforé the Third Presidency Magistrate” 
and Oates was charged with having given false evidence in answer to. 


Ba 


2a 


= 


certain of the following questions, the questions being the same as” 


are in the schedule to the order granting sanction. At the trial ` 


ee 


before the Third Presidency Magistrate it appears that the judg- 


ment of Mr. Justice Buckland, as well as the depositions of George, 


Pybus and Allen before the learned Judge were tenderéd and receiv: . 


ed i in evidence. In addition thereto, George, Pybus~ and Allen’. 
were examined before the Third Presidency. Magistrate. Mr. : 
Mohini Mohan Chatterjee; a solicitor .of this Court, who was the 


‘solicitor of George in the proceedings before Mr. ‘Justice Buckland, | 
was also. examined. In addition to this body of evidence ‘certain ` 


other witnesses were called, whose evidence,- however, i is not masg 
rial for the purposes of this appeal. KA 

“On behalf of the appellant it has been dneni before us 
thát the Third Presidency. Magistrato was wholly wrong in admitting” ” 


in evidence, at the trial before him, the judgment of Mr. Justice ` 
Buckland and the depositions of George, Pybus and Allen in the’ ~ 


testamentary ` suiti Jt has further been contended before us that: 


the circumstdnces under which the evidence of “Pybus and „Allen 


was ‘obtained ‘and the evidence itself of these two witnesses ‘show. 


ba 


pal 


conclusively that ho reliance can’be placéd‘ upon the statements oe * 
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witnesses like Pybus and Allen. It has also been argued that if the Ca {MINAL, 
avidence of Pybus and Allen cannot be believed on the question as PE 
to.who were present at the time and place, when and where, the . 
testatrix is. alleged to have signed the will, the evidence of George, .. 
who procured these witnesses, must be disbelieved. Our attention | 
has been further drawn to the form in which the sanction to prose- G C Ghosh, F. 
cute has been granted and also to the charge framed against the acs 
cused in the Court of the Third Presidency Magistrate. 

We have carefully gone through the order granting sanction to. 
prosecute and the charge as framed against the accused in the Court 
of.the Third Presidency Magistrate and we observe that at no time 
was an opportunity afforded to the accused to know. with certainty 
the precise questions in respect of which he is alleged to have inten- 
tionally given false answers The examination of the accused in the 
testamentary suit covered a wide ground and it was incumbent on . 
the prosecution to specify the particular answers given by the accused 
in the testamentary suit, which, according to them, were intentionally 
false. No such particulars were ever specified and we think the accused 
had a legitimate grievance about the way in which he was called 
upon to meet the charge against him. Further, we are constrained | 
to observe, that we know of no provision under the law which 
authorised the reception’ in evidence by the Third Presidency Magis- | 
trate of the text of Mr. Justice Buckland’s judgment in the testa- 
mentary suit. The learned Deputy Legal Remembrancer, who ap- 
peared in support of the conviction of the appellant, has frankly 
stated to the Court that the judgment of Mr. Justice Buckland 
ought never to have been received in evidence in this case. , We 
think the accused has been very considerably prejudiced by that o 
judgment baving been received in evidence, and so far as this appeal , 
is concerned, we must put the same entirely out of our consideration. 
As regards the depositi ons of George, Pybus and, Allen in the testa- 
mentary suit, the same no doubt would have been relevant if they, 
were used for the purpose of corroborating the statements of the, wit- 
nesses in question at the Criminal trial., The judgment of the learned | 
Magistrate, however, shows conclusively that they were not used for 
any. such purpose and under those circumstances we think it Was 
unfortunate that the depositions of those witnesses i in the testament- 
ary suit should have been used at the criminal trial. wr 

_ it now remains for us to consider whether on the “merits the de 
positions of George, Pybus and Allen at the criminal trial can be 
relied upon. The witness, George, in his deposition before the 
Magistrate states that his sister was ill in November, r912, and not 
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before, and that although she had | lapses of illness, she was not ill 
on the:gth October,- 1912. He said that he had seen Peterson: only 
once or-twice ; that he did not remember having heard him speak 
before the:gth-October, 1912. He did not know Mr. QOates.at all, - 
except that he‘had seen him at ‘86, Dharamtola about 19r2—once or 
twice in all before October,-rgr2. He had never spoken to him. nor 
to:Peterson. He was shown a-rough plan of. the house, No..:86,. . 
Dharmatola Street, which, it is clear from his cross-examination, had 
been/made by him in order:that-the same- might: be used by Pybus. 
and’ Allen for the purpose of “ refreshing ” ‘their - memory: as regards 
the ‘arrangements of the rooms, etc., in the house inquestion. He 
says that his attorney told him that he must have two witnesses-to 


‘prove the will, and he adds, “ When I saw Oates failed and Peterson - 


not available, I set‘about ‘getting two witnesses who had witnessed 
the execution: I discovered them within a week or fortnight.” -- He 
said that he knew one Mr. Griffin and told him‘to enquire about 
the whereabouts of Pybus.’ He found Pybus’s memory fairly good 
before he had refreshed it. He found it defective in some respects, 
in-some minor details. Pybus knew the position of the rooms ; but 
he had to'refresh Pybus’s memory”. ‘The genesis of the plan (Ex- 
hibit H-1) “was to refresh Pybus’s memory. ’“ He added that in 
order to confirm their-ideas about Peterson, he'‘charged” them with 
a description ‘of Peterson in his‘own way. ‘ The description of Peter- 
son in the plan itself is marked ‘Exhibit H. He stated that-he had 
been to the: offices of Messrs. A.‘ T. Main & Co. in order to get 
Pybus and-Allen’verify Mr: Oates’ signature: ` That was‘after Oates 
had refused'to'make an affidavit in the testamentary suit: 
“In the course of hig évidence in the Court of the’ Third Presi- 
dency -Magistrate, thé ‘witness, Allen, admitted that it was George 
who had pointed out Oates to him in the High Court. Aller gave 
a minuts description of the various incidents at the - time of the exe- 
cution of the will and’in support ‘of his’ evidence he produced the 
counterfoils of a bill’ book, which showed that-hé-hdd to receive a 
sum of Rs." 7-8-0 from Mrs. “Price for milk supplied ‘during-Septem- 
ber. At the end of ‘his examination hè made the following state- 
merit :-~"* Mr. Chatterjee (the solicitor) put some questiohs to me 
thën he drafted the statement, “Exhibit 9, then I’read it and signed 
it I presumed that ‘Oates and Peterson had also signed and so I 
said’ they had ‘signed. “Mr, Oates took up the pen but I did not see 
him sign. “ He pointed ‘to i SERES and said he had already : 
signed.” -- 

“The witness, Pybus, admitted that he had been convicted ona 
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charge of'theft and had been bound down. under the provisións of ` 
‘section’ 562 of the Code of Criminal Procedure. He further admitted ` 


that before that he had been concerned in'a bogus cheque . matter ° 


i.e. that he: had issued a bogus. cheque. The Criminal Investigation 
Department were after him and he paid up the money and the mat- 
ter. was allowed'to be dropped. He admitted that he did not see 


} 


the attesting witnesses actually sign and that, therefore, when he : 


stated that they did sign, it was because he reasonably believed that- 


they did sign. When he stated that they did sign, that was not ac- 


tually correct. . He further said in cross-examinati2n that he was not - 


in a position while in the: room to see any of the witnesses actually 

As regards Oates, he admitted that it was George 
ed out Oates to him and to Allen in the High Court. He added 
that the reason was that he had only seen him once in his life and 
that had not George pointed Oates out to him- he would not have 
been able to swear about his identity. 


4 


who had point- | 


w 


As regards the evidence of Mr. Mohini’ Mohan Chatterjee, the“ 


same taken along with the evidence of his clerk leaves no room for 


doubt that when Oates was brought to him as an attesting witness to- 


the will, all that he did was to give instructions, to his clerk to draw 


up.a.common form affidavit. Mr. Chatterjee very fairly admits that » 


he did not make any notes whatsoever of the conversation between 
him and Oates and the inference seems to be irresistible from the 
evidence of Mr. Chatterjee taken as a whole that from the fact 
that Oates was brought to him as an attesting witness, he believed 


that Oates stated to him that he had seen the testatrix sign the will: ' 


~ 


In any event, we are persuaded thatthe evidence of Mr. Chatterjee : 


can Only be used for the purpose of corroborating the evidence of ` 


George. Therefore the question resolves itself into this, whether the 
evidence of George can under the circumstances detailed above be. 


believed. If it can be believed, then no doubt the evidence of Mr, ` 


Mohini Mohan Chatterjee can be used in support of the same, 


- We have after a very careful and anxious consideration come to . 


the ‘conclusion that, having regard to the statements made by | 


George, Pybus-and Allen it would be the height of absurdity to rely 


on their evidence. The circumstances brought out in their evidence . 
are of such a suspicious character that we have no- other alternative. : 
but to decline to believe their evidence, Itis quite clear from the ` 


evidence of George that he drew up the plan Exhibit H-r and sup- 


pliéd the description of Peterson, Exhibit H in order, as he Says, to 
` “refresh ” the: memory of Pybus and Allen—in other words, it ig - 
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quite er that George has noa the ‘witnesses, Pybus and Allen, È 


„This conclusion is further strengthened by the fact that it was he” 
who pointed out, Oates to the witnesses, Pybus and Allen i in the 
High Court shortly before they gave evidence. If we hold that 


'” George has tutored the witnesses, Pybus and Allen, as we do, then k 


, there is an end of the case ‘for the „prosecution. In these circum- 
stances we are not prepared to use the evidence of Mr. Mohini. 
Mohan Chatterjee i in support of the case for the prosecution. 

Now, if we cannot believe the evidence of George, Pybus and 
Allen, it-follows that we cannot accept the evidence as regards the 


the will by the testatrix. In this trial we have got to be satisfied’ 
beyond doubt that the Witness, Oates, has intentionally given false 


. identity.of Oates, having been present at the time of the execution oa ane 


evidence. We find on the record no evidence calculated to lead us Ri 


to hold affirmatively that Oates has intentionally given false evi- 


dence. On’ the contrary, : ‘there are abundant indications on the Mr i 


record, suggestive of the fact that the witnesses for the prosecution 
are unworthy of credit. . In these . circumstances, we are constrained ` 
to hold that the prosecution have not made / out any case whatso- 
ever against the appellant Oates, l : 


The result, therefore, is that the conviction of and sentence pass- ` 


ed on the appellant are set aside and the appellant is acquitted.. 


The bail bond of. the — will, soe be accordingly d dis: 
charged. .. | 


Cuming Jorn is-an sahan -against the order of Mr. K. b. 


a ‘Gupta; 3rd Presidency. Magistrate, convicting the appellant, ` 


one R.H.E. Oates under. section 193 for having intentionally given 


false evidence i in av judicial proceeding and sentencing him to’ un- ~~ 


dérgo. one year’s rigorous: imprisonment. The facts would appear 
to be these. .. The. appellant was' called as a witness in a certain 
probate.suit.in which the will of. a certain Mrs. Price was in question: 


The will. -was. propounded by.one Mr. George and a caveat i 


was entered. by-a Mrs. Menditta. Mr. Justice Buckland by whom 
the case was. heard was of opinion.that Oates had committed por- 
jury and. directed the-papers. to.be sent to the Government Solici-* 
tor with a view.to.prosecuting. Oates for perjury. The Government ° 
Solicitor .put in an ‘application in which he first‘set forth the facts 
of. the.case . and then- some so .questions to and’ answers given by 
Oates and. he’ asked: for sanction to. prosecute Oates for. having | 


given_false answers to -certain of the questions put to him as set out P 


in para 6. , He did not specify which answers were false. Para 6 
contained all the, .so.questions. and apparently the case was, as ro 
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read the application for sanction, that- all these 50’ answers were ‘false: 
Mr. Justice Buckland then gave sanction to prosecute the appellant 
for having given false evidence, by having given false evidence in. 
answers to questions set out in the schedule put to him in the course 
‘of the evidence. The sanction apparently covered all’ these BO- 
answers and I take it, it was the case of the prosecution that all the 
answers were false. On the sanction the appellant was put on his- 
; trial and after: recording certain evidence the Magistrate drew upa: 
charge under section 193 against the appellant. The charge is a 
remarkable . document. It covered in .my brief 434 ‘pages of type- 
writing. The material portion is as follows. “That you......inten- 


tionally - ‘gave false. evidence ina stage of.a judicial. proceeding to `` 
wit the prceedings in the-suit.'above -mentioned by having- given © 


false evidence i in answer to certain of the following questions put to 
you in the course of your, evidence ‘before :the said Court.” Then 
followed, the, 5o questions and the answers to’ which I have ‘before ' 
referred. Which answers were alleged to be false did not appear.and 
it.is impossible to’ discover. from the charge itself and no accused per- 
son reading such a charge could say what he was called-on to ‘answer. 


It could not be, said that such a charge was: reasonably sufficient to . 


give the accused notice of .the matter with which’-he was: charged. 
The learned Magistrate’s attention was drawn to section 222 (1) 
Criminal ;Procedure Code. Mr. James who appeared for the: appel- 
lant has not asked however, for a fresh trial, preferring, and as will 
be seen later, rightly, to base his defence on the merits. He has 
also contended. that certain evidence which has been admitted is 
inadmissible. The evidence is the evidence of George, Pybus and 


Allen given in the probate proceedings before Mr. Justice Buckland ` 


_ and the judgment of Mr. Justice Buckland in the same proGeedings. 
Now former statement by witnesses can be used in certain circum- 
stances to contradict or corroborate, them.. Mr. Orr contends that 


the statements in question - were used to corraborate therevidence -~ 


of these three. witnesses. But a perusal of. the learned: Magistrate’s 
judgment, wilh show that he used these statements not. to corrobo- 
rate the witnesses but as substantive, evidence.for he says that the 
evidence given in the High Court appears to him to.be more: 
truthful , than what ‘they had. given before ‘Aim. For this purpose 
they are obviously inadmissible. n Sa 

With regard, to the admission, of the en of Mi. Justice 
Buckland, in, the Wil casa-Mr.- Orr does not attempt: to.defend it. 
It was most improperly. admitted and has_I think seriously prejudis, 
ced the appellant. With. regard to the facts of. the case as I have. 
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poitited out the charge threw no'light on what the appellant- is 


charged with ‘but from the judgment of thé learned “Magistrate‘and 
the argument of the learned counsel it would -seem that thé case’ 
against. the. ‘appellant is that he stated that he did not see the testatrix 
sign the will but that it was brought up to him by George’ to his own! 


, Toom upstairs and George told him, Mrs....Price wag very- ill and‘ask~ 


ed him to sign the will.as a witness and he did so while the-trith: 


was that-he came downstairs.and actually saw Mrs. Price, the lady ` 


whose will ‘was:'in question in the probate proceedings, ` sign ‘the 
will and then attested it. With regard to the presence of the appel= ` 


lant, Oates, at the. time. of thé alleged. signing of the will by Mrs: | 


' Price the.case against the appellant ‘rested mainly on the point there - 


are three witnesses Pybus,-Allen and George and also the ‘solicitor 
Mr, Chatterjee, The last witness was not actually’ present büt the 
case’ of the prosecution is that Oates made certain admission-to ` 


him ‘at ‘the, time of the application for the probate which would an 


_Oates already saw the signing of the will. | ae SWE: 


I shall deal, first of-all, with the evidence of Pybus ‘and:Allen ~ 


who.alleged that they saw Oates: in the room at the time of the’signing - 


ofthe will. In dealing with their evidefce certain facts: have to be 
borne in. mind, namely, that the events to which they are- deposing 
-taok place some ten years ago on gth October, 1912, ' that they had 
apparently never seen Oates before the gth Ostober, r912, and they 
did not see him agaiù until George pointed, him out tò them in 
the High Court as Oates during the trial of the Will case some 


- 10 years later. IE they did see this person ‘who, ås they- allège, 
- witnessed the will they saw him for perhaps an hour 10 years. ago. 


They had not known him before. They apparently- never saw ‘hit 
again. They had no particular reason to remember him., -In - 
such circumstances, it is highly. improbable, though not impossible, 


that they would Temember him.’ But when we come.to examine ` 


their evidence and George’s the only conclusion’to which wêican | 


“ come is that they are ‘tutored witnesses on whom: no reliance ‘can be ` 
-placed. I will first consider the witness Pybus......He admitted ` 
that he has been convicted for'theft.. He was concerned in a bogus - 


cheque case. On his own showing he i is ‘therefore a somewhat uù- ~ 


scrupulous person.’ He admitted’ that: George couched him in his ` 


evidence. Mr. George gave him a plan ‘of the-house where thé will ` 
was signed apparently to help him in his éross-examination;“: Mr. 


. George also gave'him a description of ‘Peterson the other witness. ` 


He further admitted that George. pointed’ out `Oatès to: ‘him ‘and ° 
Allen in the High: oo and says that if this ‘had not -been doie -he~ 


w 
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could not have identified Oates, Then ‘he’ stated that George gave 
him and Allen. sora RS 50 ‘each to pay their expense which G2otge 
denied. His evidence i is that the witnésses ‘and: testatrix all signed 
with his fountain pen. An examination of the ‘will would ‘show that 
Mrs. Price signed with entirely different “ink to“ what Oates and 
Peterson signed. He admitted be did not see Oates sign. He is, 
on his own admission, a tutored witness and no reliance whatsoever 
can be placed on his evidence. The other ‘witness ofthe signing of 
the will is Allen. He is a dairy man who supplied Mrs. Price with 
milk and the case is that on the gth October, 1912 she came ‘to’ Mrs. 
Price to collect a bill for Rs. T8. He was ‘asked’ for sòme ‘ reason- 


to wait. He did so, why, is not clear, and apparently ‘saw the sign- i 


ing of the will. In order to substantiate his story à certain bill 


book is.produced in which are the counterfoils of the bills for‘milk 


and on the particular bill is noted “ paid g. ro” The witriess how- 


„eyer in crogs-examination is positive that he paid Rs. 7-8 over re- 


ceived for the bill to his wife, ‘on the gth October, rgta@ at 12 AM 


_-Iftthat is so he obviously could not have received itin the evening of 


wal 


: the gth October, 
presence is not quite clear, 
‘seen Oates before or after the day of signing the’ ‘will until Oates was 


How George came to remember the ‘witness's 
This witness too like Pybus had not 


` -pointed out to him in the High Court after an interval of 10 years. 


- 


~. ent to that given by George. 
fait and not speaking with a foreign accent. 
_as medium height and built, slight stoop and speaking‘like a foreign- 


‘He gave a description of Peterson, the other witness, entirely differ- 
He describes him’ a tall-6°ft; and 
George desccibed him 


„er. The prosecution contends that these witnesses have beeh got at. 


“A witness who can be got at can obviously be got at by either party. 
I must reject the evidence of these two witnesses as worthless, They 
‘are; on their own admission, couched and ‘tutored witnesses. tt is 


“most unlikely that after ro years they would rémember a man 


s» whom they only saw for an hour or so. 
: ` could not have been there but was there the day before. “No ex- 
| _ planation has been, offered how George could remember after these | 


‘Allen on his own evidence 


<- -10 years their presence at the signing of the will, Hè had'no reason | 


r i 


=:of George corroborated by Mr. Chatterjee. ‘George i isa highly in ' 
i. terested person, 


` t ] = # 
+ » ” ore 
3 2 ba - 4 qd 
= | 


~. to remember it, 


ae ~ 
° 

t * 
A 


I will now consider the evidence of George and Mr. Chatterjee. 
_ The prosecution has argued that even if we reject the evidence of 
- Pybus and -Allen, the appellant can be convicted on the testimony 


He was endevouring to establish a wilt- which 
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gave him his sister’s property to the exclusion of his other sisters. No 
doubt-he has’ succeeded in establishing the will in the probate Court 
and so it is argued he had nothing more to gain. No doubt that is 
“so but obviously he must give the same evidence in the Magistrate's 
Court and in the High Court and he had possibly a desire to punish 
Oates whom he might consider had let him down. - His evidence if 


it stands alone is worth little or nothing. On his own admission he. | 


had tutored the witnesses Pybus and Allen. He refers to the pro- _ 


cess somewhat euphemistically as refreshing their memory. He had 


_4plan-of the house .and a description of Peterson. Exhibit.(H. H.), - 
drawn up to refresh their ‘memory with. Take only one instance 


George states “ To confirm idea about Peterson I charged them (the i | 


witness) with a description | of Peterson in my own way. n In the 
other words, George admits tutoring Allen and Pybus to give false - 
evidence for a-inan'who deposes to facts which -he does not really 


recollect after being tutored what to say is giving false evidence. A- 
person who would induce a witness to give false evidence is clearly 


capable of giving false evidence himself. In these circumstances I 
can place no reliance on George’s statement by itself. ik 

The prosecution contends that the evidence.of Mr. Chatterjee 
the solicitor who acted for George io the probate proceedings corro- 


borates George. His evidence amounts to this that George brought f 


Oates to him to swear the necessary affidavit of an attesting. witness 
and that Oates made. some statements to him to the effect that the 


e Will was duly executed in his presence and he was one of the attest- 


ing witnesses. Mr.. Chatterjee made no note of what Oates actually 
did say and it is obvious that in this case it was most important to 
know the exact words ‘used by Oates. 


Mr. Chatterjee then instructed his clerk to draw up the affidavit < 
and the clerk. says he draew up the usual affidavit: The fact remains - 


that Oates when the affidavit was sent to him refused to sign it as 


being inaccurate....... Mr, ee evidence places ‘the case for 


r 


the prosecution no Kahr 


Lastly, the appellant has urged that he had no motive to give | 


š 


7 


false evidence: As far as can be seen he had none, The only 


motive suggested is a desire to ‘oblige Mrs. Menditta an old lady in 
no way connected with him. The prosecution has failed to make 
out any case against the appellant of giving false evidence. . 


. The.finding and sentence of the learned Magistrate must there- ` 
foré be set aside and the appellant acquitted. Ifon bail, he should | 


be discharged therefrom. a7, rn ok we 
AT, M TE | Appeal allowed, 


4 
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-GRIMI NAL REVISIÓN. 


Before Mr. Justice C. C. Ghose and Mr. Justice Cuming 


SAILENDRA CHANDRA. SINGH AND ANOTHER. 
v. 
KING-EMPEROR.* 


Retrial—Criminal Procedure Code (Act V of 1898), See. 34a substansa come 
pliance: 


‘After seven of the prosecution witnesses were examined in chief, the “accused 
were examined. The Magistrate framed a charge on the same date udder section 
370 of the Indian Penal Code and adjourned the:case, to a future day. On the 
adjourned date, two more prosecution witnesses were examined, and all the 
nine - prosecution witnesses were cross-examined „and the case was adjourned 
for defence. On the date fixed, the Magistrate recorded examinations of the 
accused (petitioners) on the back of the form used for examination of the 
accused under section 364 of the Code of Criminal Procedure. The record 
was as follows—‘** Examination of the accused after the cross-examination ofall 
the prosecution witnesses and before he is called on for his defence. Ploa—Not 
guilty.” , Thereafter four defence witnesses were examined and the Magistrate 
convicted the petitioners under section 379 I. P. C, : 


Held, that as there was not substantial compliance with the provisions í gec- 
tion 342 of the Code of Criminal Procedure, retrial from the point at which 


the accused should have been examined under the said section 342 should be 


sana = i 
Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused, 
| The, ‘petitioners were placed upon their trial betore Babu J. 
Chakravarty, Deputy Magistrate, at Manikganj in the District of 
Dacca, on a charge under section 379 I. P. C. for forcibly taking, 
away paddy from a plot of land, in respect of which there was a dis- 
pute as to title between the. parties. The trial commenced on the 
and February 1923 and on that date 7 prsecution witnésses were 
examined in chief and the trial Magistrate examined the, accused, 
petitioners, who made a statement. @n the same date, the Magis;. 
trate framed a charge under section 379 Indian Penal Code against 
the petitioners and adjourned the case to the rath February 1923;. 
On the rath February. 1923, two more prosecution witnesses were 
examined and.all .the nine.prosecution witnesses were icross-examin- 
ed and the case was adjoumed to the agnd . February 1923, for 
defence.. Qn- the. 22nd February 1923 the Magistrate, record- 


E. Criminal Revision No. 438 of 1923, against the order” of the Additional Dis- 
trict Magistrate of Dacca, dated the rath April, 1923, modifying that, of Babu. J. 
Ch akravarty, Deputy Magistrate of Manickganj, dated the a6th February, 1933- 
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ed examinations o the accused pendonor on the back ‘of the forma forma rA 
tised in a their previous, statements and the record runs ‘as 


“+ 


follows :- l l A T 


AA A | 
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a Exsinination of the accused after” tha’ cross examination of a 


Mi the prosecution witnesses and before he i 18 called on for his defence :-— 


+ 


+ 
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Thereafter four delens; witnesses were damna The. trial 


“Plea ?—>Not guilty.” Wt! | E EE 


‘Magistrate by his order dated 26-2-s3 convicted the petitioners under 


section 379 Indian Penal- Code and: ‘sentenced ‘each. to’ undergo rigor- 
„ous ifnprisonment for a" months. "On appeal: to the. District Magis- 
trate; Dacca, , the additional District Magistrate, who. heard the ap-- 
peal, by his’ order dated 12-4-23 affirmed the convictions. but reduc- 


ed. the , sentences to one.. month’s rigorous imprisonment each: - 


Against the order of. conviction and sentence as altered - in appeal. 
the petitioners. ‘moved the High: Court. - ao 


Babus Manmatha Nath Mukherjee (for Babu Dasarathi Sanyal), 
Debendra Narain Bhattacharjee and Kanai Lal Saka A the hice 
tioners. h ‘ ; y 


* 
a > kl = hé 

pa 
+ woe Reet - =%2 
wo 


NG One appeased: for the Opposite Party. Pi, Be AE, a 
The judgment of the Court was as follows: 2° °* * T, : 


` b 


GLENI 


This Rule was limited to the ground of non-compliance with the, 
provisions of section 342 ‘of the Code of Criminal Procedure. . "The 4 
Magistrate has submitted an explanation in which he pointed. out.-. 
“that there was an ‘examination of the: accused under'the provisions.. 
of section 342 as. would appear from the record of such examination 
on the.back’ of the form used “for examination under section 364- 
We have looked into the record. We are ‘not prepared to Bay | that? 4 
there has been in this case a. substantial SPANS with the pro” 
visions of ‘section 342. ; ee 

In that view of ' the matter, the retrial from “ka point at t which 
the accused should have heen ‘Sxamined under section’ 342 would. 
seem to be necessary. “But” Mr." Mukherjee who has argued on, 
behalf of the petitioners -has brought to our notice the fact that out: 


= “ 


of the sentence of rigorous imprisonment-for a period-of ore month? ` 


the petitioners have ` already undergone the sentence fora period 
of s2 days. “In those. circumstances ‘the petitioners have:-not dim. 
played any great keenness- in asking for a- retrial and! they haveri 
appealed to us-to consider whether in the events which have. hap 
"pened the conviction ‘and ‘seritence-may not now: be- set aside 
“and no further action ‘thay not be ‘directed. Having regard. to al 


s 


ee COURT. 
| ` tl i 


Vou, XXXVI] 
the circumstances of this’ case, we think, we may stretch A poas 
in ‘favour of the petitioners. 

-= We accordingly set aside the conviction and sentence and direct 
that the bail bonds of the petitioners be discharged. 


A. T, M Rule made absolute ; Conviction set aside. 
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| Before Sir Asutosh Mookerjes, Knight, Judge, and Mr. Justice 
Chotsner. 


BIJAY CHANDRA SINHA 
v. 
HOWRAH AMTA LIGHT RY. CO. Ltp.*. 


Lease—Obligation to put premises in habitable conditlon—Tenancy, termination 
of— Notice, inealid~—-Transfer of Property Act (IV of 1882), sections 106, 
t16—Spectfic performance, suit for, when lies—~Lessee unlawfully vacating 
the premises— Lessor, right of--Surrender, acceptance of. 

In the absence of 2 contract to do repairs or of an obligation imposed by 
statute, there is no duty on the part of a landlord to put premises into a habitable 
condition : Chappell v, Gregory (1) and other cases. Even if the lessor be under 


an obligation to effect repairs and fails to comply with -the request of the lessee, 


_ the latter is not entitled to terminate the tenancy. 


` A-suit for, specific performance les when the lease essential for the completion 
of the contract has aot been executed ; and if there is a valid enforceable contract, 
either. party is entitled to call upon the other to complete the transaction by the 
execution and registration of the document of title: Puchka Lal v. Kuni Bekari 
(a) and other cases. | 


_ Where the tenant holds over on payment of rent to the landlord, after the 
expiration of the original term of the lease for three years, he becomes tenant 
from month to month according to the original purpose of ‘the tenancy under 
section 116 read with section 106 of the Transfer of Property Act: Zroilokya v. 
Sarat (3). 
said Act. 


-# Appeal from Appellate Decree No. 1890 of 1970, against the decree of J. 
W. Nelson Esq., District Judge of Howrah, dated the zand April, 1920, affirm- 
ing that of Babu Syama Charan Ukil, Subordinate Judge of Howrah, dated the 
aoth June, 1918. . i 

(1) (1864) 34 Beav. 250. (2) (t913) 5 C. L. J. 213. 

(3), (1904) I. L. R. 32 Calc. 123. l l A 
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Sach tenancy is terminated by a notice to quit under section 106 of the . 
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Where sod to quit which was served, was a notice of a Senge duration s 
than fifteen days but did not expire with the end of a month of the tenancy : 


m 
4 nr; 
} 


-k 


Held, ‘that the notice was inoperative in law andthe tenancy was not ‘termi. 
nated. f 


aera 


`: Where the ‘lessee vacated the premises before the lease haa eee lawfully, 
terminated, the lessor notwithstanding acceptance of surrender, is entitled to` 
damages and not rent, for the remainder-of the term; Jogendra v. Kurpal (1). | 
Appeal by the Plaintiff. 


Suit for specific performance of an agreement to lease and in the ; 
alternative for damages, 


5 7 15 


The material facts appear from the judgment. 


Dr. Sarat Chunder Basak and Babu Hari Charan Banjar 
for the Appellant. ki, D 


Babus Mahendra Nath Ray and Ambicapada Chowdhury for 
the Respondents. ~~ l . | 


. The judgment of the Court was delivered by ae 

‘ Mookerjee J: This is an appeal by the plaintiff ANG 
for specific performance of an agreement to lease and in the alterna- 
tive for damages. The subject-matter of the litigation is a house 
on the Grand Trunk Road in Howrah. In 1912, the first defen- 
dant (the Howrah Amta Railway Co.) proposed to the plaintiff to, 
hire this house, as a residence for their staff. The plaintiff agreed. 
and the final arrangement was that the defendant should hold the. 
house for a period of three years from the rst November 
1912:t0 the. 3rst October 1g15- at a monthly rent of, Rs, -190. 
No formal lease was executed. But after letters had -been' 
exchanged, the defendant entered into occupation of the: -house 
and continued in occupation ‘til the end of the term of the lease. ’ 
In July 1914 long bofora the expiry ‘of the term, the defendant 
informed the plaintiff by a letter that the electric light wiring of 
the house was ‘in a bad condition and required repairing. - The 
plaintiff took .no ‘notice of this request. The result was that the 
defendant again wrote to the plaintiff and intimated that if ‘the 
plaintiff did not make the repairs, the defendant would do the:need- 
ful and deduct the costs .from the rent. This : made the plaintiff 
alert and , in: : reply. he intimated to, the defendant that- ho- wag, 
wiJling to repair, the electric light, wiring, provided the deféndant « 
would continue the lease for three years more from the expiry-of the 
then current term. : -The defendant agreed to this | proposal by a letter 


(1) (1931) L L. R. 49 Calc. 345; 3 35 C. L. ‘J. 175» Mi; gh ter 
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dated "the 8th December xr914 and the plaintiff executed the repairs 
in due course. After the expiry of the term, the defendant con- 
tinued in occupation, but no formal lease was executed. On ‘the 
30th June 1916, the defendant left thé house. The company had. 
previously given notice to the plaintiff on the 9th June that they 
would vacate the house after the lapse of a month from that date. 
The plaintiff refused to accept the surrender and instituted this 
suit on the 26th January 1917. Messrs. Martin & Coa., who 
were the managing agents of the Howrah Amta Railway Co., were 
also joined as defendants ; but they contended that they had no lia- 
bility in respect of the matter in dispute. The Courts below have 
dismissed the suit, but on different grounds. The Court of firat 
instance came to the conclusion that the letter of the 8th Decem- 
ber 1914 constituted the lease, and that as it was neither stamped 
nor registered, it was not admissible in evidence. Consequently, the 
plaintiff could not claim specific performance. On appeal the Dis- 
trict Judge has affirmed the decree of the Subordinate Judge on an 
entirely different ground. He does not discuss the question of the 
effect of the letters from the plaintiff to the defendant dated the 3rd 
December ro14 and the letter from the defendant to the plaintiff 
dated the 8th December 1914. He proceeds on the ground that 
when on the 18th April 1916 the defendent called upon the plaintiff 
to repair thé house thoroughly and the plaintiff did not comply with 
“the request, the defendant became entitled to vacate the premises, 
On the present appeal we have been invited to consider, whether 
-the view taken by the District Judge is correct and whether the 
‘decree of dismissal could be supported on the ground assigned by 
the District Judge. In our opinion it is plain that the decree of 
-dismissal cannot be supported on either of the grounds mentioned 
-in the Courts below. l 
a As regards the view taken by the District Judge, it is plain that 
“the „plaintiff was under no obligation, contractual or statutory, to 
 éffect the repairs of the house. In this connection reference may 
be made to clauses (e), (f) and (m) to section 108 of the “Transfer 
-òf Property Act. Clause (e) is in these terms: “ If, by fire, tempest, 
“or flood, or violence of an army or of a mob, or other irresistible force, 
“any material part of the property be -wholly destroyed or rendered 
- substantially and permanently unfit for the purposes for which it 
: was let, the lease shall, at the option of the lessee, be void: pro- 
z vided:that if the i injury be occasioned by the wrongful act or default 
-~- of the lessee, -he*shall not be entitled to avail himself of the benefit 
of this provision.” Clause (f) is in these terms; ‘ If the lessor 
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Civit. neglects to make, within a reasonable time after notice, any repairs. 
ions: which he i is bound to make to the property, the lessee may make. 
nilar the same himself, and deduct the expense of such Tepairs with 


interest from the rent, or otherwise recover it from the lessor,” i 
eget hat ie ‘t Clause (m) is in these terms: *" The lessee is bound to keep, and, 
on the termination of the lease, to restore the property in as good, 
Mookerjee, 9. 
sits a condition as it was at the time when he was put in possession, 
i subject only to the changes caused by reasonable wear and tear or. 
irresistible force. ” Itis plain that none of these clauses entitles 
the lessee to call upon the lessor to repair the property. In fact, un- 
less there is a contract to the contrary, the lessor is not necessarily. 
bound to make any repairs whatever. This is clear from a long 
series 0f decisions of great authority. | 
In the absence ofa contract to do repairs or of an obligation i 
. imposed by statute, there is no obligation on the part of a “landlord | 
to put premises into a habitable condition : Chappell v. Gregory (D), 
orto do -any repairs whatever upon them: Goff. v. Gandy KON 
though by neglecting to dò so they become uninhabitable : “Arden. 
v. Pullen (3) Infact, as stated in Barker v, Barker (4), the land. 
ee has no right to go upon the premises if he desire to make” 
repairs, and if he do so in the absence of an express power ity 
the lease, he will be guilty of a trespass and may be restrained by 
injunction, although the non-repair may cause a forfeiture of his. 
own lease: Stocker v, Planet Building Society (5). On the other 
hand, the implied obligation of a, tenant from year to year ‘is ‘to 
* keep the premises wind and water tight: dumorth v. Johnson (6) 37 3 
Leach v. Thomas (7) ; ; Wedd 'y. Porter (8), and to make fair and” 
tenantable repairs : ‘Cheetham v. Hampson (9); Gregory v. Mig? : 
keli (10) as by putting fences in order or replacing windows or doors” . 
that are broken during his occupation, or cleansing drains and 
sewers ; Russell v. Shenton (11), h 
In the case before us, there was no covenant to repair and the 
lessor could not be called upon by the lessee to effect any repairs. 
But even if the léssor was under an obligation to effect the repairs 
and failed to comply with the request of the lessee, the leasee was i 
: not entitled to terminate the tenancy. Under section 108 he could ` 
remedy the breach himself, after giving reasonable notice to the ` : 


L) 


(1) (1864) 34 Beoav. ago. h ; (2) (1853) 2 E & B. 845. i po 
(3) (1842) 10 M. &. W. 331. A 4) (1829) 3 C. & P. 557. a a 
(5) (8797) 27 W. R. (Eng.) 793 (877) (6) (1832) sC. & P. ‘339. e 

: - (7) (1835) 7C. & P. 327. , (8) (1916) 3 K. B. gx (100). 
(9) (1791) 4 T. R. 318. (10) ee 18 Ves. 328 (331). A 


_ (11) (1842) 3 Q. Be 449, L, t, ; a (a 
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lessor ‘and to recover the amount expended by him, together with 
interest, ‘either by deducting it from the rent or otherwise. It is 
not suggested that ifatenant has taken a house which is out of 
repairs, he should put it in repairs when the lease comes to an end ; 
but he is bound’to maintain and restore the property in the ‘coud 
tion.in which it was when it was leased out to him. If the building, 
when demised, was an old one, and there was a covenant to repair, 
it is not necessary that the old building should be delivered upina 
renewed form : Lister v, Lime (1). The position is thus clear that 
the lessee was not entitled to terminate the ak on the ground 
assigned by the District Judge. 

“ We have next to consider the ground assigned by the Subordi- 
nate. Judge. The Subordinate Judge has held that there was a com- 
pleted contract for the lease and that consequently the letter of the 
8th December 1914 should not be received in evidence, as it was 
neither stamped nor registered. In support of this proposition, 
he has placed reliance upon the decisions in Boyd v. Kreig (2) ; 
Hemanta Kumari Debi v. Midnapur Zemindari Co. (3), and 
Hemanta Kumari Debi v. The Midnapur Zemindari Co. (4), The 
letter of the 3rd December 1914 was in these terms: “I beg to 


inform you that I ‘shall be glad to do the necessary electric wiring 
ori your assuring me that you will continue to be tenant fora 


further period of three years after the expiration of the lease. I 
require this assurance, as, on the present terms of the lease, I have 
not to do any repairs or works in the building, as long as the cur- 
rent agreement lasts.” The reply dated the 8th December was in 
these terms : “Iam prepared to continue the lease for three 
years and would like sanction at once to start work on the electric 
wiring, as at present it is unsafe.” Let us assume that the effect of 
this correspondence was to create a present demise, subject to the 
reservation that the commencement of the lease was postponed till 
the date of expiry of the term then current. Assume also that this 
document required registration. Still, that does not furnish an 
answer to the suit for specific performance. A- suit for specific per- 


formance lies when the lease essential “for the completion of the con- 


tract has not been executed ; and if there is a valid enforceable 
contract, either party is entitled to call upon the other to complete 
the transaction by the execution and registration of the document 


of title : Puckha Lal v. Kunj Behari (5); Mahomed Musa v.. 


(1) (1893) 2 Q. B. ara. (2) (1890) I. L. R. 17 Cale. 548, 
(3) (1914) 19 C. W. N. 347. < 

(4) (1919) L L. R. 47 Cale. 485; 31 C. L. J. 298. 

(5) (1913) 19 C. L. J. 413, 
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Civ iL. Aghore Kumar (1); Maddison v. Alderson (2) ; Venkayyams Y. 

. 1982, Appa (3), From this point of view, the conclusion of the Subord: 
Bis nate Judge cannot be supported, 3 

a But we are of opinion that in the events that, have happened, this 


Howrah Amba Light is not a case in which we should make a decree for specific perfor- 
ee sans P mance, The condition of the house in 1916 was such that no 
aaa ` Court of equity would force it upon the intending lessee. The 

evidence makes it abundantly clear that the roofs of some of thé 

rooms came ‘down during the rains of 1916. We have no informa- 

tion as to the present condition of the house, and it is impossible for’ 
us to decree specific performance of the agreement which forms the 
foundation of the claim. This however does not justify the | con- 
clusion that the plaintif is not entitled to any relief, As the agree- 
ment cannot be Specifically enforced, the defendant: ‘company 
cannot claim the position which they would have occupied if the. 
requisite document had been executed and registered. Their posi- 
tion in law, consequently, was that after the expiry of the lease on the 
31st October 1915, they were tenants from month to month. They 
held over upon payment of rent to the landlord. Hence, under 
section 116 Transfer of Property Act, the lease was renewed from 
year to year or from month to month -according to the purpose for 
which the property was leased as specified in section 106. Thus, 
although the original term was for three years, the defendant com- 
pany became tenant from month to month under section 116 read 
with section 106: Troilokya Nath Roy v. Sarat ‘Chandra 

Banerjee (4). That tenancy could be terminated by a notice 

to quit as prescribed in section 106. Under that section a leas 

$ of immovable property from month to month is terminable, 

on the part of either lessor or lessee, by 15 days notice expiring with 
the end of a month of the tenancy. In the present case, the notice 
which was served was no doubt a notice ofa longer duration than 
15 days. But it. did not expire with the end ofa month.of the,, 
tenancy. The notice was thus inoperative in lawand the tenancy 
had not been legally terminated when the defendant company 
vacated the premises. In these circumstances the plaintiff is.: 
entitled, not to rent for the remainder of the term, but only. to 
damages, as explained in the case of Jogendra Krishna Roy v..Kurpal , - 
Harsh (5) -Where the term of a tenancy, under which rent is © 


i (1) (1914) 1. L. R. 42 Calc. So1; L. R. 431. A. 143 a1 C. L. J. age. A Ne” 
(2) (1883) 8 App. Cas. 467. (3) (1916) 1. L. R. 39 Mad. 509. | 
(4) (1904) I. L. R. 32 Calc. 123. l ees ae o 
(5) (1921) I. L. R» 49 Cale, 3455 33 C, L. J. 175+ ` T 


- cy 


a 


Vok XXXVIII. ) HIGH COURT. 


‘payible periodically, is brought. to a premature sareitaation: the 
lessee is entitled to damages and not to rent for the unexpired term 
of the lease. Even the acceptance of surrender does not preclude 
the lessee from suing for damages for breach of the contract ; it does 
not destroy the existing cause of action, This conclusion is in 
conformity with the decision in Gray v. Owen (1). The plain- 
tiff was bound to let out the house ‘after the defendant company 
had vacated it, even though unlawfully, and thereby to minimise 
thé damage. We are consequently of opinion that the plaintiff is 
entitled to damages inasmuch as the defendant company vacated 
the premises before the lease had been lawfully terminated. We: 
asséas the damages at Rs, 400. 

' The result is that the decree of the District Judge is set aside 
and the' suit is decreed for Rs. 400. Each party will pay his own 
costs in all the Courts. Costs if already recovered -will be refund- 
ed. 


A, TM, | = Appeal allowed, 


(a9 (1901) 1 K. B. 622. 


~~ 7 ` f 
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befor Sir Asutosh Mookerjee, Knight, Judee, aia Mr. Justice 


Chotsner. 


ae -  SRIMANTA SEAL: a 
v. ' 
BINDUBASINI DASI AND OTHERS.” 


bal $ * 
4 La 


wie 


Rés']udicata—Civil Procedure Code (Act V of 1908), section asians of 
‘paramount title not set up in‘mort gaze suit. ‘ i 


The rule that a question of paramount title cannot be investigated in a morte 
gage suit is subject to exceptions: Bhaja v. Chuni Lal (1). 


~The defendant to a mortgage suit, being a purchaser of the equity of redemp- 


‘tion-and therefore.a proper party should to set up as a defence that he being 


a settlement holder of a -non-transferable occupancy’ holding from the superior 


* Appeal from Appellate Decree No. 1121 of 1920; against the decree of 
Babu Pasupati Bose, Subordinate Judge of Pabna, dated the 24th March, 1920, 
affirming that of Babu Bijan Lal Mukherjee, Munsiff of eae dated the agth 
July, 1919. sea 

(1) (1906) 5 C. A J: 954 = 


£83 
Civit, 
1938. 
tmt | 
Bijay 
v. 4 < 
Howrah Amta Light 
Ry. Co., Ltd. 


Mookerjee, F. 
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CIVIL. landlord is not bound by the mortgage; if he does not so set-up the déferied? ‘the 
PIES decree in a mortgage suit passed against him, is binding : Hare Ariskna Ye Robert 
1922. | nan GL FSS 
ww Watson & Co. (1). SRE R f 
Sri ta ' g AOT. e prre A 
‘cae Appeal oy the Plaintiff. RRE ON? 
Bindubasini Dasi. ee es : s oe ae 
ee gee, É Suit for confirmation of pogsession upon declaration of-title.; wal 
vs .The material facts appear from the judgment, 7 7 Trape edi 
Babu Dines. Chunder Roy for the Appellant. Eee 
EOR aaa Eh nt 
Babu Mohini Mohan Chuckerbutty for the Respondents, _ Sini 
' Aa, 
The judgment of the Court was delivered by “t+ NA 
June, 22, ` Mookerjee J :—This isan appeal by the plaintiff in a suit: foo 


confirmation of possession upon declaration of title and for. anin-es 
junction to restrain the execution ofa decree. The subjéct-matterni 
of the litigation is an occupancy holding which has been assumed 
to be non-transferable for the purposes of this suit. The holdirig’? 
‘belonged to a family of Kundus, and their right, title and interest¢ 
was purchased onthe 15th December, 1909 by one Kumud Sundaris2 
Barmani ata sale in execution ofa money decree. Tho’ saleiwas"t 
confirmed on the rath January, 1910, and the purchaser: obtairiedt: 
delivery of possession on the goth January following. ‘On thecr6thiti 
February, she assigned the holding to the present plaintiff.. It api) 


pears that on the 7th July, 1909, the Kundus had executed in favoufiH © 


of the Shahas (the first two defendants in this litigation) a mortgage’ofT 


this holding. The mortgagees instituted a suit to enforce their secus T b 


rity and joined as defendants, not only the mortgagors but also/thex’ 
present plaintiff. That-suit was decreed on the 27th February, 191459 
and the preliminary decree was made absolute on the 29th Septeme<1; 
ber, 1915. On the 14th August 1918, thé plaintiff commenced the pre-\7 
sent litigation, substantially on the ground that the mortgage was-in«d 
operative, because the holding was non-transferable, that thew 
decree passed thereon -was equally inoperative and that..he-hadsz 
acquired a title independent of the mortgage under a settlementtc 
from the superior landlord taken on the rst September, :1rgro:l¥ 
The. Courts below have dismissed the ‘suit. They have,-fourtdss 
that the alleged settlement by the landlord. was. inoperative, 
because at-the time it was made there had not been in, fact..and-f 
ih‘ law such an abandonment ofthe holding „as entitled then 
landlord to' re-enter. We are of -opinion- that- it -is not -necessary;} 
to determine the effect: of the alleged settlement by „the landlord-ins; 
favour of.the.plaintiff, because the plaintiffis manifestly incompes:s 


Pd 


‘tent to maintain this action.: The plaintiff :was joined asa defendsi — 


(2) (1901) BC. W. N. 365. | 
gk, LAB 
nag oe 


bmw 
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- ant in the suit instituted’ by the mortgagees to enforce their security. SIL, 
At that time, he bad a two-fold character, on the. assumption that 1922. 
the alleged settlement taken from the landlords was operative in ene 
law. He was no doubt joined as a defendant as ‘the purchaser of v. 
Bindubasini Dasi. 


the equity of redemption. But he could also set-up his title para- a 
mount derived from the landlords. This is clear -from the decision Moekerjee, Fe 
in Hare Krishna v, Robert Watson & Co. (1) which was explained di 
in Jaggeswar Dutiv. Bhuban Mohan Mitra (2). In the case of 
Hare Krishna v. Robert Watson & Co. (1) an action was commenc- 
edcby.‘a:mortgagee of an occupancy holding to enforce the security 
as-against the mortgagor ; and Messrs. Watson & Co, who were the 
landlords of a part of the mortgaged holding and assignees of the 
equity-of redemption of the rest, were joined as defendants. Messrs. 
Watson-& Co, did not offer to redeem but set up a paramount title, 
onsthe.ground that the holding was not transferable and the mort- 
gape:was- invalid as against them in their character as landlords. 
The:-plaintif did not ask that the Watsons should be dismissed from 
the-suit; but accepted their challange; and after trial on the merits 
theicase was remanded. He then came to this Court and argued 
that:the suit had been improperly framed and that the paramount 
title:set-up by Messrs. Watson & Co, should not be investigated. 
Their; ‘contention waa overruled. Banerjee, J., pointed out that 
~ Messrs. Watson & Co. who set up a hostile title had a two-fold charac- 
terin: one of which they would be entitled to redeem and to that 
extent:they would be prover and necessary parties to the suit. In 
the.other character, they would be entitled to raise the question, 
whether the mortgage was enforceable against ‘the property in their 
hands. . It is clear that the rule that a question of paramount title 
cannot be investigated ina mortgage suitis subject to exception ; 
seerthe-case of Bhaja Chowdhury v. Chuni Lal Marwari (3). One 
ofithe:-éxceptional cases is furnished by the litigation before us. 
Here; the: plaintif was a defendant in the mortgage suit. He 
hada fwo-fold character. As purchaser of the equity of redemption, 
heSwas <properly before the-Court; as settlement-holder: from the 
stiperior landlord, he could set up a defence that the mortgage could 
notibe enforced against the property in his hands. He did not take 
thit°défence and the result was thata decree was made for sale of 
théimoftgaged property in his presence.. The decree is operative 
aggifist-im and he will be bound by the result of the sale in execu 
tiofi,-“ IÀ the’ present litigation; he seeks to avoid the decree and to. 


(1) (gor) 8 C. W. N. 365. (2) (1906) L L. Re 33 Calc. 425 (435). 
(3) 13906) 5 Ce L. Js 95- 


Crvit. 
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wer, 
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make it inoperative, though it was passed in his presence and is 
obligatory upon him. Clearly such a course is not permissible ; if this 
suit were allowed to be maintained, the only ipestivle ‘result ‘would 
be a multiplicity of litigation.’ ` = 
‘The result is that this suit must stand dismissed on the zoi 


‘that the plaintiff, i is not competent to maintain it. The appéal‘will 


be dismissed with costs, though not for the reason ak Lah by 
‘the Subordinate Judge. : Eo 2 
A. T. M. a A dismissed. 


Before Sir Asutosh Mnie. nieht Tati, and Mr, rire 
Cholsner, ; o eari 


| HARA KUMAR DEY 
E Y, : : ot E 
YOGENDRA KRISHNA RAY AND ANOTHER.* nit 


x} 
Minority —Evidencs—Ordors for the appointment aaa discharge of guardian 


—Date of birth. | g 


Orders for the appointment and discharge of guardian of A, a minor, cannot 
be received in evidence to prove the date of birth of A from the akak contained 


therein. 
Appeal by the Defendant. 
Suit to recover the principal sum and interest thereon, due On a 
promissory note executed by the defendant in favour of the plaintiffs. 
The material facts appear from the judgment. ' 
Babus Dwarka Nath Chucherbutty and Pares Chandra Mitra 
for the Appellant. wen 
Dr. Dwarka Nath Mitter and Babu Narayan Chandra Kar, for l 


a 4 


oak 
"The a of the Court was delivered by .. out sd 


*®Appeal from Appellate Decree No. 1499 of 1920, against the decree of O, N. 
: Martin Esq., District Judge of Chittagong, dated the and March, 1920, reversing 
that of Babu Rajendra Lal Sadhu, Subordinate Judge of Chittagong, a the 


t7th December, 1918. 
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m Ly Mookerjee J:—This is an appeal by the defendant in @ suit 


„to recover. the principal. sum and interest thereon, due ona pro- ` 


‘missory. note executed by him. in favour of the plaintiffs on the 
reth June, 1915. The defendant admitted the execution of the 


document, : but contended that as he was born onthe 6th Febru- 


jaryi: 1895, and had a certificated guardian, the note was void be- 
.cause of. his minority. The trial Court gave effect to this con- 
‘tention and dismissed the suit. Upon appeal, the District Judge 
has reversed that decision and has decreed the suit. The District 
judge has: held that the oral evidence adduced on behalf of the 
defendant in proof of the date of his birth was unreliable, which is 
. conclusive in second appeal; he has also held that the documen- 
tary evidence was inadmissible in law. The documentary evi- 
‘dence consisted of an order made by this Court on the 15th 


nawi 


August, 1910 for. the appointment of a guardian’ of the person of ` 


thedefendant which: contains a recital that the defendant was born on 
the.6th February, 1895. “The defendant also produced a subsequent 
order of this Court for discharge of -the- guardian, made on the 
assumption that he had attained his majority on the 6th February, 
“1916. On the present appeal, the argument has been restricted to 
the question of the admissibility of the recital of the date of birth 
of the defendant in the orders for the -appointment and discharge 
"of his guardian. This question must plainly be determined with 
reference solely to the provisions of the Indian Evidence Act ; 
. "see the ‘observations of the Judicial Committee in Lekhraj Koer 
F Makapal Singh (1) ; see also the decision ofthe Full Bench in 
. Emperor v. Panchu Das (2). 


The decision in Satis Chunder v. Mokendro Lal (3) ‘shows that 
a certificate “of guardianship is a document which is issued toa 
pérson, appointing him the guardian of another “person, on the 
ground that that person is a minor, This certificate is neither a 
book nor a register nora record kept by any officer i in accordance 
‘with any law, but is a certificate, as it professes to be, ‘of which there 
is only one, and which is nota public record or register of any 
| kind, ‘but ‘is a: document issued toa particular person, giving to 
that particular person, and only to him, a paricular kindof autho- 
tity. On these grounds, Petheram, C. J. held that the certificate 
could not be regarded as evidence of minority under ‘section 38 of 
ny (1879) Le Re 7 1 A. 6551. L. R. 5 Cale. 744, | 
Sala) (1920) I. L. R. 47 Cale. 671 331 C. L. ]. 402; 24 C. W. N, 501. 


(3) (1890) I. L. R. 17 Calc. 849. l £ 
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the Indian Evidence Act. This- was - followed by- Edge, c: i 
Gunjra Kuar.y. Ablakk Pande (1), and the decision of the Judicial? 
Committee in Mungniram v. Gursakat (a), does not militate eae 
this view. Dou i <8 poo DIR 
- This, however, does, not conclude. the question of: admissibility, 
for, though not admissible under section 35 either of the document!” 
may be admissible under some -other provision of the Indian Evie 
dence Act. If it were treated as a judgment, it would clearly’ note 
be-admissible as a judgment én rem, like a grant under the Probate © 


-> 


and Adminstration Act: Rani Hemangini v. Sarat Sundari (Z): - ' 


On the other hand, treated as a judgment not fn rem and not inti? 
partes, it would be- admissible, not to prove its contents but only 
to prove ‘that .such a judgment was in ‘fact pronounced ; see Kaji 
Nath;v. Jagat Kishore (1); ee v. Rokkam ( 5); Ram Přákis“ z 
v. Ananta Das (6), | < ae 
The only other provision which has been invoked by the Appelt 
lant is that contained in section 32 (5) of the Indian Evidence Act? 
which renders. admissible statements relating to existence ‘of rela” 
tionship, made before the question in dispute was raised, when the™ 
person making the statement’ had special means of knowledge’ ‘and’ 
is dead at the time of the suit or cannot be found or has becomé'* 
incapable of giving evidence or cannot be procured without 'a nit 
unreasonable amount of delay or expense. In such circumstances je 


it has been held that a statement by the defendants aunt- in an 


+ 


application .for guardianship, that he was born:on'a certain date;* 
is admissible under section 32 (5); see Monindra v, Ram Krishna (7); 
overruling Ram ‘Krishna v. Monindra (8), which has been’ doubted”: 
in Achyutananda v. Jagannath (9). . This accords with the decision’ : 
in Kam Chandra v. Jogeswar (10) ; Dhanamull v, Ram Chunder (1y? 
and Oriental G.S.L. A. Co. vi Narasimha (12). ‘On this principle} 
it has been ruled that a statement made by the father of a boy as i 
to the date of his. birth, which forms the foundation of a agan l 


(1) (1896) 1. L. R. 18 All. 478. ee dee ee 
(4) (1889) I. L. R. 17 Cale. 347 ; L. Rs 16 1. A. 195: 


(3) (1921) 34 C. L. J. 457- Eas AI 
(4) (1915) 23 C: L. J. 5833 20 C. W. N. 645 ar east 
(5) (1922).42 M. L. J. 384. ates 


(6) (1916) L. R. 43 L A. 73; L L. R. 43 Cale. 707; 34 C. L. J. 116. 

(7) (1915) 21 C. L. J. 621 ; 19 C. W. he 646 

(8) (2914) 20 C. L. J. 302. 

(9) (1914) a1 C.L. J. 965; 20 C. W. N. 122. 

(10) (1893) I. L. R. 20 Cale. 758. » Cn) (1890) L L. R. 24, Cale. 265. f 
(12) (1901) I. L. R, 25 Mad. 183. 


RI 
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ae i 


is i in evidence oie Sec. 32 eye Annamalai v. 
Annamalai (1); Ramanathan v. Murugappa (2); Amardayal v. 
Harpershad (3) ; Patinharkara v, Rama Varma (4). This view recei- 
ves support from the -decision of the Judicial Committee in Mako- 
mea Syedol v. Yeok (5). The defendant, however, is mot entitled to 
the benefit of section 32 (s), because it transpires that the guardian- 
-ship proceedings were- founded on an application and affidavit 
made by one Pannalal Seal, who was alive during the trial of the 
suit in the primary Court and might have been but was not called. 
The. fact that he has since then died, apparently during the pen- 
dency of the appeal in this Court, - clearly cannot ‘improve . the 

position of the defendant. , 

We. may add that our attention was invited on behalf of the 
respondent to the decision. in Haines v. Guthrie (6) which lays 
down an even stricter rule than what is contemplated by the Indian 
Evidence Act. There, in an action against A for goods sold, to 
which A pleaded infancy, an affidavit by A’s father (deceased), 
stating the date of A’s birth and made ina former action to 
which the plaintiff was nota party, was held. inadmissible as evi 
dence for A to prove his age, though it would be otherwise on 
matters of pedigree. This does not accord with the , decision of 
the. Judicial Committee in Mahomed v. Yeoh (5). The decision 
in Oriental Co. v. Sarat (7), which was mentioned in the course 


of argument, only shows that declarations by relatives may be re- 


ceived to prove the age of the insured. in an action against the 
company, the contract allowing resort to non-admissible evidence. 
We are of opinion that the District Judge has correctly held 
that the orders for the appointment and discharge of guyardian 
could not be received in evidence to prove the date of birth of the 
defendant from the recitals contained therein. The decree-made 
by, the District Judge must consequently. be affirmed and this appeal 
dismissed with costs. ae : 
A. T, M. , SNS Appeal dismissed , 


cus ~ 


(1) igo) 10 Mad. L. W. 67. 

(2) (1916) 1 Mad. W. N. 208; 3 Mad. L. W. aro. 

(3) (1920) 5 Pat. L. J. 605. (4) (1914) 28 Mad. L. J. 669. 
(5) (1916) L. R. 43 1..4. 256; a1 C. W. N. 957. 

(6) (1884) 13 Q. B. D. 818. 

(7) (1895) 1. L. R. 20 Bom. gg. 
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Before Sir Asutosh, MAKE, Knight, Judge, and, Mr. Justice 


À Aas eee Pe 4 r , Panton. KA” A ae : ee E a 
Civit, T y REDAR NATH CHAKRABARTY AND ANOTHER 
Decameron AL _. ,CHANDI CHARAN MITIER* - 


agawea ye 


~~ 


Surety, liability af~Securiiy Jor Gdi of primary and kawin appellate Gana => 
Civil Procedure Code (Act V of 1908), O. gr Re 10—Appeal decreed—Second 
appeal decreed with cosis—Decres, execution of, for costs of primary and 
lawer appellate Courts, against surety. < 
` A security bond for costs given under Order 41 rule 10 of the” Code of Civi 5 
Procedure to the lower appellate Court provided that in case the appéal being 
decided in favour of the plaintiff respondent, the defendent appellant should pay... 
Rs. 128-5 as. on account of costs in the two Courts and on his failing to pay, the 
executants (the present appellants) of the bond shouid pay up the said sum. The 
appeal was decreed by the lower appellate Court. The second appeal by the 
plaintiff respondent against that decree, was allowed with costs. The respon-: 
: dent then applied for execution of the decree for costs of the primary and lower 
appellate Courts against the sureties, the appellants : 


Held, that the sureties never became liable to pay the sum claimed. 
Appeal by the Sureties. 


Suit for recovery of possession of certain land. 


The facts of the case are ; 


Chandi Charan Mitter instituted a suit for declaration of title to _ 
and recovery of possession of certain lands against one Haribola 
‘(Mohant) and obtained a decree. The defendant Haribala ap- 
pealed. In the said appeal Chandi Charan having prayed for secu- 

rity for costs of the trying Court’ and the appellate Court under . 
order XLI rule 10 of Civil Procedure Code, obtained an order. 

: directing the appellant (Haribola) to furnish security. Thereupon 
two muktears Kedar Nath Chakrabarty and Bepin Chandra Maitra 
(the ‘appellants - above-named) stood surety and executed a` bond. 
The appeal of Haribola was decreed. .Then Chandi Charan came : 
up to the High Court in second appeal and. the High Court ulti- 
mately decreed the appeal of Chandi Charan Mitter with costs. 


Chandi Charan Mitter then ‘applied for execution of his decree 
for costs of the first Court and the lower appellate Court against the 
sureties, The sureties raised the objection inter alta that they. 

* Appeal from Appellate Order No. 151 of 1931, against the order of H.C. 
Maitland Esq., District Judge of Rangpur, dated the 17th May, 1921, affirming | 
that of Babu Hem Chunder Sanyal, Munsiff of oe dated the 2oth January, 
1921. 
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having stood surety for costs in case the appeal of Haribola was 
dismissed and not on the ultimate result of the appeal, their. liabi? 
lity ceased when the appeal of: Haribola was decreed by the lower 
appellate Court. The learned Munsiff in the first Court over-ruled 
_ the contention of the sureties and allowed the execution to proceed. 
Thereupon the sureties appealed and the lower appellate Court 
upheld the decision of the learned Munsiff, The sureties then 
preferred the above appeal.in the High Court. E 

~ Babu Girija Prosonna Sanyal for the Appellants: On a pro- 
“per construction ofthe surety bond the court below should have 
held that the sureties ‘only stipulated for the payment of costs in 
casé Haribola’s appeal to-the lower appellate Court failed ; but the 
Said’ appeal being decreed their liability ended. 


Babu Rishindra Nati: Sarkar (with him Babu Samarendra 
Kumar’ Dutt) for the Respondent: The construction put upon the 
bond: by the Courts below was correct. Apart from the question 
‘of construction the appellant’s contention ought not to prevail for 
otherwise the contract will be in the- nature.of a wagering contract 
and as such will be void under section 30 of the Indian Contract 
Act ; the bond having been executed in persuance of a Court’s order 
must be held to have been legally executed and the construction 
thereof should be made consistent with law.: Relied upon the 
decision of the Judicial Committee of the Privy Council in the case 
of Raghubir Singh v. Jai Indra Bahadur Singh (1). Their Lordships 


at'p: 165 remarked “that ir would be strange indeed if the language | 
of the instrument had been such as to create a kind of wagering , 
contract of this nature”. If the contention of’ the appellants pre- . 


vailed, in many cases strange results will follow. Ifthe appeal of 


Hanbola to the lower appellate Court was. dismissed and Chandi 


Charan had realised the costs from the sureties and if then the 


High ` Court in second appeal therefrom decreed the: appeal and 


dismissed the suit of Chendi Charan, then the sureties according 
ta the contention of the appellants would not be entitled to get their 
money back though the plaintiff ultimately lost the case. 


The judgment of the Court was delivered by 


-Mookerjee J:—Wa are of opinion that the order of the Dis- 
trict, Judge cannot be supported. The security bond has been 


placed before us. It provides that ‘in the event of the said appeal: 


case ‘being ‘decided in favour of the plaintiff respondent the said 
defendant shall pay to the appellant the sum ‘of Rs, 128-50 on 


(1) (1919) I. Le Re 42 All, r58; 


rox 


December, 21 


T 
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Meokerjet, F. 
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account of costs in the said two Courts and on his mung to pay, We, ' 
(the executants of the bond) shall pay up the said sum”. .. 

The event contemplated did not happen: In other words the 
appeal tase was not decided in favour of the plaintiff respondent. - 
We are consequently of opinion that the sureties never ' became 
liable to pay the sum claimed. ' 

The appeal is allowed with costs throughout, and the orders 
of the District Judge and of the first Court are set aside, . 

We assess the hearing fee at one gold mohur in this Court. 


AUT. M, l i Appeal allowed. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Rankin, T 


' CHOWDHURY MAHAMED AMIN 
v, 
MAHARAJA OF BURDWAN* > 


Suli, maintainability of—Suit for refund of purchase is a Regulation 
(VII of 2819), iy 14, if exclusive. 
The purchaser ander a putni sale must have recourse to the remedy provided 
by section 14 of the Putni Regulation to the extent that it is available and he 
cannot maintain a separate suit to obtain the relief which if be had so desired 


might have been granted to him against the zemindar in the suit for reversal of , 
the sale ; Tara Chand v. Nafar (1) and other cases, 


Appeal by the Plaintiff. ; 
Suit for recovery of money instituted by the auction-purchaser — 
ata sale under the Putni Regulation, which was _ subsequently set 


` aside. 


The material facts appear from the judgment. 


Batu Mahendra Nath Ray, Moulois Nuruddin Ahmed and 4. S.: 
M. Akram for the Appellants. 


Babu Dwarka Nath Chuckerbutty, Dr. Dwarka Nath eee : 


and Babu Sarat Kumar Mitter for the Respondent. l -t 
C. A. V> 


* Appeal from Original Decree No 112 of 1921, against the decree of Babu 
Atul Chandra ‘Banerjee, Subordinate Judge ef Burdwan, dated the 5th March, ' rA 
1921. ae? 

(1) (1877) IC L.R. 546; : 


> 
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The judgment of the Court was delivered by 


' Mookerjee J: This is an appeal by the plaintiff in a suit for 


recovery of money instituted by the auction-purchaser at a sale 
under the Patni Regulation, 1819, which was subsequently set aside. 
The facts material for the determination of the questions raised 
before us are really not in controversy, and may be briefly recited. 


Patni taluk Gopalnagar was sold under Regulation VIII of 1819 
on the 15th May, 1999 and was purchased by the plaintiff for 
Rs. 1,000. The father of the plaintiff and others were the patnidars 
under the defendant, the Maharaja of Burdwan. At the instance 
of one of the defaulters, who instituted a regular suit on the r4th 
April, roro under section 14 of the Patni Regulation, the sale was 
get aside by the Subordinate Judge on the 22nd November, rgrt. 
The purchaser and the zemindar preferred separate appeals to this 
Cou:t. These appeals were dismissed on the roth July, 1916. The 
purchaser thereupon ~instituted the present suit on the 18th July, 
1919, to recover from the zemindar the following sums of money : 

(I) Rs. sso in respect of purchase money together with interest 
thereon ; 

(II) Rent and cess paid by the plaintiff to the defendant during 
the time that plaintiff was in possession as purchaser ; 

(II) Costs which the plaintiff had to pay in the High Court in 
the previous litigation ;. 

| (IV) The amount given as security by the plaintiff together with 
damages. 

The defendant expressed his readiness to return the securities 
mentioned in the fourth item, but denied his liability to pay the 
amounts covered by the first three items. The Subordinate Judge 
has dismissed the suit ; he has held the claim in respect of the first 
three items untenable under section 14 of the Patni Regulation, 
“ while he has come to the conclusion that there was no cause of 

action for the fourth item. 


Section 14 of the Patni Regulation authorises the institution of 
a suit sgainst the zemindar for the reversal of a sale‘and then pro- 
vides as follows: ‘“The purchaser shall be made a party in such 
suits and upon decree passing for reversal of the sale, the Court 
shall be careful to indemnify him against all loss at the charge of 
the zemindar or person at whose suit the sale may have been made.” 
There is in our opinion no reom for controversy that the first 
three items of the-ciaim put- forward in” the - present action ee 
have been urged in the previous litigation. 
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The object of the legislature—plainly was- to avoid multiplicity 
of litigation and to afford protection to an innocent purchaser, the 
sale in whose favour might be cancelled without default on his 
part. Thus, in Bykunt Nath v. Makarajahdhirsj Makatabchund(t), 
it waa ruled that on reversal of a pitni sale, the purchaser was en- 


titled toa refund of his purchase money and to recover his costs. 


from ‘the zemindar) In Mobaruck Ali w, Ameer Ali (2), the pur- 


chaser was declared entitled to a refuad of the purchase money 


with interest ; and to the same effect is the decision in Bejoy 
Chand v. Amrita Lal (3). In Tara Chand v. Nafar Ali (4), it was 
held’that on cancellation ‘of the 'sale, the purchaser can require the 
Court to compel the zeminder to indemnify ‘him on account of all 
payments of rent which he may have made. But the point remains 
whether the remedy furnished by section 14 is exclusive. Sir Francis 
Maclean C. J. was inclined to answer the question in the negative in 
Radha Madhu, v. Sastt Ram (5). The facts of that litigation however 
did not attract the operation of.section r4 and Banerjee, J. was more 
cautious in his statement when he observed that section 14 did 
not ordain that the remedy prescribed thereby was to be the sole 
remedy to which the auction purchaser was entitled, notwithstand- 
ing that by virtue of any other provision of law he might be ‘entitled 
to a remedy against any other person than the zemindar. Inthe 


case then before the Court, the purchaser was held entitled to main-- 


tain an action against the defaulters to reimburse himself in respect 
of sums paid by him as rent to the zemindar. during the time that 
the sale was in force ; these sums had clearly been paid by him as 
a person intérested in the payment of money, which the defaulters 
were bound by: law to pay. The -question of thé true scope of 


section 14, whether, and if so, how far, the. remedy provided there- | 
‘by.in the purchaser’s favour excludes all other remedies, was raised 


before the Judicial Committee in Juscurn Boid v. Pirthichand (6), 
but was left undecided. Sir Lawrence Jenkins, it is noticeable, 


expressed a strong inclination in favour of the view that section r4 


should be held to make the ‘remedy provided therein exclusive, 
unless such an interpretation was opposed toalong and uninter- 
rupted course of construction to the contrary. It transpires, how- 
ever; that the tendency-of judicial decisions has been in favour of 
the view that section 14 furnishes: an exclusive remedy ; see Lari 
D nea Pagie GD TOL R Be 

(5) (1899) 1. L. R. 46 Calc. 826. 


(6) (1918) I. L, Re 46 Caley 6733 L. R. 461. A. 52;230. W. N. 7213} 
30 C, L.J. 71. 
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Chand v, Nafar Ali (1) ; Suresh Chandra v. Akkori (2); Bejoya- Civit. 
chand v. Tinkari (3); Bejaychand v. Asutosh (4). We are not unmind- 1923. 


ful that the actual decision in Nagendra Nath v. Chandra Sekhar (5) 
militates against this view ; but the question as to the effect of sec- ade ia of 
tion’ 14 was neither raised nor considered there. We are of opi- Burdwan, 
nion that the purchaser must have recourse to the remedy provid- 
ed by section 14 to-the extent that it is available and that he 
cannot maintain a separate suit to obtain the relief which if he had 
so. desired might have: been granted to him agarat the zemindar in 
me suit for reversal of tho sale. 
“In the present suit, the Subordinate Judge has pointed out that 
“the purchaser did ask for relief in the suit instituted by the defaul- 
ters under section r4, but his prayer was not granted as he was 
| found to-have made the purchase for ths benefit of his father who 
‘was himself one of the defaulting patnidars. It further appears 
_ that in the appeal presented to this Court the plaintiff complained 
against the judgment of the Subordinate Judge. refusing to award 
compensation to him ; but this Court confirmed the decree of the 

: Subordinate Judge. The view may consequently be well maintain- 

-ed-that the claim for compensation urged by the plaintiff as defen- 

-dant in the previous suit was overruled. From this standpoint, 

È _the claim is clearly barred and cannot be reagitated in this litigation, 
-- We hold’ accordingly that the Subordinate Judge has correctly 
—. found that the claim in respect of the first three items cannot be 
sustained. ` l 
As regards the fourth item, the respondent has expressed his ° 
-willingness to return the secufity deposit, namely, the four promis- 
sory notes of the face value of Rs. 100 each and Rs, 26 in cash. 

7 The result is that the decree made by the Subordinate Judge 
is affirmed subject to the modification that the decree will 
direct the defendant to return to the plaintiff the security deposit 

. Mentioned above. As the appeal has substantially failed, the 

appellant must pay the respondent the costs in this Court. 


A. T. M, "e Appeal dismissed; Decree. varied, 


(x) (1877) 1. C. L, R. 236. (2) ee I. L. R. 20 Cale. 746. 
(3) (1920) 24 C. W..N 617. : 
(4) (1920) I. L. R. 48 Calc, 454 3 a5 C, W. N. 42. 
(5) (4906) 5 C. L. J. 59. 
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CRIMINAL REVISION 


Before Mr,- Justi C: c Chor and Mr. Justice Cuming. 


NITYANANDA KOER. 
v. NG 
RAKHAHARI MISRA.Y ` BA 


Ep Ciena Procedure Coda (Act V of 1898), sections 247, 403 

Acguittal-—Revival— Fenal Code (Aci XLV of 1860), sections 436, 447. 

An order under section 247 of the Code of Criminal Procedure can only be set 
aside by the High Court. 

A Magistrate has no jurisdjction to set aside an order of acquittal of offences 
under sections 426 and 447 of the Indian Penal Code, passed under section 247 of 
the Code of Criminal Procedure and revive the proceedings under the sald sections 
of the Penal Code, as such an order (under section 247) operates as a a bar to 
revival, 

Application for Revision under section 435 of the Code of Cei- 
mina) Procedure by the Accused. 


The accused was prosecuted under sections 426 and 447 of the 
Indian Penal Code. As the complainant was absent on the day of 
hearing, the accused was acquitted on the 8th August, r922, under 
section 247 of the Code of Criminal Procedure. On the same day 
when the order of acquittal was passed, an application for the revival 
of the p:oceedings was presented to the Magistrate, who, on the rrth 
August, revived the proceedings against the accused. Thereafter 
the case was transferred to thé file of- another Magistrate, who after 
trying the accused under sections 426 and 447 Indian Penal Code | 
convicted and sentenced him to pay a fine of Rs. 50 under section 
447 Indian Penal Code and in default to undergo a rigorous impri- 
sonment for six weeks. This order was confirmed on revision by 
the Sessions Judge. j 


Babu Panchanan Chowdhury for the Petitioner. 
. Babu Jyotis Chandra Sarkar for the Opposite Party. 
The judgment of the Court was as follows : 


This rule was issued calling upon the District Magistrate of- 
Burdwan and on the complainant to show cause why the conviction 
of the petitioner and the sentence passed on him should not be set 


# Criminal Revision No. 272 of 1923, against thé order of P. E. Cammiade ESG., 
Sessions Judge of Burdwan, dated the roth January, 1923, affirming that of Syed 
Ezahar Hassain, Deputy Magistrate of Burdwan, dated the 28th November, 1922. ` 
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aside on the ground that a previous order of his acquittal, which “had 
been passed under section 247 of the Code of Criminal Procedure 
on the 8th August, 1922, not having been set aside by a competent 
authority, the Magistrate had no jurisdiction to try and convict the 

petitioner for the same offences in respect of which the order of ac- 
quittal had been passed. 

The facts which have given rise to the Ian; on which this 
Rule was issued; shortly stated, are as follows :—The petitioner was 
summoned under sections 426 and 447 of the Indian Penal Code 
(both summons cases) to appear on 24th July, 1922 On that date 
a warrant was issued against the accused and the 8th August, 1922, 
was fixed for the next hearing of the case. On the 8th August the 
Sub-Divisional Magistrate before whom the case was. pending was 
absent and another Magistrate, Babu S. Ghose, was acting in his 
place and was in charge of the criminal business of the sub-division 
“in accordance with the standing orders of the District Magistrate. 
When the case against the accused was put up before the last men- 
tioned Magistrate, the complainant was found to be absent. There- 
upon an order under section 247 acquitting the accused was passed. 
It appears that on the same date after the order of acquittal had 
been passed an application for the revival of the procéedings was 
presented to the Magistrate. On the 11th August, 1922, the learned 
Magistrate revived the proceedings against the accused which had 
come to an end on the 8th August. Thereafter the case was trans- 
ferred to the file of another Magistrate Moulvi Ezahar Hossain, 
and this last mentioned Magistrate tried the accused under sections 
447 and 426 and convicted'him on the 28.h November, 1922, and 
sentenced him to pay a fine of Rs. 50 and in default to undergo a 
rigorous imprison ment for six weeks. 

It appears from the record of the case which is now before us 
that on the 8th August, 1922, an order of acquittal under section 
247 was passed by Babu S Ghose. Now that order under section 
247 was one which could only have been set aside by this Court if 
an application had been made for setting aside the same. No such 
application was made to this Court and it therefore follows that no 
competent authority has set aside the order of acquittal which had 
been passed on the 8th August, 1922. Under these circumstances, 
the question arises, “Was it open to the Magistrate to pass the order 
for revival. of the proceedings on the rith August, 1922.” We are 
of opinion that the Magistrate had no jurisdiction to set aside the 
order of acquittal passed under section 247 and revive the proceed- 


ings against the accused on the 131th August, 1922. ‘The order of | 
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‘acquittal was inreristence. on the 11th August, 1922 and’the.order : 


of acquittal. not having. been’ set aside’ by a competent authority is - 
still in existence and it.follows therefore that it operated’as a bar.on ` 
the r1th August, 1922, and on all subsequent dates fo a fresh trial 


of the accused under the sections mentioned above. 


The Rule is, therefore, made absolute. The conviction and. 


sentence are set aside and the fines, if paid, will be refunded. 
A, T, M, i i 


\ 


. Beforé Mr. Justice’ Newbould and Mr. Justice C. C. Ghosh. 


NAFAR CHANDRA PAL CHOWDHURY 
Oe 
EMPEROR.* 


High Gourt— Interference— Preliminary sia na mla Procedure Code (Act 
` Vof 1898), Secs. 107, 110—Security for good behaviour and keeping peace— 


“Order based on. insufficient material, < o 


The High Court ordinaniy does not interfere in “ihe paima e with 
the discretion of the Magistrate taking action under the preveritive sections, such as 


sections 107 and 110, of the Code of Criminal Procedure, but where the materials - 


on which. the order is based are clearly insufficient to support that order, it:does. 


Application for Revision under section 435 sa the Code of Crimi- 
nal Procedure by the Accused. 


The facts’ of the case are :—The petitioner is aged 74 years 


and is one of the biggest zemindars of the District of Nadia’ 


and a tea-planter owning properties in many districts of Bengal and 


ordinarily resides'at Puri’and in Calcutta ; ‘he was morë than once’ 
commended by the Government for his libs rality and public spirit. 


In February last some of his refractory tenants of * ‘mouza Mahajan- 


pur submitted, a ‘memorial to His Excellency ` ‘the Govérnor of Ben- | 


gal alleging that (I) the zemindar realises settlement costs from the 
tenants, (II) on the refusal of the tenants, to pay the same, the 
zemindar’s men harass them by false litigations, (III) the zemin- 
dars gomostha does not grant rent receipts at the time of payment 


but ‘grants receipts. after deducting 4 to 6 as. per Rupee as Parbani,” 


“© Criminal. Revision Nos. 565 and 566 of 1923; again the oider of H. C 


Bloomfield Esq., District Magistrate of Nadia, dated, May, 1923. 


Rule made absolute. 


~_ 


“R 
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mathots etc. (IV) -zemindar’s men- forcibly take away - -vegetables 
from the gardens of the tenants and ‘also take away molasses from 


thosė who ‘tap trees ; (V) zemindar takes ghee, milk etc. on making’ 


inadequate paynients and (VI) zemindar upholds actions of his men 
who destroy crops of tenants by grazing cattle thereon. That this 
memorial was sent to the District Magistrate ' of Nadia, who in turn 
sent itto the Sub-Divisional Magistrate of Meherpur for report 


after enquiry. The Sub-Divisional Magistrate reported in detail. 


after examining large number of witnesses and found that allegations 


I, II, V and VI were not established but found that allegation No. | 


III was true and was established against the zemindar’s gomastha 
and allegation No. IV was established against zemindar’s menials, 
but there was no forcible taking away of vegetables in recent times. 
That on receipt of the said report of the Subdivisional Officer, dated 
the rst May, 1923, the learned District Magistrate drew up proceed- 


ings against the petitioner under sections 107 and rro cl. (d) of the 
Code of Criminal Procedure and ordered him to show cause both 


under sections 107 and rro cl, (d) Criminal Procedure Code. That 
thereupon the petitioner moved the Hon’ble High Court to quash 
the proceedings, mainly on the- ground that the initiation of. the’ 
proceedings is' bad in law, inasmuch as there were no wgienals upon 
which the same can be légally founded. 


Babu Manmatha Nath Mukherjee (with him Babus Amarendra 


| Nath Bose and Radhika Ranjan Guha): There were not sufficient 


materials to initiate the proceedings against the petitioner and the 
High Court under the circumstances, as in the present case, quash- 
ed the proceedings. The liberty of the citizens should not be 
interfered with lightly and in support of his contentions cited : 

In the Matter of the Petition of Jaiprakash Lal (r) ; Queen-Empress 


v, Abdul Kadir and Another (2) 3: Rajendra Narayan. Sing v. King- 


Emperor (3) ; Aminuddin and others 0. Emperor (4). 


Mr. Orr (Deputy Legal Remembrancer) for the Crown: Their, 
Lordships ought not to interfere at the initial stage in proceedings 
under, the preventive sections of the Code. 


.The following judgment was delivered : 


“These Rules are directed against two orders of the District Magis- . 


trate of Nadia drawing up proceedings under SENO 107 and Iro 


(1) (1883) I. L. R, 6 All. 26. (2) (1887) l. L. R. 9 All. 452. 

(3) (1912) 16 C. L. J. 467 3 17 C. W. N. 238. 

(4) Unreported Cr. Rev. No. 565 of 1920, decided by N. R. Ghatterjen and 
Cuming JJ. on 16th July, 1920. 
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of the Code. of Criminal Procedure against the petitioner Nafar 


Chandra Pal Chowdhury. The petitioner is a wealthy zemindar . 


aged 74 years and in -his early.days he was more than. once 
commended for his public spirit and liberality In February “last 


some tenants of village Mahajanpur in his zemindari who have. 


become refractory, submitted a: memorial to his Excellency the 
Governor of Bengal. This memorial was sent down to the 
Collector of Nadia for disposal. The Collector sent it to the Sub-. 
Divisional officer of Meherpur for report after local enquiry. The 
Sub-Divisional officer reported in detail after examining the large 
number of witnesses. The substance of his report is that out of six, 


definite allegations made in the petition four were not established. 


The remaining two he believed to be true as against the zemindar’s 
servants but held that the zemindar’s responsibility for these acts 
had not been established. .On receipt of this report the learned 
District Magistrate of Nadia drew up the proceedings which in ese 
Rules we are asked to quash - Èi À 

These proceedings are based on the petition and the report. 


Reading the two together it is impossible to hold that they furnish: 


any material sufficient to justify proceedings either under section 
107,or under section 1ro Criminal Procedure Code. -The proceed- 
ings themselves show that it was on this report and petition and on 
no other material that they are based. The explanation submitted 
by the Magistrate shows clearly that he has come to the conclusion 


I that the petitioner is guilty of all the accusations against him and 


that he is clearly prejudiced against him. But the. explanation does 


‘not .disclose what grounds the Magistrate has for coming to this 


conclusion. This Court seldom interferes in the preliminary stage 
with the discretion of the "Magistrate taking action under the 
preventive sections of the Code of Criminal procedure, but when in 
a case like this the materials on which the orders are based are 


fere. 
We aa make these Rules absolute’ and quash the orders 
of the District Magistrate calling ’ ‘on the petitioner to show cause 
both under sections 107 and rro Criminal Procedure Code. | 


A, Ty Mf, = ` Rule made absolute 


s 
=~ r i 


clearly insufficient to support: those orders we feel bound to inter- , l 


S 
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, Before Mr. Justice Newbould and Mr. Justice Sukrawardy. 


JAGATBANDHU SAHA AnD ANOTHER 
a 
JAGABANDHU SAHA SARDAR AND OTHERS.* 


Jurisdiction—Crininal Procedure Code (Act V of 1898), section 145, case under,, 


heard by Mapistrate—Magistrate, transfer of ~Delivery of final order after 
handing over charge—Order, if valid. 7 


l A Magistrate heard a case under section 145 of the Code of Criminal Proce- 
dure. On the 18th November, he handed over charge of his office. Subsequent- 
ly on the 20th November, he delivered the final order in the case - 


Held , that the Magistrate was f/unctus officio and acted without jurisdiction in 
delivering the fina] order under section 145 of the Code of Criminal Procedure : 
Empress of India v. Anand Sarup (1) followed. . 

Application for Revision under section 435 of the Code of Crim- 
nal Procedure by the Second Party. 


Proceedings under section 145 of the Code of Criminal Proce- 
dure. l 


The material facts appear from the judgment. 


Babus Dašarathi Sanyal and Bir Bhusan Dutt for the Peti- 
_tioners. . 


Babus Manmatha Nath Mukherjee and Milkantha Ghose for 
‘thé Opposite Party. 


- The judgment of the Court was as follows : 


_ We hold that this Rule must be made absolute on the second of 
the grounds on which it was issued, that is, that’ the Magistrate was 
Junctus officio and acted without jurisdiction in delivering the order 
under section 745 Criminal Procedure Code which the petitioners 
wish to set aside. The Magistrate heard the case as Sub-Divisional 
Magistrate of Naraingunge. On the 18th November he handed over 
charge of his.office as Sub-Divisional Officer on transfer to Barakpore. 


Once he had handed over charge he ceased to have any jurisdic- 

. tion as Magistrate in the Dacca District and therefore as was held 

by the Allahabad High Court in the case of Empress of India v. 

Anand Sarup (1), the case which was followed by this Bench in 

Batshnab v. Amin Ali (a). we must hold that the final order passed 
by him was without jurisdiction. 


® Criminal Revision No 1132 of 1922, against the order of H. W. Lyne Esa, 
SubDivisional Officer of Narainganj, dated the aoth Novembar, 1922. 4 ave 


(1) (1881) I. L. R. 3 All. 563. (2) (1923) 38 C. L. J, 202. 
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CRIMINE: We accordingly make this Rule absolute and set aside :the order 


1923. . of the Sub-Divisional Magistrate of Naraingunge- dated zoth Novem? 
Jagattandhu ber 1922 declaring under section r45 . Criminal: Procedure Code the 
Jaga first party to be in possession of the land in dispute. This order 

pintang will be no bar to the Magistrate, taking further proceedings under’ 
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Marck, 7. AMIN ALI.* 


BAISHN AB CHARAN DAS:AND-OTHERS 


Yurisdiction— Judgment, delivery of, by Mapistrate after transfer—Criminal 
Procedure Code (Act V of 1898), See. 350. Par 
A Magistrate acts without jurisdiction in delivering jadgment written by his 
predecessor, (who heard the evidence, } after his transfer. To such a cage, section 
350 of the Code of Criminal Procedure has no application: Empress of India v. 
Anand Sarup (1) followed. 


- Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused. 


a 


The accused were’ convicted ‘under section 426 of the Indian 
Penal Code and sentenced each to a fine of Rs. 50, or in default 
one month’s rigorous imprisonment, 


Moulvi Syed Mahammad Sadulla for the Petitioners. | 


Babu Priya Nath Dutt Mee Babu Paresh Lal Shome). for the 
Opposite Party. 


The judgment of the Court was as follows : 


This case was heard by Babu Sris Kumar Sen-the Sub-Divisional 
officer of Karimganj in the district of Sylhet and after the hearing 


March, 7. 


— 


* Criminal Revision No. 4 of 1623, against the order of C. G G. Melme, Esq, 
Additional District Magistrate of Sylhet, dated the 7th December, 1922, affirming 
that of Babu Sris Kumar Sen, Extra Assistant Commissioner of Karimgunj, dated 
the 23rd November, 1922. | ii - 

(1) (1881) I. L. R. 3 All, 563. cat W ah 
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of evidence the trying -Magistrate was. transferred to. Hailakandi ‘in 
the'district of Cachar ‘and from there he sent a written’ judgment 
which was delivered at Earimgunge by M. Md. Chowdhury the 
Magistrate in charge of that Sub-Division. The Code of Criminal 
Procedure makes no provision for delivery of judgment written by 
the Magistrate who heard the case after he had ceased to. have 


jurisdiction in the district. Even if the Magistrate Babu Sris | 


Kumar Sen after his transfer had himself delivered this judgment 


‘he would have acted without jurisdiction as was held in the. 


case of Empress of India v. Anand Sarup (1). It is contended ‘on 


behalf of the opposite party that section 350 would apply. Section: 
350 would under certain circumstances give the Magistrate at, 
Karimgunge jurisdiction to decide the case on evidence recorded, 


,by his predecessor but it could -not give him jurisdiction to deliver. 
' judgment written by his predecessor. We must hold that the con- 
viction and sentence a haaha on the accused were passed without 
. Jurisdiction. 
We accordingly make this Rule absolute.. We set aside-the con- 
viction and sentence, and direct that the petitioners be retried, The 
fines if paid will be refunded. 


| - Rule made absolute. 
(1) (1881) 1. L. R. 3 All. 563. | 


A. T, M, 


APPELLATE CRIMINAL. 


Before Mr. Justice Newbould, and Mr.. Justice Sukrawardy. 


NAGENDRA CHANDRA DHAR 
U. 
EMPEROR.* 


Accused, right of — Witnesses before committing Magistrate, if all to be exa. 
mined in Sessions Court—Inconsisient defence. 
-Accused can set up an alternative defence „inconsistent with the first defence 
sah up by him. ” 
® Criminal Appeal No. 575 of 1928, against the order of J. W, Nelson’ Esq, 
Sessions Judge of Chittagong, dated the 8th November, 1924. 
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Ten witnesses were examined befora the committing Magistrate on behalf of 


the prosecution. Of these seven were not examined in the Sessions Court, nor, 


were they tendered for cross-examination, although an application was made on 
behalf of the accused that this should be allowed. These witnesses were not 
discharged by the public prosecutor on the ground that if examined they would 
not tell the truth :' 


Held, that the accused was entitled to have them put in the box for cross- 
examination. 

Appeal under section 410 of the of of Criminal Procedure 
by the Accused. 

The appellant was convicted’ under section 363 of the Indian 
Pe nal Code, of kidnapping a minor girl from the lawful guardian- 
ship of her mother and sentenced to three months’ rigorous ee 
sonment. ~~ 

The material facts appear fron the judgment. 

Babus Dasarathi Sanyal and Chandra Sekhar Sen for the 


Appellant. . 
, Mr. Orr for the Crown. 


7 
) 


:" The judgment of the Court was as follows: 


The appellant in this case has been convicted of kidnapping a 
minor girl fromthe lawful guardianship of her mother and has 
been sentenced under section 363 Indian Penal Code to three 
months’ rigorous imprisonment. Sarasibala Dhar the mother of the 


girl is the young widow of one Bangsi Mohan Dhar. She was livin ~ 


in her husband’s house with her daughter Mukta a girl of 6 or 7 
years: and the accused Nagendra Chandra Dhar the adopted son of 
Bangsidar’s cousin also lived in the same dari. 

The case for the prosecution was thaton the 2gth April last 
Nagendra asked Sharasibala~ to -make -over to him her ornaments 
and movable property and also to transfer her husband’s immovable 
property to him. Sharasibala refused and on this Nagendra assault- 
ed her and drove her away. from the house and at the same time 
forcibly detained her daughter Mukta and did not allow the girl to 
go with her mother. The accused set up the defence that Sharasi- 
bala had been guilty of misconduct with one Ramkali who had 
been discovered in her room on the 17th April. Nagendra was 
then absent from home and that when Nagendra returned on the 
and May he found that Sharasibala had gone away leaving her 
daughtet behind her. The accused’s pleader also wished to argue 
the alternative defence that Sharasibala by her misconduct had 
forfeited her right to the guardianship of her daughter and that he 
as karta of a Hindu family was the legal guardian, or at any rate he 


i 
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acted in good faith in “keeping the girl away from ber méther. The 
case was tried before the Sessions Judge of Chittagong and a a jury 
who unanimously found the accused’ guilty. 

_ We find that this appeal must succeed on two grounds. The 
first is that ten witnesses were examined before the committing Magis- 
trate on behalf of the prosecution. Of these seven were not exa- 
mined in the Sessions Court, nor’ were they tendered for cross- 
examination although an application was made on behalf of the 
accused that this should be allowed: It is’ not Bliggested that 
these witnesses were discarded by the public prosecutor on the 
ground that if examined they would not tell the truth and the 
accused was entitled to have them put in the box for cross-examina- 
tion. Further the learned Sessions Judge has erred in holding that 


the accused could not set up an alternative defence which was in- . 
consistent with the first defence set up by him, By setting up an. 
inconsistent defence there can be no doubt that the case for the. 


accused becomes considerably weaker than if he settled on: his best 
line of defence and set up that defence only. . But there is nothing 
illegal in setting up an alternative and inconsistent defence and 
the accused’s pleader should have been allowed to argue the alter- 
native defence before the jury. 

_ We hold that these illegal orders passed by the learned Sessions 
Judge were sufficient to vitiate the trial since they were likely to 
have prejudiced the accused and we must therefore.set aside the 
conviction and sentence passed on the appellant. On examina- 
tion of the evidence we do not think it necessary that the accused 
should be retried. It appears to us that the offence if any commit- 
ted by the accused was of a techhical nature for which the period 
of imprisonment he has already undergone is a sufficient punish- 
ment. The main dispute between the: parties is one that can be 
better settled in the civil Court than by a criminal prosécution for 
kidnapping. We accordingly set -aside the conviction and’ sentence 


passed on the. accused and acquit him of the charge óf- ‘kidnapping. 


We direct that-he be discharged from his bail: bond. 
ALT. M; 


ef 
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Appeal allowed, 
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| CRIMINAL REVISION.. 


Bi Mr, Justice Newbould and Mr. Justice ngk 
ABDUL RASHID SHEIKH AND OTHERS 


Ya l $ 29. 
MOMTAZ SHEIKH.* 
Further enquiry =r riminal Procedure Coda (Act V of 1898), Sec. 437 —Reconsi- 
‘deration of, evidence—Discretion. 
After an enquiry by a subordinate Magistrate and the discharge of an PE, 


‘person under section 253 of the Code of Criminal Procedure, z Sessions Judge has 


jurisdiction under section 437 of the said Code to ordera further enquiry: Hari 
Dass Sanyal v, Saritulla (1) followed. 


‘In cases, where no fresh evidence is likely to be produced on further enquiry, 
the superior Court should hesitate before exercising its powers under section 437 
of the Code of Criminal Procedure to order further enquiry unless there are 
palpable errors in the decision of the ‘lower Court. - 

Application for Revision under section 435 of the Code of Cri- 
minal Procedure by the Accused. 


The accused were charged under section 147 of the Indian 
Penal Code, but were discharged under section 253 of the Code of 
Criminal Procedure. On appeal, the learned Sessions: Judge 
directed further enquiry under section 437 of the Code of Criminal 
Procedure. This order was based solely on the ground that he 
gave less weight to the discrepancies in the evidence than was given 
by the trying Magistrate. | 

Babu Bir Bhusan‘ Dutt for the’ Petitioners. 

The judgment of the Court was as follows : 


. This Rule is directed against the order passed by the Sessions 
Judge of Murshidabad directing further enquiry under section 437 
Criminal Procedure Code into the case in which the petitioners were 
discharged under section 253 Criminal Procedure Code. The order 
of the learned Sessions Judge directing further enquiry is ‘based 


solely on the ground that he gives less weight to the discrepancies - 


in the evidence than has been given by the trying Magistrate, On 
the authority of the Full Bench ruling in the case of Hart Dass 


Criminal Revision No. 34 of 1933, against the order of R, F. Lodge Esq, 


Sessions Judge of Murshidabad, dated the 18th November. 1922, setting aside - 


that of Babu S. K. Mitra, Sub-Deputy : Magistrate of Jangipur, dated the 7th 
August, 1922, 
(s) (1888) I. L. R. 15 Calc. 608 
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Sanyal y y, Saritulla (1); ‘the Sessions Judge ‘acted’ within’ his power CrIMinar. 


in dirécting a reconsideration of the evidence. But we think that 1923! 
on the facts of the present case he did not exercise his discre- rene 
tion properly, The trying Magistrate in his judgment bas discuss-. v 
ed the evidence carefully and has given’ reasons which in, our op mona i 


nion are sufficient to justify his conclusion that the evidence of. the 
prosecution witnesses was insufficient to support the charge of tiot 
ing. In cases like the present where no fresh evidence is likely 
to be produced on further enquiry we think the superior Court 
should hesitate before exercising its powers under section 437 Crimi- 
nal Procedure Code unless there are more palpable errors in the 
decision of the lower Court than there are in the present case, 
We do not think that further enquiry will serve any useful purpose, 
Taking this view of the case we make this Rule absolute and set. 
aside the order of the Sessions, Judge dated 18th November 1932 
directing further- enquiry into the case against the pontoner who 
have been disctiarged. ee 4 
A. T. M. E © Kule made absolute. 


af ’ 


(1) (1888) I. L. R. 15 Calc, 608. i an ae 


` APPELLATE CIVIL. - 


Before Str Asutosh Mookerjee, Knight, Judge, and Mr. Justice 


Ce 
AKBAR SARKAR AND OTHERS vg 
4 ~ a 4 ee July, 26. 
RAMES CHANDRA MAITRA*® =- +.: August, 9. 
Reni, assessment of—Mal land—Limitation Act (LX of 1908), Sth Ie Aris, 130, 
a 131 — Rent, antecedent to assessment-—Contract. | 
a. Say 
LA certain mal land was leased out, which was. intended’ to be nda and ee 


brought under cultivation by the lessee. No rent was to be paid within the first ten 
years, inasmuch as the lessee would have to undergo great labour and incur heavy ex- 
penditure. On the termination p: ten years, that is with effect from 3th, April 1855, 


* Appeal can pete Decree No: 702° Of, ‘1977: heat the ‘decree.of Babu 
Rohini Kanta Mitra, Subordinate Judge of Rajshahi, dated the 3oth November, 
‘1980, affirming that of Babu Jitendra Nath Chatterjee, Munsiff of Rajshahi, dated 
the 27th September, 1918. 
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the lessee would-be liable to pay such rent as might be fixed upon a measurement 
and according to the rate and the area of the land, No rent was, however, over ag- 
sesssed, andi in the course of survey and settlement proceedings, which took place 
shortly before this guit, the defendants asserted before the revenue authorities that 
the land was held by them as'perpetually rent-free. The plaintiff -thereupon inse 
tituted the ptesent suit/on’the 3rd October, 191 7, for declaration that thé land. was 
rent-paying, for assessment of:rent at the rate of Rs. 6 a bigha, or. such other 
rate as might be decreed fair and equitable by the Court, and for recovery of 
arrears at the assessed rate with, effect from the 14th April, 10914 : 


> Held, that the suit was in time under: article 131, schedule I of the Limitation 
Act, the defendants repudiated the right, of-the plaintiff to assess and recover 
rent, for the first time within 12 years of the suits 


| That the defendants are not liable for rent for a period gelasan to the 
assessment as the contract contemplated that liability to pay rent should accrue 
dnly after assessment. That the plaintiff was entitled to’ rent from ` the date 
of the judgment of the trial Court and not before. 


: Article 130; 'achedule I of the Limitation Act, has no application, unless and 
tintil the land-is found to be rent-free 5 the mere non’ payment of rent for a period 
does not bar the landlord’s right to have the rent assessed and to recover rent 
from: his tengnt : Kamini v. Abdul Habin (1). The tight to have rent assessed 
continues so long as the relationship of landlord and: tenant continues in respect of 
land liable to be assessed : Birendra v. Nasir (2). 


“Under article 131, schedule I of the Limitation Act, the right to levy assess- 
ment would, as a recurring right, accrue, when there has been a demand and refu- 
sal, only in those cases where the relationship of landlord and tenant or landlord 
and occupant had ever existed. Once that right is established, then the non- | 
payment of rent or assessment would not be sufficient to enable the tenant’ to 
begin to set up a title by adverse possession. There must be some overt act, such 
.as a refusal to pay the rent or assessment, before time begins to run: Ganesh v. 
. Sitabat (4) and other cases, 


; Appeal by the Defendants. 


Suit for assessment and recovery~ of rent upon declaration that 
ane disputed land is rent-paying. 


4 
-5 4 


_ The material facts appear from the judgment. 
Babu Jatindra Nath Lahiri forthe Appellants. 
Babu Krishna Kamal Maitra for the- Respondent. 
_, The judgment of the Court was delivered by- >.. a, 2. 


Mookerjee J :—This is an` appeal by the’ defendasits’in a suit 
for ‘assessment and recovery of rent upon declaration that the 
disputed land ‘is rent-paying. ` The Courts’ below’ have found‘ in 
, favour of the plaintiff, and, the substantial - question now ih ‘con- 

' (1) (1918) a8 C. L. J. 254. nc) (1915) 22 C; GJ: raa. E 
1 (3) (1916) LL. R 4t Pon 1597 a Bom. L. Gi 950. i A 
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troversy is, whether the claim for assessment is or is not barrell 
by limitation. The defendants have -urged a further point of sub- 
ordinate: importance, namely, that rent should not be decreed -for 
& period antecedent to the date of assessment. 

On the 18th December, 1844, one Karim Sarkar, now” repre- 
sented by the defendants appellants, executed a.kabuliat in favour 
of Mrityunjay Maitra, the father of the plaintiff respondent. As 
“the determination of the rights and obligations of the parties depends 
upon ‘the terms of the contract between them, me relevant por 
‘tion of this document is set out here ; 

“I, Karim Sirkar, son of Fozdar Sircar, of Haldi, thana Tanar, 
district Rajshahi, execute this Kabuliat in “the year r251, to the 
effect following :— 

That you have an eight anna zamindari interest in Kishmat 
Haldi—the Mahal No. 1210, borne on the touzi of the Collectorate; 
within purgana Chinashour which you are in ownership and posses: 
- sion of without any objections of others. Two plots of land described 
l in schedule below appertaining to your distinct Saham of the aforer 
` gaid eight annas of the aforesaid touzi and measuring about 4 bighas, 

are now lying $atif and covered with jungle. Asit requires great labour 
“and expense of money to render the lands of the aforesaid two dags 
fit for cultivation by clearing the jungle thereof and filling up Kha/ls 
and Khandars, you notified to make the said land Aassi/ by grant: 
ing a settlement thereof for a term of ro years, free of rent, that is 
“to say, keeping the rent in abeyance. I. accordingly, having agreed 
- to take the said land, execute this Kabuliat and agree that I shall 
myself bear the expenses that will be required to render the lands 
of the two dags mentioned in schedule below fit for cultivation 
by clearing the jungles thereof and filling up the Ahals and. Khan- 
‘dars, and to recoup myself for the said expenses, I shall enjoy the 
profits of the said lands and hold the same as lakheraj for 10 years 
from - the beginning of r252 up to the end of 1261; .that is, up to 
(torn) you shall not get any.rent, (torn); but on the expiry I shall 
be bound to pay the rent that may be fixed upon a measurement 
and according to -the rate and the area of land whether more or 
less. If I, through any neglect on my part, fail to reclaim the said 
lands within the said term or if 1 partly reclaim the same and leave 
: partly unreclaimed, then you, shall, on the expiry of the term, bring 
_ the said land into your khas possession, and I shall be bound to pay 
the costs that will be incurred to bring the said land under culti- 
vation, as also damages. If I do not.pay the same amicably, you 
shall realize the same with costs by bringing a suit in proper Court. 


‘Akbar. 
v: 
Rames. 


Mooherjee, > 


PAROS 
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T shall keep in tact the , limits ete:.of the land. If any one encroa; > 


ches upon the boundaries through any neglect on my part, then. I; 
shall make good the loss that you may sustain to bring the same 

in your possession, together with- interest thereon. If any measure» 
ment of the mahal. or assessment of rent thereof is made, then I- 


_ shall be-bound to-pay the rent that may be fixed at any: time 


aécording’ to the rate. To the above -effect I, having ‘received a; 
pattah as a‘counterpart of this Kabuliat, do execute this pannel 
Finis, The’ 5th -Poush ragi B. S.” 

There is no room for doubt that the land leased out was nah 
land, which was inténded to be reclaimed and brought under culti- 
vation’ by-the lessee.’ No rent was to be paid during the first-tem ` 
years, inasmuch as the lessee would have to undergo great laboùr 
and inċur heavy expenditure: On thd termination of ten years, 
that is, with effect from 13th April, 1855, the léssee would be liable 
to pay such rent as might be fixed upon a- measurement and accord- 
ing to the rate and the -area of thé land. No rent was, however, 
ever assessed, and in the course of survey and settlement proceed: 
ings, which took. place shortly before this suit, the defendants asser- 


‘ted before the-revenue authorities that the land was held by them 


as perpeiually rent-free. The plaintiff thereupon instituted ‘the 
present suit on the 3rd October, ‘1917, for declaration that thé - 
land was rent-paying, for assessment of rent atthe rate of Rs.'64a_ 
-bigha, or such other rate as might be deemed fair and equitable by 


the Court, and for recovery of arrears at the assessed tate with effect 
: from the 14th April, 1914. The defendants resisted the claim on - 


a variety of grounds which need not now be recapitulated. They 
were all overruled by the primary Court, and rent was decreed at 
the rate claimed.’ This decree has been affirmed by the Subordi- 
-nate Judge.on appeal. On the present appeal, two points have been 
urged, namely, first, that the. suit was barred by limitation under 
article. 130 .of. the schedule to the Indian Limitation Act; and, 
secondly, that rent should not have been decreed for a period ante 
cedent to the assessment. ` A rı 
As regards the first question; our attention has: been invited to 
article 130,which prescribes that a suit for the-resumption ort assess- 
ment of rent-free land must be instituted within twelve years froni 
the date when the right to resume ‘or assess the land first accrued. 
This article, in our opinion,:has no application to the present case: 
It was pointed out in Xamint Sundari v. Abdul Habin-(1), that arti: 
cle 130 can have no AA unless and until- the ae 15 found 


AD) (1918)- 'a8'C. La J. TY NG oe. ae Mote. te TS a 
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to be rent-free; the mere non-payment of rent. for a, period does -not Civics; 
bar-the landlord's right to have the rent assessed and to recover 1982, . 
rent from his tenant. To the same effect is the decision in Dhanan- Akbar: 
joy v. Upendra Nath(1), ‘There, as here, the- suit. was not for v 
the resumption or assessment of rentfree .land,. but for the Pano = 


assessment ‘of-mal land, presumably, liable to be assessed.  Meokerjee, J. ` 
In-that state of things, the circumstance that.. rent has notin = 
fact been paid for more than 12 years before suit, is not per se suf- 
cient to support a decree of dismissal: Prasanna v. Srikantha (a), 
which has been affirmed by the Judicial. Committee i in. Jagdeo- v. 
Baldeo'(3). The right to have rent assessed must continue s0.long 
as the relationship’ of landlord and tenant continues in respect of 
land liable to be assessed: Birendra v.. Nasir (4). The right can 
only be lost by one or other of the modes recognised by law. , The 
land'is prima facie mal land, and_ until the ‘presumption and the 
results flowing: therefrym ‘are: rebutted, the principle applies -which 
underlies the decision in Profap v. Shukhee (5)-as explained in Bir 
Chunder v, Kaj: Mohun (6) ; see also Jotindra v. Chandra.Nath (7); ; 
Barkamdat v. Krishna Sahay (8) ; Jagannatha v. Muthia (9); 
Mohammad v. Mohammadi (x0). Reference may also be made to 
the decision of the Judicial Committee in Hurryhur v Madub Chun- l 
T (11), and the decisions of this Court in <Ar/unnessa v. Peary 
Mohun (12), and Koylask v. Gocoolmoni (13), where the law applica- 
bie to the resumption and assessment of lakhiraj grants will be 
found reviewed; see also Reg. XIX of 1793, section 10 and Reg. 11 
of 1805, section 3. The true scope of Arts, 130 and 131 was recently 
explained by the Bombay High Court in the cases of Sukharam vy, 
Trimbak (14), and Bhima Bai v. Swami Rad (15). The right to 
levy assessment upon rent-free lands is governed by Art. I 30, and is 
consequently extinguished under section 28, if no suit to enforce 
the right is instituted within the time allowed : Abhoy Churn v: 


(1) (1918) 23 c. W. N, 68s. : 
(2) (1912) I. L. R. 40 Cale, 173; 16C. L. J. eee 17 C. W. N. 137. 
(3) (1922) 36 C. L. J. 499. 


(4) (1913) 22 C. L, J. 122. (5) (1878) 2 C. L. R. 569. 
(6).(1889) I. L. R. 16 Cale. 449. . (7) (1902) 6 C. W. N. 360.. ! 
(8) (r913) 20 I, C. gro. " (9) (1904) 14M. L. J. 477 >! 


(10) (1915) 13 A. L.J-333- o 3 
(11) (1871) 14 M. I. A. 1523 20 W. R 4595 8B. L. er as 

(12) (1876) 1. LR. Calc. 378. ar | N 
(13) (1881) L L. R. 8 Cale. 230. a a e n TAN a 
(14) (1920) 1. L. R. 45 Bom. 6945 23 Bom. Le R.^si4. ` Ee Sin, 
A15) (1920) L, L. R. 45: Bom, 638; 93 Bom, L. R. 100, | : a 
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Kally Pershad (1); Madhavrao v. Anusuyabat (2). On the other hand} 
under Art. 131, the right to levy assessment would, as a recurring 
right, accrue when there.has been a demand and ‘refusal, only in: 
those,cases where the relationship of landlord and tenant or land- 
lord and occupant had ever existed. Once that right is established; 
then the non-payment of rent or assessmént would‘not be sufficient 
to enable the tenant to begin to set up a title by adverse possession. 


There must be some overt act, such asa refusal to pay the rent 


or assessment, before time begins to run; see Ganesh-v, Sttabai (3) ; 
Kirparam v. Jaychand (4) ; Jagannath v. Raju (5) ; Manavikrama y: 
Achutha (6). This is in harmony with the view that where-a ten- 
ant claimed land as rent-free to the knowledge of the plaintiff, and: 
no suit for resumption or assessmeht was brought till after the ex“ 
piry of 12 years, the suit was barred by limitation under article 130: 
Birendra v. Roshan (7); Birendra v: Akram (8); Birendra.v. Dilwar, 
(9). ‘In the case before us, the defendants repudiated . the right of 


‘the plaintiff to assess and recover rent, for the first time within x2 
‘years of the suit. ny the suit is not barred under 


article r31. 
As regards the second question, we are of opinion that the de 
fendants should riot be ‘made liable fora period antecedent to thè- 
assessment. ‘The ‘contract clearly contemplated that‘ liability td 
pay rent should accrue only after assessment. We should, in 
such circumstances, follow the course adopted in Rangayya v. Bobba 
(10 ) and Assanullah v. Mohini (11), rather than apply the principle 
that a landlord may claim back rents for additional area : Jagannath 
y. Jumman (12 ); Upendra v. Suryya (13). 
” The result is that this appeal is allowed in part, and the ‘decree 
of the Court below modified. The plaintiff will be declared éntitl- 
ed to rent.at the rate claimed with effect from the date of the 
judgment of the trial Court (27th September, r918) and nòt before.” 
The penne will, however, be entitled to his costs in all the Courts. 


A. T. Me | A peal allowed i in part : Decree a 
(1) (1880) 1. L. R. 5 Cale. 949- 
(2) (1916) I. L. R. Y Rata. 606; 18 Bom. L. R. 768. 
(3) (1916) I. L. R. 41 Bom. 159; 18 Bom. L. R. 950. , 
(4) (1914) P. L. R. 140. ae , 
(5) (1910) 7 M. L. T. 278; (r913) M; W. N, 485. gmo ii 
(6) (1913714) LL. R. 38 Mad. 916 
(7) (1912) I. L. R. 39 Calc 453; 15 C. L. J. 203; 16 C W. N. 981, 
(8) (1912) I. L, R. 39 9 Calc. 439; 15 C, L. J. 194; 16 C. W: N. 304 
(9) (1912) 13 I. C. 517. - 
(10) (1903) L. R. 31 1. A. 17; L L. R. 27 Mad 143. 
(11) (1899) I. L. R. 36 Caleu 739. 
(12) (1901) L Le R, ag Cale. 247,° - i (13) (1912) 20 LC. 2305. 
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Before Nr Asutosh Mookerjes, Knighi, Judge, and Mr. pané 


: | TT Rankim O p 
4 PROHLAD CHANDRA CHOWDHURY |. | eivi 
‘ ; a 0. | | $ 1923+ 
RAMSARAN CHOWDHURY AND ANOTHER, |. Aprily tis. 
Possession, suit for—Limitation Act (IX of 1908), Sch. I. Art. 44—Burden of piv 


a proof—Recttal of date of birth in guardianship application —Hwvidence Act December, 4, 5, 6. 
` * (lof 1878), Secs. 32 (5), 155—Guardians and Wards Act (VIII of 1890), Sec. 

> gr1—Sanction without enguiry, affect of. l : 

~ A suit by award who has attained majority, to set aside a transfer of property 

by his guardian, is to be institutéd within three years under article 44, schedule I 


~of the Limitation Act from the, date when the ward attains majority r Brojendra 
y. Prasanna (1) and other cases 


The burden lies on the plaintiff to prove that he is in time. 


' 1 „The recital of the date of birth in a guardianship application is in substance 
a statement by the person who makes the application. If the conditions mentioned 
in section 32 (5) of the Indian Evidence Act are fulfilled, for instance, if the 
‘person who made the statement is dead or cannot be found and had special 
means of knowledge of relationship, the statement may be made admissible. Or, 
again, if the person is examined as a witness, his credit may be impeached 


= ûnder section 155 by the production of the recital in the application. 


Section 31 of the Guardians and Wards Act requires that permission to the 
guardian'to do any of the acts mentioned in section 29 (that is, alienation of the 
ae , estate:of the minor) shall not be granted by the 4 ourt except in case, of necessity 
or for an evident advantage of the ward. The section further requires that the 
order granting the permission shall recite the necessity or sesanan as the case ' 
may be. j 


If sanction has been granted by the District Judge without t enquiry, the 
transaction is not invalid. f ; \ 


"Appeal by the Plaintiff. E i 
„Suit for recovery of possession of immovable property. 
‘ The material facts appear from the judgment. 


~ “Babus Joges Chunder Roy and Rupendra Kumar Mitra for the 
Appellant. i 


Bubus Ram Chunder. Mosumdar and Sures _Chunder Das for 
the Respondents. ; 

pS ; ; TG AY. 

® Appeal from Original Decree No. 44 “of 1922, against the decrée of Babu 

„Nalini Mohan ae Subordinate Judge ‘of Baskara; ‘dated anes gist August, 
ears P ne dos 5 7 asi t ; 


os ‘ te. j + - 


(1) (1920): 32 c. L. J. 48. - ry i , on ugu 


t ex 
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“The judgment of the Court was delivered by? ou 


Mookerjee J :—This is an appeal by the plaintiff in a suit oe 


recovery of possession of immovable property, -upon. cancellation 
of a lease, granted by his mother on the sth January 101 3 during 
his minority, The father of the plaintiff, one Goswami Das Chau- 
dhuri, who-diéd- on the : rth- September 1901, -had married twice, 
By his first wife, who died during his life time, he left two sons, 
Ranisaran and Brajanath, the first two defendants in this litigation, 


By. his. second wife, Ramani Dasi, who survived him, he. left two 


sons, Prahlad Chandra. and Dhruvapada, ; the former is the plaintiff 
and the latter is the third defendant in this suit. On, the 8th July 
1905, Ramani Dasi. mada an application to the District, Judge in 
order that she might be appointed guardian. of the person.and -pro- 


` perty of her minor sons. It was stated ia this application that the 


father of the minors had left debts and that it was necessary to dis- 
pose of portions of his estate forthe purpose of.repayment On 
the 16th June 1905, the lady was appointed guardian of ‘the 
person and property of.the two infants. On the 26th July xgto, 
an application was made by the lady to the District Judge for 


; permission to grant a permanent , lease of the share of the infants, 


in certain properties described, in the schedule, to their step- 
brothers who-held the other half-share, It was stated in this appli- 
cation that. the debts left by the. .deceased.. Owner amounted to 
Rs.- 12800- and that one-half of this amount, that is, Rs. 6400 was 
‘payable out of the share inherited by the two infants. Their step- 
‘rothers would, under the proposed lease, undertake the responsibi- 

lity for satisfaction ‘of the entire sum, in other words, Rs. 6400 
would in substance be the premium..payable on the lease. In 
addition to this, rent would be payable in cash as well as in kind. 
The names of the creditors and the amount payable to: each was set 
out in the application. - On the and -August :rg910, the substance of 


the application was.publicly notified. , No one appeared to object, , 


and on the roth August 19190, the. District Judge granted the per-. 
mission asked for. On the sth January 1913,- Ramani. Dasi, in 
exercise of the authority granted by the District Judge, executed a 
permanent léase ön behalf’ of her minor sons'in favour‘of her step 


song. _ The premium was fixed at Rs. 6400, to be applied ‘in satisfac: 
tion of-a half share of-the debts left by their-deceased father. The 


„gross: -cash rent was. fixed- at.Rs, aor-11-8 ; after deduction, of 


Re; 52-118; the. head rent payable to tia mi E landlord, the 


Maharaja of Burdwan, the net rent was fixed at Rs. 49. In addi- 


` tion, 69 bundles of fuel were to be delivered - as rent in kind, : and 


dj 


- A 
KA A + 5 = _ + 5 fa > 
- 


“Vows, akeni, 4 mah court, on ae Oe ; ‘ats, 
es thé minors would algo ijoy the fruits ‘of, ‘their, ihare of thé mangoe Civit: 
fees i in thë orchard . prêpared “by their ` father. The step-brothers A 
of the- minors have been ia occupation of. ‘the, Ni for many ate! 
years under this lease. ` ` i | ; Bizsiz | 
- On the 20th August. 1920, Prahlad Chandra, the eider of the two er 


2 minors- who had méanwhile attaired majority, instituted thë present, _ Mookerjee,, Fo, 


. suit for cancellation’ of the lease in -respect ‘of his share and for, = as 
Tecovery, ‘of possession: teteof, ` "His younger brothar, who wag. Still - 
“a thinor at the date: of the suit, “was made: a deféndant. ` The case 
for the plaintif : is that the transaction was - throughout. fraudu- 

` lent, ‘that his” mother never made the ` application ` for appointment 
as guardian and that the document she was induded to execute Was 
a, to her’ to be a settlement’ for “sir years ‘only. The. 

. defendants dénied ‘these allegations and pleaded the bar of limita 
tion. The Subordinate Judge has held the suit-barred under. article, 
44 “of the. schedule, to the Indian Limitation -Act, inasmuch as the 
`; plaintiff “had ‘attained majority more than. ‘three years before its 
‘institution. On the _ merits, the Subordinate Judge. has. found, 

~ that the, ‘application lor, guardianship had been made by the mother, ` ` 
of the plaintiff ‘who later on executed the lease: with’ full - knowledge” 

-of its contents:' The Subordinate Judge ` has furthér found that the, 


"Staton "was bexeficial to the infants, ‘and’ in this view he has 








` dismissed the suit, The judgment of the Subordinate Judge “bas 


been assailed i in this Court as erroneous in ‘law and in fact on every 
Wi ‘material point. 


fF 
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i limitation, - the Subordinate Judge 
nti was born in Baisakh 1403 (April-May. 
n this view the plaintiff attained majorityin April- May 
17, and the present suit, instituted on the zoth August 1920, 
buld be barred by limitation, as article 44 ‘of the ‘schedule to the 
Apdian : Limitation Act requires that a süit by. a ward who has 


p attained majority, to set aside a transfer of property by his guardian; 


“mus be instituted within three years from the date when the ward’ 


_Bffains | majority : ' Brojendra v. Prasanna (1) ; Krishna v. Bhaga- 


‘ban (2): Arumugan- v. Panayadian (3). The plaintiff has corse- 
gpently been driven to ‘contend that he was ‘born in Baisikh ` I 305 


/ (April ‘May. 1899). This“is. contrary to the statement: made in the 


guardianship. application ` to the effect that the elder son- was, born’ 
in Baisakh 1303, and’ the younger son in Pous 1308. > There has ; 
(been cérisiderable discussion at „the. "bat. as-to the admissibility of. É 


Gy (1920) ` r: 6. LJ. ro - l NE re fa). (i916) 34 1. G 188: 4 


b 


i (3) Ugao) so. ML. J. 475- i ; T | be 
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this recital in.evidence, and our attention has been invited tothe | 
decisions in Krishna v, Akbar (1); Dhanmull v, Ram Chunder (2) 5; s 
Monindra.y. Ram Krishna (3) ; Makomed v. Yeoh (4) and Hara-` | 
Řúmnar y. Jog:ndrakrishna (5). These decisions support the view Tdi 
that the recital of the date of birth in a guardianship application’ 

is not by itself admissible in evidence upon mere production of the ` 
document, but may be rendered admissible in contingencies which : 
need not be exhaustively specified for our present purpose. The“ 
recital ‘i isin substance a statement by the person who makes. the: 
application, If the conditions mentioned in section +2 (s) of, the 
Indian Evidence Act are fulfilled, for instance, if the person who. 
made the statement is dead or cannot be found and had special 
means of knowledge of relationship, the statement may be made : 
admissible. . “Or, again, if the person is examined as a witness, his.- 
credit may be impeached under section 155 by the production of ' 


the recital in the application. In the case before us, no foundation 


has been laid for the reception of the recital in evidencé. The: 
lady was examined as a witness, but the recital was not put to her. ' 
On the other hand, our attention has been invited to the fact that; 
the statement in the guardianship application relating to'the date of 
birth of the youngest son is inaccurate. He is said to have been ` 
born i im, Pous 1303 (December 14ot—January 1602) ; this would 


“make him posthumous as his father died on the 15th September 


1901. But the evidence shows that he was about one year old s 
when bis farher died. From this it may well be urged that the 
statergent as to the date of birth of the_other_gson_was_eaually nn 
reliable and that even if it could have bee, 
evidence, the Court would not have derived much as 
have consequently to depend upon the oral evidence on the points 
The Subordinate Judge has disbelieved the evidence of Rama 
Dasi as self- contradictory, dnd there can ‘be ‘little doubt that ‘h 
statements upon other matters are not quite trustworthy: “In suctht 
circumstances, we are not prepared to differ from the c 691 
of the Subordidate Judge, specially as the burden. Bro q yep poy seq 
the plaint ff to prove that he is in- time mad oui spiegor 8Y sy 
Procedure, 1908, order T rule x (e) and order 7, 7, “rule 6. “We Te do“ si 
not desire, however, in view of the arguments which have- been-* 
addressed to us on the merits of the controversy, to rest- our- deci- / 
sion of the appeal solely on the question of limitation. - . - 


(1) (1881) 9 C. L. R. 213. 0 (2) (1890) I, L. R. 34 Calc 265. 
(39 (1915) at C. L J. Gas. s pa 
(4) (1916) L. R. 43}. A. 256; 2 App. Cas, 5755 21 C. w. N. 257. 
(5) (1922738 C. L J 186. | 
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AS regards the merits; sitihas- -been- sarge on: behalf ot the ‘plain o Civit. } 
tif that the application for--guardianship * was mide and the order 
thereon obtained without the knowledge:- of: the : mother’ of the 

+ + infants. “The. Subordinate: Judge has - disbelieyed_. this thdory; 
and-we agree.in ‘his conclusion ‘that no. fraud of. the kind-alleged padjar. 
has been, established. „Ít has next been contended. that permission- ` Hookerjee, F 
was granted, by the District Judge to execute the lease in contraven-:: E 
tion'of the provisions. of-.sgction. 31 of- thé Guardians and Wards. 
` Act. of 1890.” -Section 31 of the ‘Guardians, and Wards-Act réquites 
that: ‘permission to the guardian’ to do any ofthe acts. mentioned. in 
section ‘29 (tbat is, alienation -of the. estate’ of. the minor)’ shall not 
be. granted by the ‘Court except in case of +- necessity or for an evis 
', dent: advantage to the: -ward, „The section’ farther requires “that the 
order. granting the _ permission ‘shall recite. the. “hecessity or advan- 

" tage as the case may be. In the`present case, ‘the order does not’ | 

_ recite ‘the necessity or advantage. ` lt:-may be conceded thatthe . 

a ` object of. the. legislature was to guarantee an enquiry ~by. the Judge 

— and a: determination by him to his own satisfaction.that.the aliena“ 

‘tion: sanctioned was necessary or advantageous, In. the case before. 
US there was no. enquiry-(other than what has inyolved in consider- 
© ation of the ‘vérified petition) and on this ground it has‘ been urged! 

he order was a nullity, Weare of opinion that this argument 

ot sustainable, It mayi, be conceded that the legislature: con 

n “enquiry by the District Judge into the; nature of the 

| sanctioned an alienation by a guar- 

of his. f his ward. But it does not- follow’that -if sanc- 

| He tion bas- besèn granted by the District Judge without enquiry, his 

act-is without jurisdiction: and that the transaction is invalid. The 
“effect, of such omission cannot be more - far-reaching i in ‘its: destruc- 
tive operation than an alienation: by- the. guardian - “without the 
requisite. sanction. In that event; section. 30 provides that the 
‘alietiation is, not void but voidable.: Rameswar v. Dhunpat (1) 5: 
Gopal.y. Maktaba (2) ;. Bankey y. Swami 43) 5 Dyan y. v Sarat o 5 
WNallaha- v Rajam (5) oc. ne aai 
-The plaintiff has thus to face ' ‘ihe fundamental: question, ‘whether 
- the lease granted by his mother. was for -his benefit. The Subordi- ii 
_ nate Judge -has answered ‘the question . in -the -affirmative. The 
“epee shows that the disputed jungle was acquired’ by Goswami- 
das. Chowdhuti. on the'a3rd ‘Novémber 1898 for a consideration of 


to23: 
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- (a) (1909) ri C L 3. 107. i l . (3) (1908) 12 O. C. 78. 
=. G} Ugao) ag OC ga ee ee U 916) 36°C. W. N. 218. 
(5) (1921) L L. R, 45 Mad, 429. i weet he e gah ara at 8 
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Rs, 12000.. There‘is satisfactory. proof that-practically. the- whole. 
of this sum, :was raised. by him by loan under five transactions § 
three.of these of Rs 2000 each took place on the rth ‘November 
1898, one of Rs. 4500 on the 23rd-November 1898 and another-of- 
Rs. -rooo on the 9th December 1898. Some of these loans-carried 
compound interest There is further evidence that Rs: - 3893 bor- 
rowed on compound interest was raised.shortly afterwards on the 
17th January 1898, by a mortgage of this very jungle. There , can, 
in our opinion, be little doubt, that Goswami Das Chaudhuri left: 
considerable debts, as nearly the whole of the money required: 
for the purpose of acquisition of the jungle now in dispute had 
been borrowed by him. The defendants have produced, oral 
évidence to establish -that difficulties. arose on account of these 
debts after ‘the death of Goswami Das Chaudhuri -and a. separation 
took place in “April 1903 between the two sets of his sons. . This- 
evidence has been analysed by the Subordinate Judge:and we see 
no ground to question the correctness of his conclusion that the 
separation did take place at the time alleged by the defen ndants. 
At that time, all the properties, other than the jungl e 
partitioned.. Upon the advice of relatives on E 
the mother of -the plaintiff elected not WAS l 
in.the jungle but to lease it out to her stc a “golem AES 
undertaking to satisfy the entire debt left eer fath 

This was the arrangement subsequently carried o 
obviously in the nature of a family settlement, T 
dants have brought forward evi Ë 
saction has not beer particularly adyantageous to themselves, 
and even so late as the 14th April, 1918, they had to raise Rs, 
12,000 to satisfy the dues on prior bonds. We need not investi- 
gate the true nature of this last transaction. The crucial. point 
is, was the lease, when.it was granted on the 5th January, 1973, 
beneficial. to the infants concerned. We are of opinion that the 
answer should be in the affirmative. It is not the case for the 
plaintiff that he has paid or has been called upon to pay his 
share of the debts left by his father. He has unquestionably 
benefited by the family arrangement made in rgo3, though the 
necessary doctiments were not executed till many years later, The 
parties appear to have proceeded in a leisurely -fashion, but there 
is little doubt that the defendants went into possession and 
accepted the liability for the entire debt; this distinguishes the 
case from the decision in Shami v. Zalyi (1) There is no founda- 

(1) (1913) L L. R. 35 All. 150. 
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tion for:the suggestion that the lady was induced to execute the Civita 
document’ as if it were a settlement- for six years. There is satis- 1924. 
factory.:evidence that the .lesse was read over to her before “its we 

: ; z i 7 A ; 4 'Prohlad 
éxecution. We agree with the Subordinate Judge that the mother “Be s 
did not exceed her authority and that on the principle enunciated Ramai. 


by the «Judicial Committee in Hunoománpsriaud v. Babooee- i Maokerjte, Fe 
her act bound the interest of her infant sons., - 


w 


wee ‘have’ finally -been pressed to set aside the transaction 
‘on-térms- of complete reimbursement by the plaintif to the. 
defendants ‘and the authority of the decisions in Eastérn Mortgage 
Aid -Ageney Co v. Rebati Kumar Ray-(a); Hemi Chandra- Sarkar 
¥: “Lalit Mohan (3); Dijerdra Mohan v, Manorama (4) has been i in- ` 
„voked. ~ In the view we take, the doctrine that a voidable deed 
can be set aside on terms, bas no application here. But even if 
it were otherwise, it would be difficult to afford relief to the plaintiff 
inthe suit-as framed., He has come into Court on the allegation 
` that the transaction was throughout based on fraud. — That case 
Hag“completely broken down. He cannot now be permitted to have 
the* case reinvestigated on another basis and on entirely fresh 
evidence; before the defendants could be reimbursed, all the 
transactions of the family during the last twenty years from the 
me of--the death of the original proprietor would have to be explor- 
ed...-We are by no means convinced that the justice of the case - 
démands that the Court should embark upon such an enquiry at 
this‘stage. a 
; The result is that the decree of the Subordinate Judge i is affirmed 
and this appeal is dismissed with costs, 


A; TM Ae Appeal dismissed, 
(1) (1856) 6.M. 1. A 393. (2) (1906) 3 C. L.) 260. 
(3) (1912) 16 C. L. J. 537. (4) 1922) 36 C., L. J. 326. 
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Before Sir Nalini Ranjan Chatierjea, Knight, Judge, and Mro. 
4 ne Justice Panton. aes aT 


PANKAJ MOHAN BALAND OTHERS 
y. 
BIPIN BEHARY CHAKLADAR AND OTHERS. * he 


Co-ownsr-—Adverse posses’ ‘on—Limitation—Receiver, ai kani of. 


"The possession of a person who ‘enters into -possession originally asá co~” 
owner can be adverse, if there bean ouster.of the other ‘cd-owners. The posses- 
sion of a | rson, who originally | entered not as a co-owner, but subsequently» 
became z proprietor and continue] to, assert hostile title and exercise possession _, 
to the exclusion. of the other co owners does “not cease to ‘be adverse + _Hardit ve 


Öúrmulh ti) distinguished. ` . : = is ‘on 


NG The mere appointment of a receiver aloes not prevent the statute of liniftation. - 
raniing. 


. Appeals by the Plaintiff and ae objections, 
Suits for khas possession. | 
. “The material facts appear from the judgment. 
Babus Dwarka Nath Chuckerdutty, Brojo Lal. Chuckerbutty;” 
Birendra Kumar De, Kalikinkar Chuckerbutty, and. Annada Charan | 
Karkoon for the Appellant. ` 
` Mr. B. Chuckerbulty, Babus Gobind Chunder De. Ray, Surja- 
Kumar: Guha and Birendra Prasad Bagchi for the Chakladar. ~ 


Defendants Respondents, or ae 
‘Babus Joges.Chunder Roy and Rajendra Chandra Guha for: 


- Kêrah Babu Respondents, i 


Babu Rupendra Kumar Mitra (for Babu Frafulla Chandra 
Nag) for Ghose’ “Respondents. - 


Babu “Biraj Mokan Majumdar for Minor ‘Respondents 
l “OA. v. | 


The judgment of the Court was as follows : 


These appeals arise out of suits for khas possession of the land 
in dispute in each case which had been allotted on a partition of an. 
estate effected by the Collector as’ between the plaintiffs and the 
defendants. The partition was made on a rayatwari basis but the - 


# Appeals from ‘Appellate Decrees Nos. 1959, 1660, 1981, 1984, 1985, 2146, : 
229s to 2299 of 1918, and 84-t0 86, 264 of rotg, with- cross-objections, against - 
the decrees of D. P. Bagchi Esq, 2nd Additional District Judge of Mymensingh, 
dated the 29th June, 1918, reversing those, of Babu Giris Chandra Sen, Addi- ` 
tlonal Subordinate Judge of Mymensingh, dated the and March, 1917. 

(1) (1918) 28 C. L. J. 437. 
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lands were in the exclusive possession ..of the - defendants . who .were Civi. 
also co-sharers of, the estate in which the'lands i in dispute are situate... on. 
The defendants p‘eaded inter alia that the . plaintiffs were not, Pankaj M KAN 
entitled to get khas possession of the lands as the defendants had a. a AH 
chak right, or a tenancy right by adverse possession for more than Bipm x 


ig years : =- 
` The Court, of first instance decrée 1 the suits on. the grounds that 
the defendants had failed to prove the chack right and as co-sharers 
did not’ acquire any right by adverse possession, ‘On appedl the 
learned District Judge reversed. ‘that decision and the plaintiffs | have” 
preferred these ‘appeals. . 23 me Wk an 
The History of'the case leading up to the suits is a tong oné and © 
pfs been exhaustively dealt with by. the ‘Court of’ appeal below. - It 
# pears that móùza Kalatpar where the lands are situated formed part’ 
of 2 estates 115 and 116, and at the time of the Pérmanent Settlement’ 
werd held by two’ Mahomedans. There: were quarrels between’ 
their descendants in consequente of: which the estates | were attach: ° 
ed uridér Regulation V of 1812 anda Kroke” Sarbarakar or receiver > 
“was appointed. Sometime after, they settled their dispute and ` r 
l filed’ solenamahs- in thé Collectorate showing that they made -an- 
Na micable partition. ‘The receiver was thereupon discharged i in 1826. 
pone estate then passed to a number of Hindú’ proprietors ; a thre 
_weré disputes asto possession ‘among them, and the property was: 
| again attached, and a receiver appointed’ under the Regulation: 
-~ “The receiver held a measurement of the’ lands of ‘the’ ‘villages anid” 
the’ chita Ex” 32 A shows that 30 Pras (about roo bighas)” 
were measured in mouzah Kalaipar in-the name of Bhrigu Ram 
Chakladar, the-grand-father-of the Chakladar defendants as his khas 
- mar ‘and -Bhadrasan lands, and -some other khamar lands in-the: 
possession of-other proprietors. The present suit relates to about: 
T000 bighas of land. “Ex..'32-A however appears-. ‘to.be @ measure” 
ment ‘of the lands ‘of only one of-the gatiams which belonged t0 one 

- Abdul Basid’: This chitta. goes against the chack or tenancy Tight; 

- of the defendants, as it describes the land as‘ the. khamar and Bhadrat‘ 
san land of. Bhrigu Ram.- ' Two years later howevat, the: receiver: res, 
alised Rs.- 84 and ‘odd from -Bhrigu Ram by distress under Regila-. 
tion-VII of 1799 which related to’ fecovery’ of rent. with the, poswer‘of7 
distraint. -, Bhrigu-Ram- brought a suit in the civil, Court: for- the ` 
refund: of the ‘amauint which, he-gaid, -was realised in | excess of, the, 
amount due- from. Jim by. illegal distraint. In. that suit Bhrigu Ram, 
claimed.a chack--pattii right to the lands, and. some. of the - -proprie:. 
‘tors ee: that he had such right in the lands; «= 


= 


| 7 kad “aaa 
a 


sik “eG THR CALCUTTA "LAW foURNAL.  [ Vor. xxxvitt: 


CIVIL. ’ | ‘The suit was ultimately decreed on the ground that the distraint ` 
l 1952. was bad by reason of non-service of the usual notices, but the’ 
Pankaj Móka’ question of the chack right or the extent thereof - was left undecided | 
WA in the final stage of the suit. 
Bipin. ' , oh 
— . The learned Judge points out that the receiver having taken 


P proceedings under Regulation VII of 1799 admitted some sort _ of. 
tenancy. right of Bhrigu inspite of his own chitta of 1840. 


In 1849 one Sib'Nath who had become the purchaser of a share- 
of mouzah Shilashi (of which Kalaipar formed a part) and who had. 
obtained possession of his share of some lands, brought a suit for 
possession of his share in the remaining lands wis, rooo. puras. All 
the proprietors of the estate were made party defenda to that’, 
suit. The estate then was in the hands of the receiver, - but poss- ` 
ession was with Bhrigu Ram aud some others. Bhrigu Ram in his’ 
written statement filed on 31st July, 1850 claimed to be in possess- 
ion of.the lands by chuk right under four sanads, from before he. 

: a . acquired interest in the estate. Iti isnot disputed that the bounda- 
ries.of land in that suit cover the lands of the present suit. Sib - 
Nath’s. suit was ultimately dismissed for. want of prosecution, and 
although an issue was raised regarding the chak ‘right, no , decision - 
was came to on the point in the judgment dated the 28th April, 
1854. ‘The judgment, however, is important as it contains an open: 
assertion in the presence of all the proprietors of the estate. Then 
came the thak proceedings in 185, and Bhrigu Ram’s widow.was re- 
corded as being in possession of the major portion of the lands. 


In 1860 Kali Mohan Bal the predecessor of the plaintiffs applied 
for. partition of Estate No. 115 and the chakladars at once set-up 
their chak. rights, and asked that their chak lands might be kept. 
under all. the. landlords. 84 puras. were as a matter of fact recorded 
as chak. without. any objection by any of. the proprietors, and a. 
sakam of the same was actually made, but. in 1865 the Board of 
Revenue vetoed: the partition, as there was no provision in the 
Regulation of 1814. for the partition of ejma/i* estates: Though the., 
partition fell through, it is cleaf that the ‘chak; right was asserted. 
in:the presence of all the parties. and was. recorded in a portion’, 
without any protest from. anybody. 


In 1866, ‘the property was released’ (fom attachment and the 
réceiver was discharged. In 1874. Kali Mohan- Bal brought’ two’: 
suits’ for. joint possession‘of lands of:3ome mouzhas 6thér than Kalat--. 
par (against-the chakladars, and the other proprietors were made 
parties to the suit) denying the previous partition mady by the 
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Mahomedan proprietors, They ultimately succeeded in the High 
Court (in: 1877), the previous partition being negatived. ` 

‘In 1878, Kali Mohan Bal brought a suit for possession of certain 
lands including the present disputed lands on the allegation that 
the chakladars were holding the lands wrongfully under the assertion 
of‘chak right. Simultaneously with that suit, ten other ‘suits were 
brought by “10 other co-sharers including Jyotirmoyi the nidther: 


of the chakladar defendants for declaration of their shares and fot’ 


partition of Estate-No. 115. In her suit for partition Jyotirmoyi 
mentioned ‘her chak.right but’ did not bring it under partition, as it 
was a subordinate interest. In-the suit by the Bals, Jyotirmoyi 
set up her chak right and gave the boundaries of. the. lands’ in “her 
possession as’ were given in Sib Nath’s suit. The area of the village 
was stated‘ to be 250 puras, the whole of which the plaintiffs, the 
Bals said, were in the possession of--the chakladars under the asser- 
tion of chak rights and they sued for possession of their share. An 
issue as‘to-the chak right was raised but was not decided. -It-was 
held that Kali Mohan Bal could not get possession of specific lands 


until partition which was the subject matter of the ten suits brought - 


by the other proprietors, but in the partition suits also there was no 
decision as to the chak rights. The suits were disposed of with a 
declaration of the shares with the wan to have the estate parti- 
tioned by the Collector. 
After the decision of the suits; the Collector was EE and a 
partition -of the estate was started in 1879. The Batwara Deputy. 
‘Collector-submitted a report negativing thak chak rights. The Bat- 
wara case, however, was struck off in August 1887 under section 116 
of Act VIII of 1876. Alter that, partition was again started in 
September 1889 upon the application of Uma Sundari, one of the 
proprietors. There -was another report by the Deputy Collector 
negativing the claim of the chakladars which was approved by the 
Collector, but the Commissioner left the matter of chak rights open 
-and undecided. He directed that the claim might be recorded and 
the partition effected, treating the lands as ordinary ratyati lands. 
Partition was proceeded with and brought to a close by delivery of 
possession in February 1903. The preson suits were instituted on’ 
the roth February 1914. | 
It appears that prior to this the lands of Estate No. “116 were 
divided from the lands of 115 and the Kalairpar lands were divided 
half and ‘half between the two estates. One of toe proprietors 
brought a suit for partition of the lands of Estate No. 116 making 
all the co-sharers of Estates 115 and 116 parties. The chakladar 
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evidence, There are however, materials on the record upon which,, 


THE CALCUTTA LAW JOURNAL. | Vou. XXXVIII. 


defendants claimed a chak right which was upheld by the Court.. 


The chak right, therefore, was established in the presence of all- the, 
parties. The suit, as stated above, related only to the lands of 116, 


. but the chak right claimed was under the same grants for lands. 


common to both the estates. l 

The learned District Judge in the preseas suits c came 2 to the c con- 
clusion that in the absence of the sanads, the chak right set up by- 
the defendants was not proved, but he found that having regard 
to the long possession on assertion of chak or tenancy right, there 
was a presumption of lost grant or that the defendants acquired | a 
chak or tenancy. right by adverse possession. The main contention 
of the appellants is that there could be no adverse possession as the, 


` chakladars were co-sharers, and that time commenced to run only, 


from February 1603 when possession was delivered by the Collector, 
after termination of the- partition proceedings. 

The first question for consideraticn is when did the posses 
sion of Bhrigu Ram Chakladar commence, whether before or after 
he became a co-owner of the estate. The Court below on that, 
point ‘observes “It is clear that Bhrigu was in possession from. 
before 1243 at least and that he could have no possession as 
proprietor before. 1243. The receiver came in 1244 and. went. 
away in 1273. So Bhrigu could exercise no acts of possession. as a 
proprietor between 1244 and 1273. He could not go into the 
village then, and make amar of priuctically ‘the whole village. 


‘when the receiver was in possession of the estate. It is thus very, 


clear that Bhrigu was in possession from before the attachment 
and that he was in such possession not as a proprietox. ” Accord- 
ing to the learned ‘District Judge the possession of Bhrigu com- 
menced before the.second attachment in 18 37; ‘It i is contende 1 on 
behalf of the appellants that this finding is ‘not supported by any 
the. Court could come to that finding, and even if there was any. 
misconstruction ‘of the evidence we cannot go behind the finding. r 
,) [tais also found that Bhrigu held the lands. in the assertion of 
a chak right. That was adverse to the proprietors: , In the chita | 
prepared by the reciever in 1840, the land in “Bhrigu's possession 
was recorded, as khamar but in 1842 the Reciever realised rent 


from. him by. distress under Regulation VII ‘of 1799, which was. 
followed by the suit for'refund for a portion of the money realised: 


as stated, above.. The receiver did fnot realise any more. rent 
from him and Birgi continued to hold possession on the assertion 
of a chak right, and having regard to the fact found by the Court 


bal 
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below viz. that Bhrigu could: exercise no possession as a proprietor > CiviL. 
mepe y 
between” 18 37 and 1866, it must be held that he was in possession 1922. 
throughout i in the assertion of a tenancy right. , Such possession was ` Pankaj Mohan 
hostile to the proprietors inasmuch as they could not get khas w 
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possession of the lands to which they were o.herwise entitled. It is 
contended however first, that the assertion of a hostile title was 
only with regard to 30 puras of land, secondly, that as soon as 
Bhrigu’ became a co-owner his possession ceased to be adverse, as 
such” possession’ was referable to his possession as co-owner, and 
thirdly, that’ so long as the reciever was in possession, the other 
co-owners could not take any steps for obtaining khas possession, 
“With regard to the first contention it has already been pointed 
out that the chita Ex. 29 which recorded 30°puras in the possession 
of Bhrigu was only a portion of the chita, and related .to one saham 
only “(that “of Baseed) Then, it is not disputed that-in the’suit 
brought by Sibnath (one of the co-owners) for possession ‘of his’ 
share of the lands in 1849, Bhrigu in his written statement 'filed on 
the” ‘3st July 1850, set up his chak right to tha whole of the lands ` 
now in suit ‘and his possession of the same from before his aa 
tion of any interest in the zémindari. 
With regard to the second ‘ground it is no doubt ‘true that the 
possession of a co-owner is not ordinarily adverse to the other co-' 
—~_owners, and Bhrigu’s possession after he became a co-owner would 
‘not have been adverse, were it not- for the fact that he continued to 
hold the land after he became a co-owner ‘in the assertion of the 
same hostile title as he bad set up before he became a co-owner. : 
Reference was made to Hardit Singh v, Gurmukh Singh (1) where 
the Judicial Committee held that uninterrupted sole possession by 
a member of joint Hindu family property, without more, must be 
referred to the lawful title possessed by the joint holder to the use 
of the joint estate, and cannot be resardei as an assertion of a right 
to hold it as separate, soas to assert an adverse claim against other 
interested members. That principle cannot be, and is not, disputed 
by the respondents. - But their Lordships’ were dealing with a case 
where there was merely sole possession by one member “ without 
more,” and which could not be regarded as an assertion -of an ad- 
verse claim against the others. Their Lordships did not lay down 
that a co-owner cannot assert a hostile title against the other co- 
owners, Nor does the case of Balaram v. Syama Charan (2) lay 
cows any such’ proposition. 
"The possession of a person who enterè into possession originally 
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as a co-owner can be adverse if there be an ouster of the other co- 
owners. If so, the possession of a person who originally’ entered not. | 
as a co owner, but subsequently became a proprietor and contin ied 
to assert hostile title and exercise possession to the exclusion of the 
other co-owners cannot be said to have ceased to'be adverse. The 
other proprietors ‘were entitled to khas possession of the lands, but 
they were kept out of khas possession by the chakladar. Of course 
the mere fact that the chakladar was in sole possession of the lands- | 
by itself would not constitute his possession adverse. But as stated 
above he was in khas possession on the assertion of a chak right both l 
before and after he became a co-owner to the exclusion of the other. 
proprietors. The receiver as well as all the co-owners were parties’ 
to the suit for possession brought by Sib Nath in 1849, and in which’ 
the - chakladar distinctly asserted his chak right to the whole of the 
land in dispute in the present suit. The assertion of a hostile title’ 
was therefore made in the presence of all the coowners and the 
receiver. Uma Sundari the predecessor-in-title of the Bal plaintiffs ` 
was a defendant in that suit, but she did not appear, Another pro- 
' prietor Mr. Wise in his written statement said ‘that the chakladar 
had been in possession uhderan Act 1V decree and that he was 
contemplating a suit against him. Sib Nath’s suit: was ultimately dis- 
missed for want of’ prosecution in 1854. The suit brought by the 
successors in interest of Mr. Wise, long after, was dismissed on the 
ground of limitation. So that not only was the chakladar in exclu- 
sive possession of the lands upon an assertion ‘of : a hostile title both 
before and after he became a proprietor, but suits were actually 
brought by some of the co-owners and notwithstanding the suits,.the | 
chakladar retained possession to the exclusion of all the E 
This amounted to ouster so far as khas possession was concerned.. 
The third contention is that the proprietors could not sue for 
possession so long ‘as the estate was in the hands ofthe receivér 
(1837 to 1866), and time cannot run against a person so long as he 
cannot sue. It is not clear that the appointment of a receiver 
(Manager) under Regulation V of 1812 to manage the estate “ that 
is, to collect the rents and discharge the- public révenue and provide 
for the cultivation and future improvement of the estate ” (see séc- 
tion 26), took away ‘the right of the proprietors to, sue for declaration 
of their title and for recovery of possession. which when recovered 
would vest in the receiver. In any case they could move the Court 
to compel the receiver to sue. -However that may ba, either the 
receiver, or the proprietors, or both jointly, could ‘take steps to:re- 
gover khas possession from the chakladar. The Bren oe 


7 { 


| 


Von. XXXVIII.) HIGH COURT. < 227 


to sue for khas possession against Bhrigu Ram accrued even before . Civil. 
the second attachment in 1837. The more appointment of are - “1922. 

e. A 4 lad * a 
ceiver therefore could not prevent the statute of limitation running Pankaj Me akan 


which had commenced from before the attachment. As stated 
above, it is found by the Court below chat the chakladar came into 
possession before the appointment of the receiver, The receiver 
was kept out of (khas) possession by the chakladar. It is true that 
Bhrigu by purchasing a share in the estate became bound by the 
proceedings in which the receiver was appointed and was nota 
stranger to the proceedings, but asa matter of fact he did keep the 
receiver out of khas possession to which the latter was entitled, and 
as a matter of fact one of the proprietors Sib Nath did bring a suit for 
possession of his shares in 1849, which was, dismissed for want of 
prosecution, The suit brought by the successors in interest of 
Mr. Wise another proprietor was also dismissed. It cannot be said 
therefore that the proprietors were unable to take any steps. It is 
contended that a suit could not be maintained for merely negativ- 
ing an assertion, and reference is made to Rajah Nilmony vw. Kallee 
Churn Bhuttacharjee (1) but there the person who sought the declara- 
tion was in receipt of the rents and profits. Here the proprietors 
could not rely upon the possession of the receiver because the re- 
ceiver was not in possession. 
But assuming that the possession of the chakladar was not ad 
.verse so long as the estate was in the hands of the receiver, there 
can be no doubt that the proprietors could sue in 1867 when the 
receiver was discharged. It is true that a few days before the ex: 
.piry of 12 years from 1867 če., in 1878 suits for partition were insti- 
tuted, but those suits had no reference to the chak right claimed 
by the chakladars. They had reference only to the proprietary 
interest. The partition proceedings ended in 1903 but the question 
relating to the subordinate interest having been left open and un- 
decided, did not and could not affect such interest, and the partition 
proceedings consequently did not prevent limitation running so far 
as such interest was concerned. The exclusion of the period during 
which the partition proceedings were pending would not avail the 
plaintiff, because the present suits were instituted about rr years 
after the termination of the partition proceedings in 1903. 2 
' The plaintiffs ought to have got the question whether the. chakla- 
: dars had any subordinate interest settled, and the mere fact that 
suits for partition relating to the proprietary iaterest did not come to 
an end until 1903, therefore"could not affect the question of. adverse 


possession of the .chakladars with respect to the subordinate inter- 
ay) (1374) L. Re 21. A, 83 314 B. L. R. 382.” 
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est. The chakladars were in possession with an assertion of title to 
the entire land in suit within defined boundaries, to the exclusion of 
the other proprietors, such possession must therefore be held to 
extend to waste or beel lands’ also, but the commissioner's map does 
not show any beel or jheel lands within the disputed lands. The 
possession of the chakladars for a period exceeding 80 years 
held on an assertion of a hostile title to the exclusion of the other 
proprietors both before and after Bhrigu entered upon the lands and 
maintained notwithstanding suits for possession brought-against 
them by other proprietors, constitutes adverse possession. We are 


accordingly of opinion that the learned District Judge was right in - 


_ holding that the claim for khas possession was barred by limitation. 


In this view it is unnecessary to consider the case of Kiran Babu ` 


and ths Ghose defendants. Their possession dates from 1881 and 
they were not proprietors of Kalaipar. It is proved that they have 
been in exclusive and adverse possession of the ‘land purchased Dy 
them ever since 1881, and the claim for khas possession as against 
them is barred by limitation, even if the suit be held to be in time 
against the chakladar defendants. We think the: principle of /s 
pendens does not apply because the proceedings in the civil Court 
ended in 1889 and the proceedings before the Collector taken from 
time to time (and not continuous) cannot be held to be in continu- 
ation of the partition suit in the civil Courte ` 0 2 °y 

It was finally contended that the decree in a partition suit 'has 
the effect of a conveyance by the co-sharers in favour of one another 
in respect of the lands allotted to each. But in the first place, as 


a 


already stated the partition ‘was only in respect of the ‘proprietory ` 


interest, and in the ' next place the subordinate ‘right set up by the 


chakladars in the’ partition proceedings was expressly left open and ` 
undecided. Although, therefore the partition was’ directed to take 


piace on-the footing that the lands were raiyati, it must be taken that ` 


the partition was subject to any adjudication of the tenancy right 


which was left open and undecided in the partition proceedings. | 


We are accordingly. of opinion that the principle contended for, can- 
not ‘apply’ in ‘the present case. On ‘the whole we agree with the 
Court below, and the appeals must be dismissed with costs, (Costs 


ih each! case will be divided thus: rds to the chakladar defend: p 


ant and ath each to Kiran Babu and Ghose defendants). 


The cross-objections were not pressed and are also digmissed.. In | 


respect of cross-objections in 5. A. Nos. 1959, 1960, 1981, 1984, 
198 5 ‘and 2146 of 1918, the respondent No. 1 pee Behary Chakla- 
dar’ will pay ‘costs to the appellants. 

OA TM = a dismissed : erossobjections dismissed: 
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Pasir: Lord Dunedin, Lord Shar, Str John Edge; and Mr. - 
“Amer Ali. 
- KSHETRABASHI MAHANTI | 
v. 
i RATNAKAR MAHAPATRA-AND OTHERS. ` 
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Z. WiLLIAM IN BENG .L.] o? 
Execution sale siiig aside gsal held under Bengal Rent Recovery 


(Under-tenwires) Act (VII B. C. of 1865)—Land in Orissa— Bengal Tenang | 7 


Act (VII of 1885), Sec. 74, applicability of. < : 


‘Section’ 174 of the Bengal Tenancy Act applies to a sale held wader the Bengal ` 
Rent Recovery (Under-tenures) Act, in respect of property situate in Orissa De j 
sion : 1; Bikal v, Jogendra (11 approved.” | | ryt í 


~e 


Appeal bythe Defendant. E a ee 


Suit to set-aside<an “execution sale held under the Bengal R Rent‘: 
Recovery (Under-tenures) Act. oot 


"The material facts appear from their Lordships’ judgment. 
‘Their Lordships’ judgment was delivered by 


: Lord Dunedin :—On the rath: January; 1907, & person got a. 
"decree -for arrears in respect of rents of lands in Orissa.’ In respect 
of that decree, the lands were sold onthe 27th June, 1907, and on ` 
‘the 27th September, 1907, the father of the ‘appellant, whom he ` 
now represehts, was declarad the .purchaser. Within thirty days 
thereafter, the judgment-debtor deposi'ed the full sum and costs, 
and accordingly on the 23rd December, 1907, the sale was set aside 
under the terms of section ` 174 of the Bengal Tenancy Act of 1885. 
Against that setting aside an. appeal was taken to the Collector, - 
who, reversed the “judgment of the Deputy Collector and -con-~ 
firmed the sale. An appeal from his ‘decision was taken to the 
Commissioner, who, on the 15th July, 1908, upheld the decision of © 
‘the Collector, and on the 16th February, 1909, a sale certificate was | 
granted. On the 26th May, 1909, the present suit was raised i in thé 
civil Court. by the judgment-debtor,and the ‘Subordinate Judge,” 
l taking the same view as the Commissioner had taken, by-his- decree - 
dismissed the suit. -An appeal was taken to the Calcutta High Court, 
and ‘the Calcutta High.Court dealt with it as follows :— ' 
“The point as to whether . section r74 of the Bengal Terane? 
Act applies to sale of a ‘holding in Orissa is concluded by authority 
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in the case of Barkal Parida v. Jogendra Nath Sen (1), decided in 
this Court.” And they accórdingly reversed the decree of the Subor- 


dinate Judge. An appeal has now been taken to His Majesty in- 


Council against the decree of the High Court. It is therefore prac- 
tically an appeal against the judgment in the case 'just cited. The 


whole point is this : The Bengal Tenancy Act as originally passed 
by section 1 (3) did not apply to the -Division of. Orissa; but by- 
section g (2), it was contemplated that it might be exeatially 


extended to Orissa, and it is theré enacted :— 


“When this Act is extended to the Division of Orissa or any 


part thereof, such of those enactments as are in force i in that Divi- 
sion, or part, or, where a portion only of this Act is 80 extended, SO 
much of them as is consistent with that portion, shall be repealed 


in that Division or part.” Besides that there is a general repealing. 


section. In this section Act VIII of 1865 is not included among 


the Acts repealed. The Bengal Tenancy Act was extended to 


Orissa by order published in the Calcutta Gazette on oth January, 
1907. - í 

Section 174 of that Act deals with applications to set aside a 
sale, It says :— . 


“Where a tenure or holding is sold for an arrear of rent due 
thereon, then, at any time within thirty days from the date of sale, 
the judgment-debtor may apply to have the sale set aside on his 
depositing in Court, ses... the amount recoverable under the de- 
cree” and soon, Then it provides that there shall be an order set- 
ting aside the sale. It is quite obvious that those words apply to the 
facts in this case, because the amount was deposited within thirty 
days of the sale. The sale being in June, 1907, was after the exten- 
sion to Orissa of the Bengal Tenancy Act. Accordingly the whole 
argument really turns on this: that section 174 can only apply to 
suits that originate in the civil Court, and cannot apply to suits that 
originate in the Collectors Court under the law as'it stood in Orissa 
before this section was introduced. Under the law as it stood in 
Orissa, under Act VIII of 1865—the sections need not be gone 


through, because the result of them can be given quite shortly—the | 


period is eight days for setting aside a sale like this instead of thirty. 


The matter was dealt with by the Calcutta High Court in the. 


judgment already cited. They say at page 312 of XvI calcu 
Weekly Notes i ' 
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-~ “It bas been argued that if the intention of the Legislature was 
that the extension of any portion of the Bengal. Tenancy Act would 


by implication operate as a repeal of the provisions of Act VIII of | 


1865, mention would have been made of the latter Act-in the first 
Schedule. In our opinion there is no forcein this contention.” 
Then they go onto say it would be meaningless to hold that 
section 174 of the Bengal Tenancy Act has been extended to the 
Division of Orissa, but that it has no application to a sale held 
thereunder that Act. Their Lordships think that is plain common 
sense, and that to hold that section 174 did not apply would really 
be to render the legislation meaningless. 

They will therefore humbly advise His Majesty to dismiss the 
present appeal with costs; but they add that, inasmuch as it has 
been represented to them that the purchase money has not been re- 
turned, nothing that they are here saying must be understood ¢ as in 
any way preventing an application to the proper Court in “India for 
the return of the purchase money. 


Æ. Dalgado; Solicitor for Appellant. 


- Æx parte.. 
A, T, M, Appeal dismissed. 
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: Present: Viscount Cave, Lord Phillimore, Lord Justice Clerk, 
Str John Edge, and Mr. Justice Duf. l 


KHAWAJA MUHAMMAD HAMID 
: 0, 


MIAN MAHMUD AND OTHERS. 
LON APPuAL FROM THE Cimi COURT OF THE PUNJAB ||. 


Khankah—Sajjadanashin— Dedication, inference of —Members of founder's 
` family—Surplus offerings. 

-A Khankah is a monastery or religious institution where dervishes and other 
seekers after truth congregate for religious instruction and devotional exercises. 
It has generally been founded by a dervish or a Sufi professing esoteric beliefs, 
whose teachings and personal sanctity have attracted disciples whom he initiates 
into his doctrines. After his death he is often revered as a saint, and his humble 

takia (or abode) grows into a Akankah and his durgah (or tomb) into a rausah 
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or shrine). The -Khankak is usually under the governance of a sajjadanashin 


(the one seated on the prayer mat) who not only acts was mulmalli (or manager) 
of the institution, and of the adjoining mosque, but also is the spiritual preceptor 


. of the adherents. The founder is generally the first sajjadanashken, and after 


his déath the spiritual-line (silsilla) is extended by a succession of sajiadanashins, 
‘generally’ members of his family chosen by him or according to directions given 
by him In his lifetime, or selected by the fairs and muridt, and formally installed 3 
and the income of the institution is - usually received and expended by them At 
certain shrines the members of the founder’s family other than the sajjadanashin 
"are treated as entitled to share in the surplus offerings which remain after pay- 
ment of expenses: Vidya Varuthiy. Balusamé (1) explained. 


Dedication may be inferred although the word wakf i is not shown to have been 
used : Fewun Doss Sahoo v. Shak Kubeer-ood- -daen ‘2). 
_ Appeal against the decree of the Chief Court of the Punjab (Sir 
"Donald Johnston C. J. and Leslie Jones J) reversing that of Me, 
H. F. Forbes, District Judge of Multan. 


Appeal by the Plaintiff. 

The material facts appear in their Lordships’ judgment. 

De Gruyther K. C. and Dude for the Appellant. 

Lowndes K C, Raikes and Addul Rashid for the TA 
. The judgment of their Lordships was delivered by p? 


Viscount Cave: This appeal raises questions as to the exis- 
tence of a AAankak (a Mohammedan religious Institution) at Taunsa 
in the district of Dera Gazi Khan in the Punjab, and as to the 
tights of the sajjadanashin (or superior) of such an institution. 
The nature and origin of Ahankahks were described in the judgments 
of the High Court of Bengal in Piran y. Adbdool Karim (3), and 
Mohiuddin v. Sayiduddin (4), and in the judgment of this Board in 
Vidya Varutht Thirtha v. Balusami Ayyar(t), and need not be fur- 
ther elaborated. It is enough to say that a &hankah is a monastery 
or religious institution where dervishes and other seekers after truth 

congregate for religious instruction and devotional exercises, It 
has generally been founded by a dervish ora sufi professing eso- 
teric beliefs; whose teachings and personal sanctity have attracted 
disciples whom he initiates into his doctrines. After his death he is 


‘often revered as a saint, and his humble fatia (or abode) grows into 


a khankak and his durgah (or tomb) into a rausah (or shrine). The 
kbankah is usually under the governance of a ‘Sajjadanashin (the 
(1) (1921) L. R. 48 1. A. 302 (323). 
. (2) (1840) 2 M. L A. 399 ; GWR P, C. 4. 
- (3) (1891) L. L. R. 19 Cale. 203, 
; my (1893) L L, R.-20 Cale, 810, 
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One seated on the’prayer mat) who not only ‘acts as mutwallt (or 
manager) of the institution, and of the adjoining mosque, but also 
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is the spiritual preceptor of the adherents. The founcer is generally Muhammad Hamid 


the first safjadanashin, and after his death the spiritual line (sê/sifla) 
is extended by a succession of sajjadanashins, generally members 


of his family chosen by him or according to directions given by him. 


in his lifetime, or selected by the fakirs and murids, and formally 
installed; and the income of the institution is usually received and 
expended by them. 

In the present case events followed closely the course above 
described. Khawaja Muhammad Suleman, who wasa disciple of 
Nur Muhammad Muharvi of Mahar inthe State of Bahawalour (a 
member of the well-known Chishti family of s/s), came to dwell at 
Taunsa, a place situated ina sandy desert under the Suleman range 
and then uninhabited. -It is recorded in a book called Manakab-ul- 
mahbubin (the history of the beloved of-God), which was written in 
or about the year 1860: by.one of his disciples and was referred to 
by both parties in the suit, that Suleman built a house and a dalan 
(or gallery) for his lodging, a Asujra (or room) for his worship, and a 
dalan for the society of fakirs, and further that he erected a kateka 
mosque where he said prayers in congregation, and to the east of 


the mosque a wooden canopy shaded by reeds, under which:he held ` 


court. -Mention is also -made of other Aujras and a Jangar (or 
kitchen) for the use of his adherents, and a well; and it is said that 
‘an auditor of accounts anda legal adviser and- a -counsellor were 
appointed. Suleman was much revered as a religious teacher and 
made many disciples, including the Nawab of Bahawalpur, who 
demolished the žačka mosque of earth and builta pacca mosque in 
its. place. Path t 

Suleman died.in.or about the year: 1849; and, his sons having 
predeceased him, he was succeeded by his grandson (the elder. son 
of his elder son) Khawaja Allah Bakhsh, who on the third day, after 


the death of Suleman was “made to sit on the musalla of- Hazrat 


Suleman” with the usual ceremonies, including the tying-of the tur- 
ban, and with the assistance of holy men who had come from 
Ajmere.. Khawaja Suleman was buried in his house at Taunsa, and 
his tomb became a sacred place of pilgrimage, particularly on the 
occasion of the #475 or celebrations held on -the anniversary of his 
-death ;- and Taunsa became known as Taunsa sharif, or holy 
Taunsa. -In memory of Suleman, the Nawab of Bahawalpur. erect- 
eda marble shrine over his place of burial and rebuilt the mosque 
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P. C. Khawaja Allah Bakhsh carried on his grandfathers work with; 
1922. zeal and success,: and with the’ assistance of a number of pirs and: 
khalifas who had been ordained by him, and made many disciples yr 
and many thousands of pilgrims were attracted to the shrine, Allah- 
Mabiud, Bakhsh obtained grants of more land from the tribes in the district, 
Viscount Cave. and with the help of his followers put up huts and bungalows fot ; 
7 the fakirs and “dervishes, and serais and /amgars for the accommio:; 
dation of the pilgrims, so that at the time of his death. 
the mosque and shrine, with the buildings used in connection ~ 
with them, occupied some acres of ground. Remission of revenue _ 
was granted’ to Allah Bakhsh as sajjadinashin of the Ahankak at. 
Taunsa, and he was exempted under that designation from appear- , oe | 
ing personally in a civil. Court, 
On the 13th September, rgor, Khawaja Allah Bakhsh died, 
j and his eldest son Hafiz Muhammad Musa was duly installed as saj: 
jadanashin in his place. Shortly afterwards differences arose between. 
Muhammad Musa and his half-brother Mian Mahmud (the first res- 
pondent in this appeal) as to the position and authority of Muham., 
mad Musa as sajjadanashin and the rights and interests of the. 
two brothers in the property left by their father Khawaja Allah _ 
Bakhsh ; and at the instance of the Deputy Commissioner, these © 
differences were referred under the Frontier Crimes Regulation to” 
the Tumandars (or headmen of the district) with a view to a setile-=~— 
ment. The Tumandars, after hearing the parties, made an. 
award, dated the 30th September, 1903, whereby they determined | 
(in effect).first, that Muhammad Musa was safjadanashin of the _ 
khankah with the right to manage the mosque and shrine ; secondly, . 
that the income_of the shrine, consisting of the offerings of the 
pilgrims, should belong as to one-fifth to Muhammad Musa as 
sajjadanashin, and as to the balance to the two brothers equally ; 
and thirdly, that while the mosque was wakf property and the 
shrine, with its inner and outer as#anas (or courtyards) and certain 
other properties were joint and impartible, the remaining proper- _ 
ties, including the serais, bungalows and Jangars, were divisible. 
between the brothers equally. The following clauses in the award, 
which relate to the properties above-mentioned, have a bearing 
on what follows :— f 
ot 4.—The ‘building ‘of the Astana ‘Palin (which includes the” 
Astana of the khankah shrine), and as well as the houses of the’. 
Muharwi people situate on the northern side of the mosque, shall 
be corisidered joint. However, the compound of the Astana of the. , 
Rauza Mubarik, which is situate on the west of the mosque and i is. 


Mohammed Hamid 
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attached to the- Rauza, shall not be considered as liable to parti- P. C.’ 
tion, because ‘it isan Ibadat-khana. The dervishes who formerly 1932. 

Nannerl 
lived there shall, in future, also stay there in accordance with the Muhammad Hamid 
previous practice, aio 

Mahmud. 


‘"5.—The mosque is wakf property. The appointment of its ie 
Imam and Muzan shall be in the hands of the Sajjadanashin. Say- Viscount Cave. 
ing of prayers and call to prayers shall be in accordance with the iii 
practice of the previous Sajjadanashins, in the hands of the Sajjada- 
nashin for the time being. The prayers should be said during that 
portion of the time in which they were formerly said, according to 
the practice of the Sajjadanashins. The same practice shall be 
acted upon in future. 

+ te * + * * 

8.—The residential buildings, consisting of Haram Sara, dwell- 
ing-houses, guest-houses, and langar khanas (charitable kitchens) 
shall be the property of both the parties in equal shares. But 
the langar khana and Makan-i-Itikaf, which are in front of the 
shrine, and where the Kuran and Wazifas are recited, are specifically 
déclared, with the consent of Mian Mahmud, to be the exclusive 
property of the Sajjada-nashin. Mian Mahmud shall have no con- 
cern with these buildings. There are also two kharas (mills for 

_grinding corn) in the langar khana (charitable kitchen). They 
shall also belong to the Sajjada-nashin. The boundaries of the 
langar khana (charitable kitchen) are as follows :— 

“On all three sides, namely, west, south and east, there is a 
public thoroughfare. The said building is confined within a wall 
with the exception of shops. 

9.—Haram Sara buildings, outer residential horges and guest- 
houses have all been held to be the property of the parties in equal 
shares. They~shall be divided accordingly in A gentlemanly 
manner. Ea 

"10...Dah Dardah well and Thalawala ` well shall be joint pro- ~ 
perty. None of the parties shall be entitled to interfere with the 
supply water for the time being. 

+ * * + * - 

““16 —The place “ Musallah” in front of the shrine where the 
late Hazrat sat and recited his prayers should be considered as 
specially meant for the Sajjada-nashin, and in his pone the 
person whom he authorises can sit there.” 

These decisions were apparently accepted by Muhammad 2 

` Musa, and to some extent by Mian Mahmud, and they proceeded 
to partition between them by arrangement the properties declared - 


P.C, 

igis.: 

< ww 
Muhammad: Hamid 
v. 

Mahmud: - - 


Viscount Cave; 
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to be divisible. . But further differences arose, „and the whole matter 
was again referred to the arbitration of a mauloi named Najam-ud- 
din, who, after hearing the parties, made his award, dated the 17th 
June, 1904. This award went into much detail, and itis unneces- | 
sary to state its conclusions at length ; but the short effect of it © 
was to confirm the decisions of the Tumandars except as to the 
income from the shrine, which.the arbitrator directed to be divid-- 
ed équally, and to confirm with. certain modifications the partition 
arranged between the parties. This award was accepted by Muham- 
mad Musa, who applied to have it filed in Court but the. applica- 
tion Was’ opposed by Mian Mahmud, who was still not-content, 
and was rejected on the ground that the award was incomplete. . 

Meanwhile, the two brothers, being still in difference, joined 
in a request to Nawab Ahmad Yar Khan to endeavour to. bring 
about a settlement ; and the latter prepared a deed of compromise 
under which both parties were to accept the award of Najam-ud- 
din, subject to .some small modifications of detail Muhammad 
Musa ‘by, aletter to Ahmad Yar Khan assented to this proposal, 
and Mian Mahmud was apparently willing to. agree to it ; but before 
formal effect-could be.given. to the compromise, Muhammad Musa 
died on the oth February, 1906: . 

- Upon the death-of Muhammad Musa a further muse broke 
out between his eldest-son Khawaja Muhammad Hamid (the appel- 
lant in this appeal) and the respondent Mian Mahmud as to the 
right of the former to succeed his father as sajjadanushin, and as 
to the rights and interests of the disputants in the property of - 
Khawaja Allah Bakhsh ; but on the intervention of Mr.- Casson, 
the Deputy Commissioner, terms were arranged, and a few days 
after Mahammad Musa’s death the. following agreement was ' 
signed : 4 i S 

“JT, Mian Hamid, very -willingly consent to Mian Mahmud 
sitting in front of me and shall have no objection thereto, but he 
should not sit on: my. Mussallah On every occasion I shall con- - 
sider him, who is my uncle, as deserving respects from.me. I shall » 
be going to my uncle onca a day. I shall act upon and abide by the | 
ai made by Ahmad Yar Khan with my deceased father. 

>EN Ea (Sd) Farr HAMID, 
: a As 2 Sajjada-nashin of Tauńsa. 

E soid very willingly take part in the. Dastarbandi and installa- 
tion on gaddi of Mian Hamid and shall -perform the ceremony 
with my own hands. -I shall ever be loving my dear nephew Mian 
Hamid. (Sd.) Fakir MAHMUD,” - 
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The effect of this agreement was that the appellant was to be 
installed’ as sajjadanashin in succession to his father, and that the 
settlement proposed by Ahmad Yar Khan was to be. accepted and 
carried into effect. ; ; 

In ‘pursuance of the last-mentioned agreement the appellant 


P. C. 


kna 


1922. 
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ed 
Muhammad Hamid 


Wo 
Mahmud. 


was duly installed as sajjadanashin by the ceremony of dastarband:. Viscount Cave. 


(the tying of the turban), the respondent Mian Mahmud and a 
number of firs assisting in the ceremony; but a few days later 
“the respondent Mahmud, apparently repenting of his bargain, pro- 
cured himself to be invested by other irs with the like rank, and 
thenceforth began to usurp some of the functions of the ‘Sajjadana- 
shin and in other ways to interfere with the rights secured to the 
appellant by the agreement. This new quarrel continued for some 
years, and ultimately on the 22nd July, rgrr, the appellant com- 
menced this suit against the respondent Mian Mahmud and the two 
. younger brothers of the appellant (who also claimed an interest in 


the succession of Hafiz Musa), alleging in effect thatthe shrine and. 


all the property used in connection with it, including a great part of 
the properties which had been partitioned, were dedicated to the 
religious purposes of the gaddi, and that the respondent Mian 
Mahmud was interfering with such property and with the appell- 
ant’s rights as sajjadanashin, and claiming an injunction and poss- 
ession of the property. The defendants filed written statements in 
answer and a number, of issues were framed, of. which the most 
important were the following :— 

“(r) Is there a religious institution (gaddi) at Taunsa, and is 
plaintiff its manager (muntazim)? 


(2) Does property .1—~3x of the plaint belong to this institution, - 


and (or or) is this.property wakf and is plaintiff its mutwalli ? 

_ (3) Is plaintiff sajjadanashin of this institution, and what are 
his rights as such ? 

(4) Is the partition invalid ?” 

~ The suit was heard by the District Judge . of Multan (Mr. H. F. 
Forbes) who decided the first and third issues and the greater part 
of the second and fourth in favour of the plaintiff-appellant, holding 
that there was a religious institution at Taunsa of which the plaintiff 


alone was the manager, and that the shrine with its inner and outer 


astanas and the schools, bungalows, serais and langars used in con- 
nection with it, were religious buildings and wakf property under 


the plaintiff's sole control. He accordingly on the 4th February, 


1913, made a decree containing a declaration that the: properties 


above-mentioned were under the management of the. plaintiff as 


4 
k 
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sajjadanashin and that the defendants had no proprietary. rights in: 
them, an injunction restraining the defendant ‘Mian Mahmud from . 


gril ta. interfering with the plaintiff's ” management of the above. propery 


and an order for possession and for the costs of the suit. mo, 

- ‘Phe: defendants having appealed to. the Chief Court of the: 
Punjab, the learned Judges of that Court (Sir Donald Johnston C. 
i; and Leslie Jones J ) differed from the District Judge on all, the - 
above points, and held that (apart from the mosque), there was no 
such religious institution as alleged, that the plaintiff was no sajja- 
danashin, and that none of the property in suit was wakf, but that 
all of it was ordinary property of Allah Bakhsh divisible among his - 


heirs. . They accordingly reversed the decree of the District Judge 


with costs and dismissed the appellant’s suit, except that (the defen-' 
dant Mahmud not objecting) an injunction was granted restraining . 
the defendant Mahmud from attempting to lead prayers in the 
presence, of the plaintiff when the latter was there with the intention’ 
of leading prayers... | The plaintiff thereupon appealed to His 
Majesty in Council, | ; ; a. 
-The appeal was strenuonsly argued on behalf of the appellant 
dnd of the respendents, Difficulty is caused _by the contradictory” ` 
evidence given by the witnesses, including the maulois who were 
called as experts in Mahammedan law, and by the difference 4 
opinion inthe Indian Courts; but their Lordships, after consiJér- > 
ing all the arguments brought before them, have come to ‘clear’ 
conclusions upon the several points raised, which may be stated i in 

the eters order ; — i 
‘Is there at- Taunsa a religious institution (a zhankak or, 


, “pasha gaddi ) for devotional exercises, and the -instruction of 


pupils i in ‘the Mahammedan faith ? : 

"In their Lordships’ ‘opinion there is such an institution. The bie 
tory of the foundation of the institution by Suleman and Allah - 
Bakhsh agrees closely with the history of other institutions’ always- 


recognised at khankahs and’ ‘is consistent only with the existence. 7 


of such a ‘foundation. “The life and -teaching of Suleman, his - 


recognition asa saint, ‘the ‘thronging of pilgrims to his shrine, the 
swarm of fakirs and dervishes who have been there engaged i in ` 
teaching and devotional exercises, the large number of disciples’ 
conatantly present, and the recégnition , of Allah Bakhsh, Muham:’ 
mad Musa and the appellant’ successively as sajjadanashins of the 
institution*these | and other facts which are beyond dispute show : 
that . “religious, institution such as described by the plaintiff haa’. 
existed and: flourished at,Taunsa for many years past. The founda: 


nd 


ma 
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tion is expressly referred to in some of the documents, such as, seme 
the award of the Tumandars, as a Rkankah, and has been describ- pung 
ed by the respondent himself as a gaddi ; and the evidence shows ||, ag Hami a 
that it is acknowledged by Mohammedans throughout India asa > Mahim 


legitimate off-shoot of the #hankah at Mahar and of the. great shrine setae 
at Ajmere, and as the mother of a number of other shrines which | Viscount ( Cave. 
ate frequented by the faithful. Upon the whole, their Lordships Ei 
consider thatthe existence of this foundation must be taken as 

established. a i 

2. Is the appellant sajjadanashin and manager of the kanka? 
With deference to the opinion of the learned Judges of the Chief, 
Court, their Lordships feel no doubt that he is. Notwithstanding . 
the practice hitherto followed at Taunsa, they would hesitate to 
say that on the death of a sajjadanashin his eldest son is entitled | 
as of right to succeed him ; but the eldest son, if qualified, is tho 
natural successor of his father. And, however, that may be, the 
evidence is clear that the appellant was formally recognised and 
installed by the pirs with the express consent and assistance of | 
Mian Mahmud ; and this being so, it is not now open to Mahmud 
to question the'appellant’s position as sajjadanashin or his tight to 
manage the mosque and the property attached to the 2Aandah. 

“3. What property is attached to the Akankak? or, in other 
words, what properties were made wakf by Khawaja Suleman or 
Khawaja Allah Bakhsh and dedicated to the religious purposes of 
the institution ?- 

This is a question of considerable difficulty, as it is not proved 
by: direct evidence that-either Suleman or Allah ‘Bakhsh used the 
word wakf or made formal dedication of any property to religious 
uses. But, as pointed out in /Jewun Doss Sahoo vy. Shah Kubeer-- 
ood-deen (i), dedication may be inferred although the word wakf is 
not shown to have been used and there are facts proved’ in this 
case’ from which the dedication of some property to religious pur- 
poses may be inferred. 

First, asto the shrine-of'the saint, with its astana, the place of 
worship for the sajjada, and the surrounding Aujras and gates— 
being the property shown in the plan P. I.—their Lordships are of 
opinion that this is wakf. Not only isthe shrine the burial:place ' 
of the founder, but the tomb with its adjuncts have beer used and 
recognised for upwards: of half:a century as a place of pilgrimage 
and as the,home-and centre of the religious and: educational: com-- 
munity founded by. the saint.and contiuued by. his grandson. -- The- 

(1) (1840) 2 Moo. L A. 390. 


4" 


+ k 
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PG." marble shrine erected by the Nawab was obviously ‘intended to ‘be ~ 


tosi, l used, not as private property, but as a place of pilgrimage and a focus = 
Mohan od Hamid of religious teaching. The place, of worship in the courtyard has °° 
been reserved for the sajjadanashin, and the Aujras for the use of: -` 
_ the fakirs. Some of the buildings contain inscriptions pointing to - - 
Viscount Case: a religious use. The Tumandars, who had local knowledge, held -° 
gi these buildings tó be impartible ; and their view was confirmed by `: 
Najam-ud-din and Ahmad Yar Khan and accepted by all persons `- 
concerned, including the respondent Mahmud. In view of all =: 
these facts it is difficult to believe that this property is now - 
to be treated as the absolute property.of the heirs of Allah Bakhsh, -` 
so that it would be in the power of any of them to claim his share -4 ~ 
and practically to destroy the religious foundation ; and it seems -+ 
reasonable to infer a dedication to the purposes of the khankah. 
Secondly, asto the mosque, with its inner and outer court- “ 
yards, well, tanks, Āujras and schools, and the Maharwi bungalow—: ' 
being the property ' shown in the plan P2—like considerations’. 
apply. The mosque is admittedly wakf property. The astanas 
are used by the fairs and pilgrims, and are holy ground; for 
Allah Bakhsh dirécted that shoes should be taken off there. The -~ 
huts ara for the use of the dervishes, and the schools are religious- © 
schools connected with “the Khankah. The Maharwi bungalow °,—-. 
was given by an adherent for the use of the superior of ‘Mahar, 
the parent shrine, on his visits to Taunsa. This property therefore -- 
must also be held to be wakf, ; i 
“As to the remaining properties in dispute, such as the serais 
and /angars, these stand in a different position. They have, no 
doubt, been used for the accommodation of the pilgrims, but they 
were never appropriated to the religious purposes of the ankakh. 
There is no evidence showing that they were erected out of the 
offerings at the shrine. The Tumandars and the arbitrators, all of 
them skilled in Mohammedan law, treated these houses as private 
property and partible, and the patties to the dispute accepted this 
view and agreed to a partition. . As to these items, therefore, that 
ig to say, all the properties except Nos 1 and a2, the appellant's. 
claim fails. > 
i 4e To whom do the offerings at the shrine belong ? 


Mahinud. 


Tt was stated in the judgment ofthis Board in Vidya. Varuthi 
Thirtha v. Balusami Ayyar (1) that “ordinarily speaking, the ` 
sajjadanashin has a:larger right in the surplus income than a muta-. 


(1) (1921) L. R48 | A.goa (333). on 
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walli, for so long as he does not spend it in wicked living or in, 


objects wholly alien to his office, he, like the mahant of a Hindu 
math, has full power of ‘disposition over it.” But this does not 


-` mean that in every case the. whole income from a Rkankak is at the 


disposal of the sajjadanashin ; ; and it is plain from the authorities, 
as-well as from the evidence in this suit, that at certain shrines the 
members ofthe founder’s family other than the safjadanashin are 
treated as entitled to share in the surplus offerings which 
remain after payment of expenses Thus, itis stated-in the Fatawa 
Azizi (page go) that“ the offerings daily made at the Dargah 
_ should be spent in connection with the expenses of the descendants 
of the saint and the service of the Dargah according to their needs. 
An honest person should be appointèd as mutawalli in order to 
‘collect the offerings and distribute them properly” ; and it appears 
from the evidence that at Mahar—the parent shrine of Taunsa— 
and. at some- of the shrines which have sprung from Taunsa, the 
tight of the descendants of the founder to share in the offerings is 
recognised. | In the case of. Taunsa itself, it is difficult to draw from 
the evidence any clear rule. Allah Bakhsh disposed of the whole 
income as he pleased ; but Musa’s right to do so was challenged, 
. and the claim of Mian Mahmud to a. share in the offerings was 
= -admitted by the Tumandars and the arbitrators. Further, the appel- 
lant was installed as sajjadanashin upon an express undertaking by 
him to carry out the award of Ahmad Yar Khan ; and under that 
award, which confirmed in this respect the award of Najam-ud-din, 
‘the surplus offerings were to be shared equally with Mahmud. 
' Upon the whole, their Lordships think that the appellant must be 
held to his undertaking, and accordingly that he must share the 
surplus offerings, after deducting all outgoings (including a reason- 
able remuneration to the sajjadanashin), with the respondent Mian 
Mahmud during their joint lives. 

In the case of these ‘offerings, as in the case of the immoveable 
property,’ their Lordships have dealt only, with the rights of the 
"appellant and the first respondent inter se, and have not considered 
the rights of the other respondents. ; 

For the above reasons their Lordships ‘are of opinion that this 
appeal should be allowed, | and that the decree of the Chief Court 
should be set aside, except so far as it grants an injunction against 
the first defendant enjoining him in future riot to enter the mosque 
with his*‘congregation and lead prayers in the ‘presence of the plain- 
tiff when the latter is there with the intention of leading prayers 


with his congregation, and that in lieu thereof it should be declared - 


adi . 
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Mahmud 
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P.. Ce, that the properties, numbered r and 2 in the list attached to the- 
ngadi decree. of the District Judge : are under the management ‘of the plain- ` ‘ 
Mubammad met AK d t; as sajjadanashin, and there should bea dec: ee for the delivery 
giu > of possession of those properties to the plaintiff, and for an injune:, y 
Manman ca © tion restraining the first defendant from interfering with the manage- pa 
Viscount Cave. - ment of those properties by the plaintiff, or with’ the exercise by him. 4 
i- ` of his rights and duties as sajjadanashin, There should also bea 


déglaration that the’ defendant Mian Mahmud is entitled during the’ 
joint. lives ‘of. himself and ‘the plaintiff to one-half of the- surplus offer- ` 
ings at the shrine af:er deducting all outgoings (including a- reason- 5 
able remunération, to the sajjaddanashin), with liberty to him to: 
apply for. an account and payment of what may be; found due. 
Their Lordships will humbly advise His Majesty accordingly. . Soot 


As both - «parties have throughout the -proceedings -put forward ` 
claims which cannot be supported, there will be no order as to-the.- 
costs of the proceedings i in the Courts below or of this appeal. - ~~" ° 

5 Lewis’ & Yelestas:: Solicitors-fot the Appellant. | Sa 

` Rariken, Ford Ee Chester : Solicitors for the Respondents, ; p Wr | 
KN aa PE a pa Appeal allowed. | 


i 
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December, 20. ` ~~ APPEAL FROM THE ‘HicH CoortT OF JUDICATYRE AT Four 
, WILLIAM IN BENGAL. ] ; 


Waif- Frovision for, ANG purposes and for benefit. z members of setilor' a wa 
“family— Mortgage by Mutmalli— Absence of necessity—Hffect— Swit’ by tuc 
N “ceeding Mutwalli—~Limitation—Tndian ‘Limitation Act dx of 1908. ‘Sch. L. 
Aris. 134, ia and ae: x h a 
ae dged of wakf after “dedicating “proptities of the settlor” provid ed that c one o, 
half of the neti income was to be'dëvoted for certain specified pious purposes and, 
the-othed-half-to be distributed’ between members of the settlor’s family according: ” 
to their shares under. Mahomedan law. Tn- 1899, the mutwalli mortgaged’ the’ a` ` 
wakf‘property for purposes -unconnected with the wakf. In 1906, the mortgagee. oe 
obtained-s decree for foreclosure and. : possession. In 1913; the, appellant, as; 
sugeessor: to, the nutwalll - ‘office, sued to „recover the property., On a ndang, by, 


Ti 


b 


a 
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both the Indian ` Cc EA that the mortgagor wasi in “possession at 3961 ‘within 
twelve years prior to suit : 

‘Held, that Art. 134 of schedule I to the Indian Limitation Act did not eit 
and that ‘the suit was’ not barred by aka on dh ee. x. iaid 
Ayyar (1) followed. ; i wa 

Held also, that where.the mortgage . is for, purposes foreign to the necessary 
purposes of the wakf, the whole mortgage fails even if the mortgagor and hig 
heirs had an interest i inthe income of the wakf properties and may personally be 
liable to the mortgagee : Mujibunissa v. Abdul Rakim (2) referred to. pas 


- ,Appeal'from‘a decree of the'Calcutta ‘High ‘Court (Richardson 
and Samsul Huda JJ.) reversing a decree of the saa a Judge 
of Howrah. con a 

In 1894, Sheik Abdur Rahim dedicated ceitain properties’ ‘tò 
wakf and provided that, after his’ death, half the income: of the pro- 
“perties. should be devoted to the worship-at‘a certain , mosque;-and 
‘the other half to be distributed: to his ‘heirs. ‘His sister'Nazir ur- 
nissa succeeded him. In’ ‘1899, she and her brother mértgaged ‘the 
property to one Kedatnath for purposes unconnected with the wakf. 
The mortgage: and the decree thereon for foreclosure and posses- 
sion were -transferred by Kedarnath’s heirs to the father ofthe 
present respondent in 1905. . Possession of-the property was obtain- 
ed-through Court in 1906. Meanwhile persons interested in the 
swakf instituted a suit for the removal of Nazir-un-nissa from mutwalli 


~~ office as a result of which Nazir-un-nissa was removed “from office of 
‘mutwalli and the -present appellant appointed in her picea as 


-mutwalli. 

‘In 1913, the suit was brought by the appellant to recover poss 
‘ession of the wakf properties from the respondent. The-defance 
was that the suit was barred by limitation under article 134 of the 
Limitation Act that the severable interest of the mortgagor in the 
wakf properties is chargeable with the mortgage. - 4 

The trial Judge found that Nazir-un-nissa was in possession of 
the properties within twelve years prior to suit and decreed posses- 
sion. On appeal, the High Court held that article 134 of schedule 
I to the Indian Limitation Act applied and that time ran from the 


_ date of the mortgage. The High Court therefore dismissed the 


suit as barred by limitation. Richardson J., ‘however, agreed with 
the trial Judge that Nazir-un-nissa was in „possession within twelve 
years prior to suit, Samsul Huda J. differed from~himy,. baing of 
opinion that the burden of _ proof was upon the penal and. RE he 


failed to discharge it. PT ak Ka 


{r} (1921) L. R. 48 1. A. 302. l n 
12) (1g00) L, R. 28.1. A. 33; LLL R. 23 All. a | 
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no interest in it can be charged. 
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., De Gruyther K. C. and Brown for the Appellant : The mortgage 
was frandulentiy obtained in 1899. The mortgagee entered" into 
possesssion only in 1906. The’ present suit, was brought’ in ‘igi 3 
The High Court held that the suit was barred’ under article 134 of 
schedule I to the Indian Limitation’ Act. This view is opposed to. 


"the decision of the Board in Vidya Varutki v. Balusami’ Ayyar (1). 
This decision was not before the High Court then.” The evidénte 


on the record supports the finding of the trial Judge and Richard- 
son J. that the late mutwalli was in” possession of the property with- 

in twelve years prior to suit, Therefore the suit was within time 
whether Art. 142 or 144 applied. Under “article 144, the onus is 


_ on the defendant : ' Secretary of State for India v. Chelikani Rania- 


rao (2); Kuthali Moothawarv, Peringati Kunkarankutty (3): Bo 

| Dunne K, C. and Ratkes for the Representatives of Respondént 
No, 1: Having regard to the recent decision of the Board, we con- 
cede that Art. 134 does not apply. The suit is barred under Art. 
142. The onus was upon the plaintiff to show that he was in posses- - 
sion within twelve years prior to suit. This was not discharged as 


Shamsul Huda J. found. The wakf itself is. not valid, having regard 


to its provisions. Half of the income is to be distributed between 
the settlor’s heirs. It is only a veil to make the property. inalien- 
able: Muthu Ramnandan Chetty v. Vava Levyai Marakayar (4). A 
wakf in which a substantial part of the property is reserved for the- 
members of the settlor’s family without a gift over toa chiaritdble 
purpose, is not valid under.the ordinary Mahomedan law, “apart 
from Act VI of 1913: Muhammad Munawwar Ali v, Rasta (5 DK. 
Mahomed Aksanulla Chowdhry v. Amarchand Kundu (6). ‘There i is 
nothing to prevent the secular interest, which is separable, of the 
mortgagor, being charged in favour of the mortgage a 
`: De Gruyther K. C. replied: Argued that secular interests cannot 
be separated as proposed; the whole property is wakf property and 
“The judgment of their Lordships was delivered by < <; 
Lord Sumner :—This was a suit brought by the mutivalli of a 


‘mosque to recover posession of Property, alleged to -have : been ‘ 


(a) 921) L. R. 48 LA. 302. uo ` b oG ie NY = 
(a) (1916) L.R. 43.1. A. 192; L.L. R. 39 Mad. 617; a 
.- (3) G921) L. R. 48 1. A. 395” 

(4) (1916) L. Rugg fe A ona 1. L.R.40 Mad. 116: a5 C L. J. 224. 

(5) (1905) L. R. gal. A. 86; I. L. R. 27 All. 320; a C. L. J. 179: TA! 

(6) (1889) L. R. 17 1. A. 28; I. L. R 17 Calc. 498. Si 
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Vöi kiki l | Patr cook 


Titled as a ‘valid ae kon the’ iie aios title arose under 
~ ineumbrances. created by his predecessors i in that office. 


The principal i issue tried in India was whether or not the claim 
- Was statute-barred, and, .relying on article 1 34 0f the first schedule 


„of Act No, 9, ‘of:1908, the ,High Court gave judgment i in favour of 
“the defendants. , This was: -beforé. the’ decision of their: Lordships’ 


“Board i in Vidya Varuthi Thirtha v. Blusami Ayyar (1), which held 
. that article 134. does not apply ` to a wakf, and accordingly their 
-conclusion i is admitted to be no longer sustainable. There has further 


- been much discussion on the present appeal „whether the case is 


: ` tiff’s case, and held that the mortgagors had remained in possession ; 
| uhtil less. than twelve ‘years ` before. the present suit was begun. l 
With this finding of fact one of, the learned Judges in the High 


ae. 


+ 
es 


~ governed by ' article 143, ‘OF "by article , 144, since article 134 is 


inapplicable ; ; “but again it is common ground. ‘that; if the plaintiffs 


; evidence established that his predecessor in office remained in. 
“ ‘possession of the property in. question until after the year 1901, then | 
his claim is not statute barrred. As to this, oral évidence, relating 


to the receipt ~of. the , rents and Profits, was called on both sides, 


~The’ learned” trial Judge, . after. criticising. adversely the evidence l 


given on this- -point by the dèfendants’ witnesses, accepted the plain- 


Court, Richardson Jas agreed. His colleague, Syed Shamsul Huda 
ado dissenting, drew attention to` the burden of. proof, which he said 
rested on.the plaintiff and had not been’ discharged, the probabilities 
Coan in favour of the defendants. ‘If the leatned Judge ‘meant, as 
his. reference to the onus of proof seems “to indicate, that the plain- 
tif had _ given “no. evidence, -that the. ‘niortgagee had not received 
‘possession’. at the. time. when ‘the mortgage ' was executed and in 
_ accordance with its terms, he overlooked the fact that several of his 
, witnesses gave positive and precise: evidence on the subject, and so far 
as the burden of proof goes, there, was enough to call for an answer, 
“i, ‘on the other hand, ‘as his allusion to ‘the probabilities of the case 
seems: to show; he only meant that, weighing the plaintiffs evidence 
against that of the defendants’, he rejected the former and accepted 
_ the latter, his opinion is not. fortified by any detailed examination 


or comparison of the- evidence, which the respective witnesses gave. 


Their Lordships: do’ not think that under these circumstances the 

opinion of Syed. Shamsul , Huda J. ouglit -to prevail against the coti- 
| current: opinions of Richardson J: and of the: ‘learned trial Judge ; 
nor does: their own. examination: ‘of the evidence, which need not be 
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i taken effect, and it is so substantial. that one half of the net income , 
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sot ont i in detail, Jead them to iaero the sini case in: this 

respect. Es a ; at: 
The affirmation of the finding that the ee aoe pained posses-- 

sion down toa date, which defeats the plea of the statute of Limita- 


. tions, would dispose. of the appeal, but for the following point.. The, 


original ‘setlement was undoubtedly a valid creation: ‘of a wakf, for.. 
the” provision intended to: benefit the family, of the settlor | was not. the, 


: preponderating ‘feature of the settlement, ‘nor was the provision 


made for the perpetuation of religious. ceremonies and charitable , 
gifts by any means. illusory or. unsubstantial ; but; equally, “UDe., 
doubtedly, the two provisions—that for, the upkeep of the mosque’ 


and, celebration of worship t there’ on the one hand,, and that: for. the,- 


Pi 


benefit of the setilor’s family on the other—are, as a ‘matter of drafts, . 
ing, separate and severable dispositions. Indeed, it could not ‘have, . ; 
beén otherwise.” The new contention ‘for the respondents was, that - 
A mortgagee, who had patted’ with, his money to! ‘the. persons, mem; , ‘ 
bers of the plaintiffs 'and of the’ settior’s family, who were then i in. ; 
the position of mutwali, ought not to lose his money, altogether, , and - 
that, too at the plaintiff's instance, but "was at least, entitled to. have. , 
a charge declared in his favour- over the portion, of the property, 
which, was settled for the benefit of, the settlor’s family. ae 
This point was not taken below; Or even in the respondent's cage, - 
{unless it can bë brought within the third | reason, “ because’ the, 
trusts created were not those. of a ' valid wakf—at any rate as to the. 
half of the property, settled on’ the founder's heirs.” Their Lord-, 
ships would not ih any event have ' declared that the respondents, 
were ‘entitled to the ‘suggested charge, for. they. are by no means | 
sure that all necessary ‘parties are’ before | them or ‘that all necessary 
matters have been proved, and the case would have to be remitted . 
to India, even if the contention be sound. : ae 
“In the present case there is 8 dedication, which has already ps 


~ 


has to. be devoted to. Specified ’ pious purposes. Iti is impossible’ w ; 
say ‘that this gift i is only a veil to cover arrangeinents for the ageran-. 
disement of the settlor’s family and a. device to, make the property.: 
inalienable, There i 18 hothing ‘illusory’ about, it ‘The most’ that 
can be said 1 is that the provision, for. the, “settlors: family. is. consider: 


Ea able, for the mere provision itself ; is, clearly’, permissible, as is. the.’ 


provision ‘that the’ ‘settlor’s heir. shall be the mitwalis’ of. ‘the’ wakf 
in ‘their’ ‘order... In delivering the, judgment of their’ ‘Lordships’. 


‘Board i in Minjibunissa: y. Abdul Rahim (1 r) Lord Robertson- saya; 


t— 
4 


a b R. 28 I. Aras ba as a a ae) a ate 


eS an eae : oe Rig ete on 2 
. - "t k A E ? ; i a si a > 5 A | = | 
A a oie i NEP p i i oy EF M : a TR? 
: Vou. ‘oat i | ‘ pRavy COUNCIL. on Es eee ay 247 
bs ‘af page a3: : peje wilh et ko” maha wits will oa: a, valid deed of wali OB, c. 
. ifthe effect: ‘of the’ deed ié. to ‘give. the, ‘property “in. ‘substaiice to, 1922. 
ce ae E 
 chatitablė uses, . TE will not be” 80, if thé. effect js to- give, the ‘property ` Abdur Rabi a 
‘in i dubstanice * to the; ‘testator’s family.” Ni ‘In view-of, the. fact that) ; v. 


this dead has ‘béer: taken EES “creating: a ilid: wakf i in. both Courts’ . esr Das.” 
“da Indiaj and” that “effec ct hás; been’: given’ “to it a3 Creating a valid’ , Lord Summer. 
> Wah -i ‘in “separate” “prodêedings by. “the. ‘décree appointing the appel- 
-lant tö‘ “be! mutwali, . ‘their, >, Lordships, think it ‘needless to discuss’ 
ae “further: the‘ genuine ‘character. of ‘the- wakf,’ “Its dominating purpoše 
is"t6. ‘make’ adequata, provision for: ‘the Pioug-t uses mentioned. i i 
Fp! Vidya: Varuthi. 7 hirtha ve Babusamni, Ayyar (a it was- ex: R 
plained: that tHe idea conveyed “by: the, ‘word - * trust >. i 3 foréign too 
| the. eligiOus cori¢eption involved i in the word wakf :— PE Aa e 
3 eae si “When Once it is. declared that, the particolar property. is, wai 
- OF any such: -éxptéssion | is | “used” as irhplies. wakf......the’ right of thel l 
~ wakf is, ‘extinguished’ andi’ ‘the’ ownership i is tránsferfed: ‘to ‘the. Al“ 
i- mighty’ ‘says Mr. “Aiiiéer: “AN in delivering “judgment. | £ The mana -> 
a ger’of the: wake is the muta wall; the: ‘governor, -superintefident; or 
+ “cibator? z Tn" ithe- case’ of ‘kbafikbas’ the head “is “called a sajjada:”. 
nishini: ` “But: neither the ‘sajjadanishia ` nor. the mutawalli. has any. 
=. right’ in’ the.» property, belonging to the’ wakf; the property is not’ | 
l vedí ih ‘Him,’ and ‘he is | not: t4 trustee, in- the technical sense. ...... ang 
{The wakfnania. does not, transfer, property; to trusfee. 1... -Under thè - mo 
-Mohammedan law the moment- a: wakf: ds: créated all rights! of proper- 
‘ty’ pass out: of the 'wakf and vest- in’ God ‘Almighty. ‘The curatdr, , 


:. whether calléd cinta wall or sajjadanighin,.. or BY any. other name, 
-iş merely a manager A”, pei E S eee ia 
= Bar “The: “prindiple | ‘of the “respondents! contention, accordingly, ap. 
pedas ‘to their ‘Lordships 4 to be fallacious. . ; - The’ property,” in respèct 
1 Of which a "wake i is created by: the, settlor, is not merely’ charged with : 
‘such, several” trusts as, he ‘may declare, while remaining. his, Property l 
aid. “in. his ‘Hands? Tti isin. ‘very. deed ‘ . God's “acre,” and ‘this i is the 
“basis: of the’ ‘settled rule that: such’ “ptoperty: as ‘is ‘held ' ‘in wakf is 
inalienable, except for the | purposes ‘of the wakf, A similar’ view forms a 
` the basis of the inalionability ‘of a ‘Hindi math’ ‘and, | if “the. settlor Ms Ge Ste 
-declares himself, - as he ‘is entitled’ to: do, to "bê the first-muttwall Bin Se ae 
“or, thé first, sshebait, that dèês tot: affect”: ‘the fundamental ‘principle, 
`. that- the whole’ property. is „considered , as having: ‘passed. from him .’ 
for” the “puipodds- Which’ he has “declared ss! ‘did not mérély wath 
portion -of .it‘as’ will Gule to produce the’ part of the income which’ 
he bi incase dedicated ito" piotis- arid ‘charitable uses. , Fiom ` 
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Peta this it follows that Where- an attempt is gé to ‘grant a- mortgage? 
1922. for purposes foreign to the necessary, purposes of: the’ wakf, whic ee 
hae ie 18 therefore as such unsustainable, the . whole mortgage fails; E Lint 
a gee T cannot, for purposes of enforcement, be severed: into . two. distinct, IT 

Narayan-Das. k 
/ «= -- charges, one declared for pious uses. on one part -of thé property, and... 30 


Lord Sumner.’ another and separate charge declared on, another’ part “for the- uses, 
aes of the mortgagor, only. The property itself is- not to bè regarded, AS. 
> severable and chargeable ‘according to the measure’ of the interest, ....22 
which ‘the settlor’s family may have in the rents and profits of thet 
l whole. The contention now- advanced is inconsistent with thé $= o, 
zs character. 'of a wakf, as fully explained in thé above-mentioned, and ae 
| many: other decisions of their. Lordships’ Board. Their Lordships” ` 
ae are of opinion that, for. an advance of money, otherwise than, KORON 
satisfy the legitimate needs and purposes of the wakf, no part of ‘the. , 
property held. in wakf ‘is chargeable either by the settlor or by. the 
Court. In such a case any claim by the person who advances’ ‘the 
money, must be i in the nature of.a claim in personam, and cannot: be" 
secured by holding liable the wakf property itself. For these Tan Wi 
sons their Lordships ` will humbly advise His ; Majesty that. ‘this i 
appeal should be allowed and the judgment of the High Court’ set’ r 


aside and, that of the trial.’ “Judge restored, with costs ! 3 here's and 
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PRESENT: Lord Atkinson, Lord Sumner, Lord Carson and.” nf Sus 


a ae, RO § a 
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— s ay “HURNANDRAT FULCHAND. © Payee 
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December, 20. - ee a 4 KANGDAS BUDHSEN: | p oe 
(On. APPEAL FROM THE Hick Cobar ¢ OF Jumehiosa a AT Doh Ae i 
SADE 


Sale of Suture goods—Geods re be manufactured and pengin from. ana 
; milis—Supply from mills stopped— Breach ot contract by seller—Constraite” 
tien of contract—Frvistration. . ca, rrr er es 
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Vow SAAVAN] ; ‘PRIVY COUNCIL > 2. 2497. 


The; seaport -firm entered ito: 8, contract of sale of 864 bales of cotton, P, C ' 
goods to he manufactured, by. certain, mills. | The written contract provided that, ` 104i 


mt the. “goods are to be 5 paken 4 delivery of ag and when’ the same may be received andé ; 
from the mills i delivery is to be caused to be given in full by December 315 1918.?? | Ba Fulchand : 
The mill fafled tö’ supply | the goods ‘after a time and consequently the seller could pragdas Budhsen.- . 
not deliver. thes whole ‘quantity 6f‘thé‘ goods as specified in the contract: >` ` — 


-N 


Held, (Hat thie ‘buyer was entitléd to damages’ for bréach of the contract, that - - 
there: was no implied condition to deliver the goods only when the” mill” supplied 
` them/andtthat the deliveries. are’ not restricted to - the time fixed and that the’ 
. sellers were „not relieved, from liability by frustration of the contract or any. 
‘implied condition : Taylor v. Caldwell (1) ; Krell Vv. Henry (a); The Ciil. 
Service Co-operative Society, Lid. v. The General Steam Navigation Com- 
pany (3); distingalshed.. i 
‘Appéal from a decree of the Bombay High Court in its appel- 
late Jurisdiction, affirming a decree of Macleod C. J. 


The suit was brought by. the ‘appellant against the. “respondent, 
for recovery . of damages owing to a breach ofa written contract 
of sale of cotton, goods. The. respondent, resisted _ the suit on the 
‘ground that, „On a proper construction of the contract, he is reliev- ; 
ed, ciate | manufacture and. pees the goods. “The Courts at 
Bombay held. that that wasa. valid excuse and dismissed the suite- 
Hence the appeal. The judgment of the High Court is reported in 

LR, 44 Bom, 907. The facisand the material termsof the l 
contract appear from the judgment of the Judicial Committee. 


> Upjohn ROC. Raikes and S.C. Chaudhuri for the - Appellant. 
` Mai Rinnon K. C. and Porter for the Respondent. 
The judgment of their Lordships was delivered by 


Lord Sumner : Though there is some difference between the - Danii: 
various texts of ‘the agreement, on which this action was brought, ees 
there is no doubt as to its substantial terms, It is an agreement for 
the sale of future goods, to-be manufactured at and obtained . 

from named “mills. It ‘provides | for the quantity and descriptions 
of these goods for the prices at which the different descriptions are 
sold, and for the time and rate of ‘delivery, To some minor 
and independent provisions and to the fact that some of the words 
are ,interlineated no importance attaches. The agreement is simple 
and of a common type, and the whole question in dispute is whe- 

ther it ig an absolute contract to deliver the whole. of the goods men- | 
tioned or whether the sellers are relieved from their obligation to - 
deliver‘ part. of-thém in the events which happened. | os 


‘Gy (1863) 3 B. & S. 826. : a a) (3903) 2 K. B. ia rie 
(3) (1903) 2 K. B. 756. 
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r- In the text adopted by the ` Courts below the provisionsas to 


delivery, after the words’ which ‘complete ` the description, of thet. 


a: goods, viz., “ goods under manufacture are sold,” runs as follows :;: 
e the same are to be taken delivery of as.and when the same; mayi. 


wi 
Fragas DEDEN. ja received from the mills. Delivery is to be caused to be given 


— aan 


Lord Sumner. 


mi ~ 
an 
` 


in fall by the 3rst December, in the year 1918. ” An endeavour... 
was-made in argument to treat these words as a further part of the, 
description. of the subject-matter of the. contract, ’so as to confine: . 
the goods to such as might be received from .the mills during-the: 


remainder of the ‘year 1918. In their Lordships’ opinion this 
„attempt failed, The. goods to be manufactured are already very « 


elaborately, described. and the goods: which are to be delivered are: 
the 864 bales so described. It was also suggested that the .words- % 
“asand when same may be received from the mills” should be: - 
construed, as if:they were Cif and when the same may be received- 


from the mills,’, This is to convert words, which fix the quantities 


and times for deliveries by instalments, into a condition apical a 
to the obligation to deliver at all, and virtually makes a-new cone: 


tract. The words ‘certainly regulate the manner of- performance; © 
but they do not reduce the fixed quantity, sold to.a mere maximum, `. 
or limit the sale of such goods, not exceeding 864 balés, as the: 
mills might deliver to the defendants Sonne the’ remainder-of the. ‘ 


1 


year. < ae a! 4 ` r i 


If the contract is for a ‘fixed quantity iad as was the. case, less. 


than that quantity was delivered within the. timé fixed, the sellers -- 
must either find in the contract some matter of excuse or Gischates 


or they must pay damages. ttt eas 


The High Court of Bombay found this excuse in 1 the fact that ; 
the-tnills-failed to perform their contract to manufacture and deliver 


the giods to the respondents in the circumstances of the case, As. 


a matter of fact the mills remained in existence and at work, 
and the looms which could othétwise have manufactured goods «.- 
deliverable under this contract were fully. occupied in making or 


goods for the Government of India. The utmost that the evidence., 


on this point amounts to is to be found in the Slowing; evidence ;! 


given by a witness from the mills :— 
‘CI know of contracts with the defendants up to March, agak 


delivery was up to ‘date, After that Government. contfact. work <x a 


began, ‘and defendant's dhoties were not proceeded: with. ‘Che - 


mills’ were commandeered by Government. I had “no personal. ve 
knowledge of what took place between the heen and Goverh- l 


EE 7 $o d 


u gra 3 
ment. ss - Yau of rg +“ 
ia Lah 


r 


f 


iz 
: 
wat 


VòLCXXXVIHLJ PRIVY COUNCİL., 


1, No ‘evidence -was given ofthe powers of Government to, require 


Pee contract- work to’ take precedence of other contract work,, 


nor do ‘the judgments of the High Gourt allude to the existence 


of. such powers. No evidence was given that the mills were re- ` 
” quisitioned. Ib is. clear that the Government did not take possess- 


ion.of..them and, in spite of the use of the word ““ commandeered,” 
it. is the plain result of the evidence that the Government placed 


= amorder with the mills for-goods to be’ manufactured, and it was 


executed':in preference to the order of the defendants. Whether. 
the.manufacturers’ motives were patriotic or commercial ‘does not, 
matter. It was not suggested that there. would be anything illegal- 
in the receipt of -these goods by the defendants, if they could ‘have 


> got:them,. or in the delivery of them over to the plaintiffs. Ac-. 


cordingly, having failed to om their DAGAN the SCANNEREN 
must pay damages. 
“The. ‘High Court of T appear % have Bea guided by 


a considerations, which seem to their Lordships to*have been mis- 


5 


taken: They’ interpreted the contract by asking themselves what 
it was likely that a reasonable business man would have bound him- 
self to do} they: thought that there ‘had been’ what is called “ frus- 
tration of the contract”; and they held-that the case’ fell within 
_the ‘priticiple- of ‘Zaylor v. Caldwell (7), and that a condition of 
~ things had failed to subsist at the time of performance, which. had, 


been ‘mutually contemplated by the parties and finally ae to 


be essential to the obligation of the seller to deliver. 

.On' the first point the learned Judges, no doubt by. Daiva Ga: 
expressed a différent proposition from -that which they must have 
bad in mind. To interpret a business bargain, expressed i in ‘the 
language: of commerce, it is no doubt iniportant to appreciate the 
methods and “the. - point of view-of business men, but this is merely: 
a prident way of qualifying the mind to construe their words, and 


.80 to determine their meaning, and isa very different thing from 
postulating.that reasonable men would have been likely to agree ‘to 


one kind of liability and not to another, and from thus concluding 
that, whatever the words of the contract say, that kind of liability, 
and that alone, is the obligation of the contract. As a matter of 
fact thére is nothing ‘surprising in a merchant's binding himself to 
procuré certain goods at all everts. Jt isa matter of price and of 
market expectations. No doubt it is a speculation, but many deal- 
ings even: in cotton goods are of that ‘character. 

“As to the doctrine of “ frustration,” ne High Court of Bombay 


(1). (1863) 3 B. and 5.826. 
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had not-the advantage, at the time when the «appeal was heard 
before them, of several discussions and decisions which: ‘have taken’ 


Hurnandral rai Fulehan d place in England since'then in the House ‘of Lords as well:as in. ` 


Pragdas Budhsen. 


Lord: Sumner. 


the Court of Appeal. The adventure, of which the commercial 
purpose is suggested’ to have. been frustrated,: is, of. course, the 
purchase and sale of these goods between the parties to this contract, 
and this” adventure was not frustrated. All that happened was; . 
that the defendants failed to perform their contract. When.they- 
have paid the damages, one commercial purpose, at any rate, ‘will, - 
so far from being frustrated, have been fulfilled. . Their Lordships 
think ‘it unnecessary-to enlarge upon. the recent authorities. . 

The mills, from. which the goods were to come, no doubt were l 
contemplated as continuing to exist, though it doés not follow: ‘that, 


` ina bargain and salé such as this, the closing or even the 'destruc-. 
tion of the mills would affect a contract between third parties, which 


iş'in terms absolute ; but the mills .did continue to exist‘and did 
continie to manufacture the goods in question, only they were made: 
for and delivered to. somebody else. This is’ completely outside ' 
the principle of Zaylor v. Caldwell (1) or of the ‘Coronation cases 
[Krell v. Henry(2); The Civil Service | Co-operative ‘Society Eta. v. 
The General Steam Navigation Company (3). ieee. ote A 
The parties having failed -to agree (as to? ).the damages, the 
case must be remitted to the Court of the trial Judge to assess: them ! 
and to increase the amount adjudged to the plaintiffs accordingly, 
the appeal being ‘allowed with costs here and below, and their 


Lordships will-humbly ‘advise His Majesty accordingly. Oe See 
T. L. Wilson. & Co: Solicitors for Appellant. 
EP. Darner & Co: Solicitors for Respondent. 


KV, L. N. SE 4 Appeal allowed 4 Case remitted. 
(1) (1863) 3 B. and S. 826. ` és ; (2) (1903) 2 :K,- -B. 7 740; < 


(3) (1903) 2 K. B. 756. | 
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oy The testator said : “le my wife aforesaid should adopt a a son in accordance with 
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the property...’ ot 4 
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i the contrary, the words of a will—in India—are to be taken as hav- 
ing their’ ordinary meaning:, It appears’ to their Lordships that 
riothing could be cléarer than the following .proyisions of this will; 
At the end of. paragraph I the testator says :— Sad 
"SI give my wite permision to adopt five sons in succession. My 
wife ‘aforesaid i is-authorised to adopt one to five sons . according to 
her will.” - [Paragraph 2 commences] : : “Tf my wife aforesaid should 
adopt a son in. accordance ` with the authority given by me, thé 
. aforesaid adopted son and’ my wife aforesaid shall succeed ‘to the 
ownership of the entire. properties in equal shares, vested with the 
powér of sale and giit, -and no - ‘violation of such provision shall ‘be 
‘ permitted”, :> > o o> kbh 

| ae “> Therefore; if there was‘an- adopted son, no stronger words could 
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z this. appeal must therefore be. dismissed with’ costs, and their. 
Lordships will humbly advise His Majesty accordingly. 
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Me AccountOrder ai in a proceeding supplemental to Peri Order, if decree— 


- „Civil Froceduro Code (Act y of 1968), Sec. 2 (3)— Couri dealing with the 
“order in Couicil before transmitted by High Conrt-=Truttes de son tort 
4 Cesta’ que trust, ‘tf can call for accouni—Listiation—Comsmon account 
oes Trustee, if can be charged. with breach of trust— Wil/ul defauli—Liability 
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Te A ~ —Account- on the Jooting of ida defanit-—Skebaii, death of, pending 


appeal, - 


Eg LEs ao order- ii account made Ina proceeding supplemental - -to a suit for the 
administration of a debutter estate etc, is a preliminary decree and is appeals 


able. - | j 
x Lt ig not RSR that an “adjudication ‘shall he covered ‘by one of the specific 
casex of preliminary decrees mentioned i in order XX of the Code of Civil ee 


dure in order that-it may form the basis of a final decree. 


a Whether the order made’by a Judge possesses the qualities ‘of a decree, preli- 
À wminary or final; or partly preliminary and partly final, depends upon -its contents, 


 CAcsuit was instituted: by the respondent against the appellant “for the adminis- 
‘tration of a debutter estate, for the removal of the trustee, for the appointment-of 


", agew trustees of receiver, for declaration that an execution sale of a portion of the 
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of the trust estate and for. other incidental, reliefs. The suit was dismissed by:! ‘the 
trial Court. On appeal to the High Court, the judgment was set, aside and the 
suit was decreed. | On further appeal to the Judicial Committee this decision was 
affirmed and the following order was passed : - Hg at 


pa 


“An ‘order must’ be made declaring that the purchase’ by the second. appellant 


(son’of the shebait) was ‘invalid and that proper and necessary steps should. be 
taken to secure the EBAH ; and that the first appellant tthe shebalt) is: entitled, 


subject as herein mentioned, to repayment of the purchase money. - An account, 


should bé directed showing what, if anything, is due from the first ‘appellant, 
(the shebait) to the estate, and such- money should be’deducted from the purchase 
moneys, the balance, if any, of the moneys in Court to be paid out, and the first 
appellant (the shebait) to have a charge on the estate for such sum.” NG 


The trial Court dealt with | the matter before the order of Mis Majesty i in 
Council had been formally transmitted by the High Court to its Court and 
passed-an order which defined the extent and character of liability of the ‘shebait 
to rendér an account, and specified the mode, the period, and the properties ; ‘The 
shebait appealed against this order. Pending appeal, the shebait died: |, p l 


Held, that the order of the trial Court „was not: -ultra vires, ki 


That as the order was in essence a preliminary decree in the PEN a Sa 
proceeding and would lead up to the final decree to be made therein, -it was 
appealable : Bhup Inder v. Bijoy Bakadur (1). 4 gos 


That the death of the shebait pending appeal did not affect the _terms upon 


which his personal estate could claim an indemnity from the debutter estate, han 


. Ifa person, by mistake, or otherwise, assumes the character of trustee ‘when it 


. really does not belong to him and so becomes a trustee de son tort, he’ may: -be 
_ called to account by the cestui que trust for the moneys ‘he received under colour 
“of the trust ; such a person cannot be heard to say for his own benefit that he had 
“no right to act asa Muite; Lyell v, Kennedy (2) ; nor | does | any question of limi- 

tation ‘arise. , ‘ ey ag eS 
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There are two forms of account which can be claimed by a seated que trust 
against the trustee. One is an account of all such of the moneys or funds compris- 
ed in the trust deed or from time to time subject to the trusts thereof, as have been 


possessed or received by the ` trustee or by any person by his order or for his uso. i 
The other is añ account, in addition to the former account, of the moneys or ‘funäs : 


comprised in the trust deed or from 'time to time subject to the trusts- ‘thereof, 


which might, without the wilful neglect or default of the trustes, have. been s0 : 
possessed or received : Terrell vy. Matthews (3). The former is the common ac- ; 


In taking the common account, the cestui que trust cannot charge the trustee 


. count and is given as of course “when a decree i ig made for general ‘administration. - 


with anything beyond his actual receipts and is not permitted to show that there | 
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” Mookerjee J: This is an appeal from an order for account, made? 


ina proceeding supplemental to a suit instituted by the resp ndents 
against the appellant, for the administration `of a debuttar estate. 
for the removal of the trustee, for the appointment of a new ‘trustee; 
or. receiver, for declaration that-an execution sale of a portion of. thes 


trust estate when it was ‘purchased by the trustee in the name of: his, 7 
“son was. invalid and inoperative, for . proper investment of a sum,of; 
‘Rs, 11,500 alleged: to form part of the trust estate...and for other: | 

. _ incidental reliefs. “The suit was dismissed by the trial Court.. On; 

appeal’ to this Court, the judgment. was set aside and the suit was... 


decreed in the following terms : Eae 


l “Iri is declared that:the sale of Bahirgora held on the sath Janu, . 
_, ary, 1913, | is not operative against the debuttar estate, but-the first: 
| defendant (the shebait) is 


entitled to be reimbursed, the , precise- 
amount recoverable : by him to be investigated by: the Court below, 


Steps will be taken forthwith to ‘place the debuttar estate in. the, | 
' hands of “a receiver. .to. be appointed by. this. Court and -the: first, _ 
` defendant will cease to be- shebait from the -date when- the, receives 


takos possession”: n 
Mookerjee (3). s 
On appeal to the Judicial Committee this decision was affirmed:. 


' Manohar penne V Kale Deni, ‘Mohan: 


Raja. Peary Mohan Mookerjee `v. Manohar: : Mookerjee (4), The 


judgment of the Judicial Committee concluded as follows; - Sent e 
“An order. must,be declaring that the. ‘purchase by the,- second 
appéllant (son. of the shebait) was invalid ‘and that Rroper and 
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(2) (1920) 24 C. W. N.` 752. - -(3) (1919) ‘30 © L.J. i - 
(4) (1921) Ls R. o I. A 258; 34 C L b Sor L Ee Re. 48 sa pa ` 
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| Hêcekary steps should: be talon to secure. the ‘property ; ; and that 


thie appellant (the shebait) i is entitled, subject as ` ' herein-mentioned; 


to repayment of the purchase money. An account should be direct- 


f ed showing ` what, if anything, is due ‘from the first appellant {the 


shebait) to the estate, and such money’ ' should, be deducted from the 
, purchase moneys, the balance, if any, of the moneys in ‘Court to be 
paid out, and the first appellant ee shobait) to have a charge on 
the estate for such sum”, . `’ 


öh the basis of this order of the Judicial Conni the Subor- 


| _ dinate Judge has. made an order which defines the extent and cha- 


racter-of liability of the shebait to ‘render-an, account, and specifies 


sa mode, the. period, and the Pepen The shebait has appeal- 


against this order. 


\The plaintiff respondent has raised an objection to “the compe 
teticy. ‘of the appeal on the ground that the. order is ‘not one’ of those 


| ckpressly ‘made appedlab le as‘an ordèr by the Code of Civil Proce- 
“dures: The ‘appellant has urged that the order is in essence a 


décree. within the meaning’ of séction a(3) of the Civil Procedure 
Gode, 1908.” The term “Decree” is ‘definéd as- the formal et- 
pression “of an -adjudication which, so'far as regards. ‘the Court 


expréssing it, conélusively determines ‘the rights ' of the parties with ` 
regard toal- or afiy. ‘of-the ` ‘tatters in controversy'in the suit and 


may be either preliminary or final. “A decree is preliminary when 


" farther proceedings-have to bë taken before-the ‘suit can be com- 


pletely disposed of ; it is final when such adjudication completely dis- 


me me ey ig 


. poses of the iit.) A decree may be partly preliminary and’ partly 


final.” ‘hére has been some divergence of judicial opinion as to the 
tests to be- applied for as certaining ‘whether a particular ‘decision 
constitutés’ an adjudication on the rights of. the parties with regard 


“to -any “of: the matters in controversy ‘in the silit, It Was’ held at one . 


tine by the High ‘Court of Bombay that a decision that 'a suit id not 
‘§ad-for misjoinder.or that it is not barred: by .limitation or a decision 
that‘the Court has jurisdiction to entertrain a suit was a preliminary 


a decree : Stdhanath v. Ganesh (1); Narayan v. Gopal (a). This 


A 


| tawah Gun 2 fae 


extreine “view was disapproved in this. Court in the casé of Kamini 


Debi’ ve" . Promotho- "Nath. (3); and has subsequently been abandoned | 
in, the Bombay High - “Court: itself; see the Full Bench decision in 


Chanmhalswami ve: “Gangadharapps (4), ‘which was a applica in 
E jip a 


41 


(1) (1912) 1. L. R. 37 Boii 60. 
» (3) (1914) 20 C. L. J.-476; 19 C. W. N. 755 aie OS, ah, 
a (1914) L LOR. 39 Bom, 339 . Nk E Naga 
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Bharwsa: v. Bhamagéoda (i): and Municipal Committee of ' Wasik Y,- 
Collector of Nasik (2). 
bay, the word “matter? in the definition means the actual subjéct 


matter of the suit with ‘reference to which some reliéf is sought, and 


the word. “right? means substantive rights of the parties, -which 


‘directly affect the relief to be granted, or which, in the words, of, the. 
Tested: 
from this point of view, there is.really no- room for dispute that the 
This view is supported by the. 


definition, relate to all or any of the matters in controversy. : } 


order‘ under appeal is a decree, 
decision of-the Judicial Committee in Bhup Lnder v.- Bijay Baka», 
dur (3), where Lord Hobhouse held that an adjudication that mesne: 
profits were recoverable in- respect of a defined period was in. its. 
nature a decree within the meaning of the Code... This is not: incon::. 
sistent with the decision in Bharat Indu v. Yakub (4); and Ghulw- 
sam y. Ahamadsa , (5), sand is in accord with the view adopted. in, 
Kamini Debi v. 'Promotko Wath (6). It may, be, ‘conceded that the, 
legislature contemplated that ordinarily there: should ba one ‚prelite 
minary décree and one final decree.in a suit ; the preliminary decree, 
ascertains what is to be done, while the final decree states the result 
achieyed by means of the preliminary decree, But as observed by, 
Piggott 7. in Yaqub Husain vs. Bharatendu (7). there may. be excep: 
tions, and the case before ù us furnishes an ‘instance. Here, the. ori». 


ginal suit was for. removal of the. shebait, ‘for’ ‘cancellation óf the 


judicial sale, and for recovery of -the trust Property. The decree , 
made in the ŝu ‘has directed the removal of the shebait and the. 
cancellation of the ‘sale subject to investigation . of accounts to, be 
rendered by ‘the shebait -1n a supplementary proceeding. ` The 
order which has now been made, is in’ essence a preliminary 
decree. in the supplementary’ proceeding and: will lead “up. 
to the final decree to be made therein. It is not essential : ‘that. 
an adjudication should be covered by one of the specific cases of 


preliminary decrees mentioned i in order XxX of the Codei in order that, 


it may ‘form the basis of à ‘final deciee ; those cases, are illustrations 


of ' preliminary decrees and help uz in determining the true meaning, . 
of.the definition of the term “decree”, “Whether the order made, by 


the Judge possesses the qualities of a decree, preliminary or final; or 


(1) (1915) I. L. R. 40 Bom; 421. 


According to the view nów adopted i in Bom: 


(2) (pie. L. R. 39 Bom. FEA i 
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- (3) (1900) L. R. 27 L A. 209; 1. Ls Ri 24-AN. 153. a MH 


(4) (1913) 1 L. Re 35 All. 159. 


. (5) (1918) L L. R, 42 Mad. 296. f ee Na booth ye 
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partly preliminary and partly final, clearly depends ‘upon its contents. 
We are of opinion that the order now under appeal is a decree ‘and 
that the epiechon to the competency of the appeal cannot be 
sustained. - 

' - The objections ees: against the order made by the Subordinate 
Judge may be grouped substantially under two heads, namely, peri- 
od of account and method of account. The Subordinate Judge has 
directed the shebait to render an account for the period which has 


elapsed since,the death of his father onthe roth July, 1888. As 
stdted-in the judgmént of this Court, the appellant assumed the’ 


office of shebait ‘immediately on the death of his father, though he 
did not become lawfully entitled thereto till his two uncles, Naba- 
krishna and Bijaykrishna had been removed from the scene 
by death, the former on the 11th September, 1890 and the latter on 
the 29th January, 1894. This plainly does not make any difference 
in the liability of the appellant. It is well-settled that if a person, 
by mistake or otherwise, assumes the character of trustee when it 
really does not belong to him and so becomes a trustee de son tort, 
he may be called to account by the cestui que trust for the moneys 
he received under colour of the trust; such a person cannot be 
heard .to say for his own benefit that he had no right-toactas a 
trustee ; see the judgment of the Earl of Selborne in Lyell v. Ken- 


nedy (1), where Rackham v. Siddall (a), and Life Association of 


Scotland vw. Siddal (3), were approved. Nor does any question of 
limitation arise. No accounts have ever been demanded or render 
ed, and we are not called upon to consider what period of limita- 
tion would be applicable if a suit for accounts were now to be insti- 
tuted. But we may observe that the decision in Dhanjat Singh v. 
Mohesh Nath (4) is an authority for the proposition that under the 
Indian Limitation Act, 1908, a suit for accounts in respect of trust 


property falls within the scope of section ro and a trustee de son- 


fort stands in the same position as an express trustee. 

“As regards the method of accounting, the Subordinate Judge 
has” held that the commissioner will enquire if any loss has been 
occasioned to the debutter estate by the wilful neglect or miscon- 
duct of the appellant during the period that he was in charge there- 
of as shebait, de facto or de jure, and the amount will be added to 
his liability. The appellant has urged that this direction is erro- 
neous. To test the validity of this contention, we may usefully 
recall that, as explained by Kindersley V. GC. -in Partingion v. 

(1) (1889) 14 App. Cas. 437- (2) (1850) 1 Mac, & G. 607 (621). 

(3) (1861) 3 DeG. F & J. 58069). (4) (1920) 34 C. W. N. 732. 
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Reynolds (1), iaie aro two fois of account which an be laine by; 


a cestui que trust against the trustee. . One is an account of all such; 
of. the moneys or funds comprised in the trust deed-or from time.to. 
time subject to the trusts thereof as have been possessed or received. 
by the trustee or by any person by his order or for his use. - The, 
other is an account, in addition to the former account, of the. 
moneys or funds comprised in the trust deed or from time to time 
subject to the trusts. thereof, ‘which might, without the wilful 1 neg, 
lect or default of the trustee, have been so possessed or received ; 

see the judgment of Lord. Cottenham, L C. in Zerreil v. Matihews, 
(2). The former is the common account and is given as of course. 
when-a decree is made for general administration. In taking the 
common, account, the cestut gus frust cannot charge the trustee, 
with anything beyond his actual receipts and is not permitted. to, 
show that there is some part of the trust funds which the trustee 
should have got in and has failed to get in: Dowse v. Gorton (3). 

But a trustee, where. a common account is being taken, can proper: 
ly be charged with a breach of trust which arises on the accounts 
themselves ; he stands charged with his receipts, and if he seeks. “to 
discharge himself by improper payments, the discharge i is disallowed ; 

in re Stevens (4). On.the other hand, in order to obtain an ac: 
count on the footing of wilful default against a trustee, the. cestui 
gue trust must allege and prove at least one instance of wilful default. 
He must consequently prove that there is some part of. the trust 
funds which should have. been-.received but was not. When an 
account. is orderd in this form, he is thus liable. not only. for 
rent, actually received but. also for not letting. the property. if 
possible or not obtaining the full rent obtainable :. Noyes V. 

Pollock (5) ; Re Symons (6).. An-order on.the footing of wilful de- 
fault is a, very strong one to make against: an accounting party and 


` iş not made unless there has been a loss of.assets received or assets, 


which might have bean received: He. Stevens (7); Re Wright- : 
son (8). Itis. plain that wilful default is a relative term, and, in the 
words of Bowen, L.J. in Moyes v. Pollock (9), implies an existing 
duty on the part of the accounting party in which default. has been 
made and may consist, in knowingly doing what he ought. -not to, gs 


ee 


T (1) (1858) 4 Drew. 353; 115 Re R. 360. ` se eee 
(a) (1841) 1-M & G. 436 (a) ; 84'R. R. 190. ` = ag 
(3) (5891) App. Cas. 1g0(202). > -Wü 898} 1 Ch. laja) 
(5) (1886) 32 Ch. :D. 61., (4). (1882) 21 Ch. D. 157 (760). 
. (7) (3897) 1 Ch. 4333 (1898) 1 Ch. 175. (8) (1908) 1 Ch, 799.. 24 
(9) (1886) 54 Le-T, 473 (475). OR 
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or kad wia omitting to do what he ought to do: Re Owens (1) 


(Cotton.L.J.); Re Young &* Harston’s Contract (2) ' (Bowen, L,J.) 

Unless there is sufficient proof, it is not right to insert in a judgment: 
any declaration of liability or even an enquiry as to ‘liability based 
upon supposed breach of duty: Re Stevens (3) (Lindley, I.J.) It 
Was observed by Stirling, J, in Ae Barclay (4), that the rule as to 
wilful default is not now so strict as it was before the Judicature 
Acts, and in a proper case, it is competent for the Court, upon the 
further consideration of an action, -to charge trustees with interest 
on balances although no case of wilful default has been raised by 
the pleadings and the question of interest was-not ` referred to in the 
jüdgment : Shaw v. Turbett (5). Under the former practice, if 
the cestui. que trust discovered in the course of the ‘suit jthat the 
trustee bad been guilty of misconduct, his remedy was by filing, 
with the leave of the Court, a supplemental bill adapted to the state 
of circumstances: Hodson v. Ball (6); Re Youngs (7). Under the 
< present practice, where the cestui que trust -has ‘charged wilful 
default i in his pleadings, either originally or as amended, but has not 
obtained a judgment on that footing, the Court can at any- stage 
Of. the proceedings order an account to be taken on that footing, 
if evidence of wilful default is adduced. Thus, if in the prosecution 
of enquiries under an ordinary judgment, facts come out, which, if 


proved at the trial, would have enab led the cestus que trust to have- 


then obtained an enquiry as to wilful default, that enquiry will be 
added : Coope v. Carter (8); Re Fryer (9); Brookerv. Brooker (10); 
Re Symons (11); Re Youngs (7). We are of opinion that this course 
may. be appropriately followed in the present proceedings. The 
suit was not expressly framed as a suit for accounts on the footing 
of wilful default throughout ; the accounts directed unavoidably ex- 
tend over a long period of time, as there has been no adjustment of 
accounts between the shebait and the debuttar estate at any time 
and’ the shebait cannot make good his claim to an indemnity unless 
the net balance is determined on a scrutiny of the accounts for the 
whole period: In ‘these cucune, we are of opinion that the 


ee 
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~ D (:88a)-47'L. T.-61 (64). (2) (1885) 31 Ch. D.. 168 (174). ` 


22(3) (1898) 1 Ch. 170. ' - (4) (1899) r Ch. 681, 
(8) (1862)'14 Ir. Ch. R. 476 (6) (1842) 1 Ph. 177. 


(7) (1885) 30 Ch. D. 421 (431). 

(8) (1852) 2 DeG. M. & G, 292; 95 R. R. rmm. 
(9) (1857) 3 K. & J. 317 5 118 R. R. 160. 
(10) (1857) 3 Sm. & G. 47§ : 107 Re R. 155 
(114) (4882) 21 ‘Ch. D. 757. _ 
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direction for account on the footing of wilful default should be ex- 
punged and a common account taken as explained .above. Liberty. 
will, however, be reserved to the plaintiff or other party interested 


in the taking of the account, to apply, when the accounts have been. 


lodged, for a, direction that the commissioner should take the ac: 
count on the footing of wilful default either in respect of any parti- 


cular matter or generally. It may be pointed out that an account, 


on the footing of wilful default may be taken in two ways ; first, the 
Court may think the instances of wilful default brought forward are 


not sufficient to justify a general account upon the footing of wilful 


default, and in such a case the Court will direct special enquiries 
only with regard ‘to the particular transactions in question; or, 
secondly, although only one or two cases of wilful default are proved 
they may be of such a character as to induce the Court to direct an 
account generally on the footing of wilful default, applying to all 
the acts of the trustee: Coofe v. Carter(1); In re Stevens (2); 
Sleight v. Lawson (3); Harvey v. Bradley (4). It would not be 


right to anticipate at this stage what directions may be found neces- ` 


sary. But we may add that the lower Court will have to give effect 
to the views previously expressed by this Court upon the question 
of the sum of Rs, 11,500 and the costs of the previous litigation. 


We are further of opinion that the direction given by the Subordi- 


nate Judge that ifthe accounts show a balance in favour of the de- 
buttar estate, there will be a personal decree against the shebait, 
should be expunged. -It is needless to decide this question hypothe- 


tically and in advance before the facts have been ascertained. We 
are further of opinion ‘that when the accounts are taken, notice. 


should.be given to the new shebait, or if there is a dispute as to the 
Succession to the shebaitship, to the receiver who may be appoint- 
ed in a suit instituted for that purpose. The death of the shebait 
during the pendency of this appeal does not obviously affect the 
terms upon which his personal estate- can claim an indeninity from 
the debuttar estate, and the decision in Kameda Charan v. Asutosh 
(5), does not touch the matter, We may add finally that there is no 
substance in the technical objection that the order of the Subordi- 
nate Judge is slira vires, because he dealt with the matter before 


the order of His Majesty in Couficil had been formally. transmitted - 


by this Court to his Court. 


(1) (2952) 2 DeG. M. & G 292; 95 R. R. 114. 
(a) (1897) 1 Ch. 432 (442). t3) (1857) 3 K. & J. 2935 112 R. R, 1354. 
(4) (1867) L. R 4 Eq. 13. | (5) (1913) 17°C. W. N. 5» 
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In view of the nature of the questions which may require consi- 
deration, we reserve liberty to the partiés to apply to this Court, 
“should any real difficulty arise in giving effect to our orders ; ordi- 
‘narily, however, applications should be made to the Subordinate 
Judge for further directions as to the accounts. 


-~ Subject to the modifications indicated above, the order of the 
Subordinate Judge will stand confirmed and each party will pay his 
costs in this Court. 


A. T. M, Appeal dismissed : Decree modified, 





“Before Sir Asutosh Mookerjes, Knight, Judge, and Mr. Justice 
| Newbould. ~- : 
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Compensation—Apportionment—Land, acguisition of—Landlord making no 
reference —Ssparate sum awarded to tenant om reference under section 18 
of the Land Acquisition Act (I of 18 94)-—Contract. 

Where the landlord was satisfied with the sum awarded to him by the Collec- 
tor in an apportionment case under the Land Acquisition Act, and did not ask 
for a reference under section 18 of the Act, he cannot, notwithstanding any 
contract between bim and tenant, deprive the tenant of the additional sum, which 


the latter obtained from the Land Acquisition Judge under a reference 
` made at his instance alone 


Appeal by the Landlord | ce e. 3 
_ Apportionment case under the Land Acquisition Act. 
- The material facts appear from the judgment. 


Babus Jogesh Chunder Roy and TE Nath Bose for the 
Appellant. 
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for the Respondents. 
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Mookerjee, J :—This is an appeal by the landlord in an appor- 
tionmient case under the Land Acquisition Act. The Collector - 
valued the land and made an award in favour of the landlord alone 
on the ground that under the contract of tenancy, the landlord. 
alone was entitled to the entire compensation. The landlord. was; 
satisfied with the amount which was thus awarded to him. The- 
tenant however obtained an order of reference under section’ 18 of’. 
the Land Acquisition Act to the Land Acquisition Judge, who has“ 
held that apart from what the landlord has received, thé tenant is 
entitled to a sum of RS. 357-8. The landlord now contends that | 
under the terms of the contract between him and his tenant 
he is entitled to this ‘additional sum. Itis not necessary . to. 


_consider the legal effect of the terms of the contract between.the.. - 


parties ; for it is plain that as the landlord was satisfied with the sum: 
which was awarded to him by the. Collector and never asked for a- 
reference under section 18, he _cannot now deprive the tenant of” 
the additional sum which the latter has been able to :obtain froi“ 
the Land Acquisition Judge under a reference made at his instance, 
alone, nats 

The result is that the decree made by the Land Acquisition: 
Judge is affirmed but'not for the reasons given by him. ` 

As this appeal has not been contested we make no order as to” 
costs. t o’ i 


A. T. M. Appeal ‘dismissed. 


Before Sir Asutosh Masker, Knight, Judge, iad Mr. : 
l Justices Walmsley. 
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Adverse possession—Landlord and tenant—Civil Procedure Code (Act XIV of 
1882), Sec. 285-—~—-Sale by Court of lower grade, effect of. 


|| 


s Appeal from Appellate Decree No. 763 of 1921, against the decree of Babu ° 


Nalini Kanta Bose, Subordinate Judge of.a4-Perganas, dated the 4th February, 
1921, affirming that of Babu Nagendra Nath Chatterjee, Munsiff of Alipur, dated 


the 11th May, 1915» 3 : g 
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“The theory on , which adverse possession becomes a sock title i is that the 
kus owner has, by his own fault, failed to assert bis right against the hostile 
holder. Conseqiently, where possession is originally taken and held under the 
true owner, a clear, positive and continued disclaimer and - disavowal of title, and 
an assertion of an adverse right brought home to the true owner, are indispensable 
before any foundation can be laid for the operation of the statute. of limitations. 
Without this, the length of the occupation is immaterial and does not affect the 
title ; possesgion for the full period of limitation must have elapsed after repu- 
diatton before title based thereon can be acquired. 


. One who enters as tenant is not, merely because of that fact, precluded from 
sihan holding adversely to his landlord. But to enable him to do so, it is 
necessary for him to renounce the idea’ of holding as tenant and to set up and 
assert an exclusive right in himself. It is further essential that the landlord 
should have actual notice of the tenant’s claim, or that the tenant’s acts of 
ownership should be of such an open, notorious and hostile character that the 
landlord must have known of it. Such conduct on the part of the tenant neces- 
sarily furnishes the landlord with the legal right to enter and repossess himself of 
the premises Hence an adverse possession by the tenant cannot be predicated 
from the mere fact of non- payment of rent or discontinuance of payment of rent, 
unless in connection therewith the landlord has béen apprised ‘that the tenant 
claims title in himself. When the tenant thus disclaims the title of the landlord, 
claims title in himself, and the landlord has notice of that fact, it has the effect 
of an ouster and disseisin, even though this has happened during the continuance 
of-the term, 


— 


A contravention of section 285 of ‘the Code of Civil Procedure of 188: 
does not invalidate the salo, if any, held by the Court of lower grade: Byhant 
v. Rajendro (1) and other cases. If such a salo by the Court of lower grade is 
confirmed, the title vests In the auction-purchaser and nothing is left in the 
judgment-debtor which could pass title to the purchaser atthe subsequent sale 
held by the Court of the higher grade. 


Appeal by the Defendants. 

Suit for apportionment of rent and for recovery of arrears. 

The material facts appear from the judgment. 

Babus Dwarka Nath Chuckerbutty, Brojo Lal Chakraðarti, 
Pramatha Nath Banerjee and Rama Prosad Mookerjee for the 
Appellants. 

Babus Mahendra Nath Ray and | Amarendrs Nath Bose for the 
Respondents. 

- `. The judgment of the Court was delivered by : 

Mookerjee J: This is an appeal by the defendants in a suit 
which was commenced by the plaintiffs respondents so far back as 
the 14th April, 1909 for apportionment of a ‘and for ey of 
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arrears. The litigation has had a chequered career during the 


last thirteen years. The trial Court dismissed the suit on the ryth.. 


January, 1910, The District Judge affirmed this decision on the: 
gist November, rgr0. On second appeal to this Court, the mit. 
was remanded for reconsideration on the 14th March, 1913, by__- 
Jenkins C. J. and Mullick, J. On the oth January, 1914 the Dis- _ 
trict Judge remitted the case to the Court of first instance for retrial. .- 
On the 11th May, rors, the trial Court decreed the claim in part. ii 
On the 23rd August, r916, the Subordinate Judge on appeal revers:".- 
ed this decision and dismissed the suit. On second appeal to this. 
Court. N. R. Chatterjea and Newbould, JJ. set aside the decision ` 
of the Subordinate Judge on the 22nd March, r940, and remanded 

the case for reconsideration. On the 4th February, 1921, thé=: 
Subordinate Judge decreed the suit. The primary Court has thüs < 
decided on one occasion in favour of and on another occasion- : 
against the plaintiffs, while the lower appellate Court has decided -- 
on one occasion in favour of and on two occasions against the 


plaintiffs.. The last decision of the Subordinate Judge, which-is -° 


in favour of the plaintiffs, has been assailed before us as vitiated-"> 
by an error upon the question of adverse possession. . Sad 
The facts material for the determination of the one point now’ ~ 
in controversy lie in a narrow compass and may be shortly narrat- —' 
ed. One Sibasundari Debi was the proprietor of a 3 annas share. 
of a tract of mal and lakhraj lands, measuring 1827 bighas ri z 
cottahs in 761 plots. On the 8th July, 1884 the first two defen-.".. 
dants took a lease of this 3 annas share, which would comprise’ - 
342 bighas ro cottahs ; the annual rent: was fixed at Rs. 793. The | 
interest of Sibasundari Debi as landlord devolved on her death ©: 
upon one Nilmadhab Chatterjee. On the 13th September, 1892, .- 
the right, title aud interest of Nilmadhab Chatterjee in 123 plots, ` 
which included an area of 248 bighas, was sold in execution, and was__: 


' purchased by the plaintiffs. The’ sale was confirmed on the 24th=..” 


November, 1892, and symbolical possession was delivered to. the:-5 
purchasers on the 6th June, 1895. On the roth January, 1893, the: < 
right, title and interest of Nilmadhab Chatterjee in the entire tract 
of 1827 bighas rr cottahs was sold, in another execution, ina |; 
different Court of higher grade, when one Radhanath Sarkar became. ae 
the purchaser, This sale was confirmed on the roth April, 1893,.52 
and symbolical possession was delivered to the purchaser on the ên 
gist January, 1896. The defendants took a conveyance, on the rif 
4th February, 1896, from Radhanath Sarkar, of the title acquired . 

by him at the second execution sale. On the r4th April, r909, the | 


> 
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plaintiffs commenced the present action against’:the defendants for 
apportionment ‘of rent and recovery of arrears in respect‘of the 3 
annas share of 248 bighas purchased by them at the execution sale 


held on the 15th September, 1892, The plaintiffs assigned to the 


defendants the-position of tenants under the lease of the 8th July, 
1884, The only defence,: which is material at this stage and 
requires consideration, is, that at the date of the suit, the plaintifis 
had no subsisting title, as the defendants had acquired a good 
title -by: adverse possession since the 4th February, 1896, when 
they took the conveyance from the purchaser at the second execu- 
tion-sale.: ° <a ' i 

_Itis incontrovertible that Radhanath Sarkar, the purchaser at 


' . the-éxecution sale held on the roth January, 1893, did not acquire 


a title which could prevail against the plaintiffs. No doubt, his 
purchase was at a sale held by a Court of a grade higher than that 
ofthe Court which held. the sale of the‘15th September, 1892, 


, when the plaintiffs became the purchaser. It may further be conce- 
. ded that the : sale was held in contravention of the provisions of 


section 285 of the Civil Procedure Code of 1882, which prescribed 
that when a property ‘was under attachment by two Courts of differ- 
ent grades; the sale should be held by the Court of higher grade. 
It is-well-settled, however, that a contravention of this provision did 
not invalidate the sale, if any, held by the, Court of lower grade: 
Bykant v. Rafendro (1); Ram Narain v. Mina (2); Gopi Chand y. 
Kasimunnessa (3). This view, it may be noted, has received legis- 
lative:approval in section 63 of the Code of 31908. ` Consequently, 
when the sale in favour of the plaintiffs was confirmed on the 24th 
November, ‘1892, the title vested in them as auction-purchasers, 
and nothing was left in the judgment-debtor Nilmadhab Chatterjee 
which ‘could pass to ‘the purchaser at the subsequent sale. There is 
thus no escape’ from the position that the purchaser at the second 
sale could not convey a valid title in the superior interest to the 
defendants by his conveyance of the 4th February, 1896. The only 
result of the conyéyance was that the defendants, who were lesseés 
under.the grant of the 8th July, 1884, were placed in a position to 
set up an unfounded title to the superior interest. The plaintiffs, as 
already stated, did not, however, institute the present action till the 
14th April, 1909, in other words, after the lapse of more than r2 
years from the 4th February, 1896, when the detendants claimed to 
have acquired the superior interest in derogation of the purchase of 


Ai) (1885) i, L. R. 12 Cale. 333. o (a) (1897) I. L. R. 9g Gale. 46, 
(3) (1907) I. L. R. 34 Cale. 836 5 6 C. L. J. 130. 
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‘that very interest by the plaintiffs on the rsth September 1692. 
The:question thus arises, whether the title ofthe plaintiffs has been 


-extinguished-by the hostile -possession on behalf ot the defendants» 


for the statutory period. T 
. It has been found by the Subordinate fadis: that neither the 
pores after their purchase on: the. r sth September, 1892, nor 
Radhanath Sarkar ‘after his purchase on the roth January, 1893, 
lever realised rent from the defendants ;' in other words, the defend- 
rants have occupied. the lands. without : payment of rent either, to the 
-rightful proprietors or to the rival claimant. This, however, is £ 
clearly insufficient.to constitute adverse possession, because, as ruled 
in-Prasanna Kumar-Mookerjee v. Srikantha Rout (2) which - was 
‘approved by the. Judicial ‘Committee. in Jagdeo Narayan . v. 
Baldeo Singh (2), ‘mere non-payment 'of-rent ot discontinuance of 
:payment of rent does-not by itself- create adverse possession. We 
shave, consequently, -to consider. the principles applicable ito. ques- 
-tions of adverse possession between.landlord and tenant... _.. 
<> “As a general rule, the -possession ‘of a tenant is that.of' his jang 
‘lord and will. be so déemed until the contrary: appears. This funda- 
mental rule affects‘all who ‘may succeed to the possession, imme- 
diately or remotely, through or. under the tenant. From this point 
‘of view, it is clear that so long as the relationship of landlord and 
‘tenant exists, the tenant cannot, subject to the qualification present: 
ly.to be stated, acquire an adverse -title as against his landlord. 
‘This is merely one application’ of the rule that the tenant cannot 
deny his landlord’s title ; see the decisions in Bhaiganta v, Himmat 
(3) and Reajudd: y..Chand Baksha (4). It is equally well settled, 
however, that one :who enters as ‘tenant is not, merely because of 
.that fact, precluded from subsequently holding adversely to his. land- 
Jord, But to enable him to-do so, itis necessary for him.to re- 
nounce_ the idea of holding as -tenant.and to.set up and assert an 
exclusive right-in himself. It is further essential- ‘that the landlord 
should have actual notice‘of the tenant’s.claim, or that the tenant’s 
acts of ownership should be of-such an open notorious and hostile 
character that.the landlord must: haye known of it. Such conduct 
on the part of the tenant necessarily furnishes. the landlord- with the 
legal right to enter and, Tepossess - -himself of the premises. :Hence 
“an adverse possession by: the. tenant cannot be predicated -from’the 
. (1) (agig) 1. L. R. 40 Calc. 173 (180) 5-16 C. L.J. 202. , Ps ah ae. Be 
o (2) (1922) L. Ri 49 I. A, 3993:36 CL. J 499.5 3 Pat. Li Tic6ogi. ~- 
(3) (1916) 24C. L, Ñ 1033 20 C, W. N: 1333 e+ 5%: l a 
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mere fact of non-payment of rent or discontinuance of payment of 


_ rent, unless-in connection therewith the landlord-has been apprised 


that the tenant claims title in himself. When the tenant thus dis- 
claims the title of the landlord, claims title in himself, and the land- 
lord has notice of that fact, it has the effect ofan ouster and dis- 
seisin, even though this has happened during, the continuasce of the 
term. ‘The theory on which adverse possession becomes a perfect 
title is that the true owner has, by his own- fault, failed to assert 
his right against the hostile holder. Consequently, where pos- 


session is originally taken and held under the true owner, a ` 


clear, positive, and continued disclaimer and disavowal of title, and 
an assertion of an adverse right brought home. to the true owner, 


“are indispensable before any foundation can be laid for the operation 


of the statute of limitations. Without this, tbe length of the occupa- 
tion is immaterial and does not affect the title ; possession for the 
full period of limitation must have elapsed after repudiation before 
title based thereon can be acquired. If the rule were otherwise, the 
greatest injustice might be done; without such knowledge of ‘the 
“repudiation, the landlord has the right to rely upon the fiduciary 
relation.undér which the possession was originally taken. -As has 
been well said, a possession commencing under the authority of or 
in subordination to the true title does not become transformed into 
a hostile one, by a mere change in mental attitude. It must be 


‘shown that the true owner had knowledge of the adverse holding, 
‘or it must be so open ane hotorious as to raise a presumption of, 


notice to him, 


a -- The case before us has not been considered from this point of 
‘view, and such facts as are found in the judgment of the Subordinate 


Judge are not sufficient to enable usto decide the question. The 
plaint in a previous rent suit filed by the plaintiffs on the rgth March, 


‘1895, shows that they were then aware of the purchase made by 
' Radhanath Sarkar at the execution sale held on the roth January, 
-1893. ° The plaint filed by the plaintiffs in the title suit on the 3rd 
“Noyembef, 1902, shows that they were at that date aware of the 


purchase made by the defendants from Radhanath Sarkar, But we 
are unable to'determine, when the plaintiffs: were first apprised of 


‘the convéyance. If the plaintiffs became aware of thé conveyance 
“more than 1a years before the institution of the present suit, that is, 


between the 4th. February, 1896 and 13th April, 1897, they had 
knowledge of the adverse claim for longer than the statutory period, 


. This question must be investigated before a decree is made in 
favour of the plaintifs, We regret that another remand is necessary, - 
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Crvite but- we cannot overlook that the~plaintiffs are in a large measure Tes- 
R | ponsible for-their difficulties. They have created a cobweb of ficti-- 
wae tious titles which has effectively obscured the real question at issue. 
s. - The result.is that this appeal is allowed, the decision of the 
oo Subordinate Judge set aside and the case remanded to him for re: 
Mookerjee,-F. consideration of thie following question only : E ee 


“ Did the plaintiffs become first aware of the conveyance exéciit- 
ed by Radhanath Sarkar’on the 4th February, 1896 in favour of the 
defendants, more than 12 years before the ryth April, 1909 when the 

“ present litigation was commenced.” l aa 

If the question is answered in the affirmative, the suit will stand 


dismissed. If the question is answered in the negative, the suit will 
stand decreed. 


The Subordinate Judge will take such additional evidence on this 


point as may be adduced by the parties. Costs will abide the 
‘result. ~ es 


CAT M, ; - l Case remanded, 


- ay 


we 
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Decree on compromise—Civil Frocedure Code (Act F of 1908), 0.'29 Ri 3.— 
_ ‘Lawful—Enferceatle in law—Competency of parties—Mort gage suit— Prier 
‘, mortgages suing morigigor and puisne mortgages—Compromise “between 
prior mortgagee and mortgagor, if er a Farian akik; a 
of redemption. 


f 


an 


, Itig incumbent ona Court under rile 43; order 23 of the Code of Ci rl Prbce- 
_ dure, to pass a decree in accordance with the agreement or compromise, only if 
‘the agrement or compromise is lawful, that is, if it Is enforceable in law One 
test may be applied to detérmine whether the agreement or compromise is- -‘layfal : 
Were’ the parties competent to enter into the Serege or Gioia ‘in ofder 
b f to achieve the purpose ‘they had in view? =” apes our at 
we ` a BN 
pS oe ‘SAppen! from Original Decree No. 211 of 1931, ° against thie’ deiis of Babu 
-  Rabini-Kanta Mitra, Subordinate Judge of Rajshahi, dated the gist May 1941. 
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“A tonsent decree cannot operate to -a larger extent than the contract itself ; Civin, 
Wentwortk v. Bullen (1). i he 1925. 
The equity of redemption vested in the mortgagor and pulsne mortgagee can Malchand 
be affected sither by an adjudication .of the Court or by an agreement of all the v. 
parties interested. 7 Osman Ali. 


A suit was brought by the first mortgagee to enforce a mortgage security, in 
which the mortgagors and second mortgagees were parties Tho claim was de- 
creed in part by the primary Court. During the pendency of appeal, a petition of 
compromise was filed which purported to settle the differences between tte plaintiffs 
and the mortgagors, The second mortgagees wore not parties to this settlement. 


The effect of the compromise was to increase the amount payable under the decree 
46 the plaintiffs : : 


tT Held, that a decree could not be passed in sr cd with the compromise. 
Appeal by the Plaintiffs. 
; Suit on a mortgage bond. - 
"The material facts appear from the judgment. 


-- Babus Manmatha Nath Mukherjee, Amarendra Nath Bose and 
Panka Lal Chatterjee for the Appellants, l 


~ Babus Mahendra Nath Ray, Sarat Chunder Khan and Bireswar 
Bagchi for the Second Mortgagees Respondents. 


The judgment of the Court was delivered by 


Mookerjee J:—This is an appeal by the plaintiffs in a suit to 
enforce 2.mortgage-security executed in their favour by the M andal 
defendants on the 2oth June, 1914. The Saha defendants have 
been brought before the Court, as a second mortgage was executed 
in their favour by the mortgagors on the ryth September, 1014. 
The claim was decreed in part by the Subordinate Judge. The 
plaintiffs, the first mortgagees, thereupon preferred this appeal, and 
the puisne mortgagees, when they’ entered appearance, filed -a 
memorandum of cross-objection. 
wax During the pendency of this appeal, on -the 25th July, 1922, a 
“petition of compromise was filed which purported to settle the differ- 
‘ences between the appellants (the first mortgagees) and the res- © 

__pondents (the mortgagors). The second ‘mortgagees respondents — 

* were not parties, to this settlement. The effect of the compromise 
j is to increase the amount payable under the decree to the first mort- 
| sp Bagees. _ The compromise is ‘thus detrimental to the interest of the 
w=second. mortgages, and the question consequently arises, whether a 

decree should be passed in accordance.. with: the compromise, not- 

eq Mithatanding > the opposition ‘of the second Gortga ees: The answer 
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depends upon the true construction of rule 3 of onder 23 of the 
Code of 1908, which provides as follows : 
“Where it is.proved to.the satisfaction of the. Court that a ‘suit 


has been adjusted -wholly or in part by any lawful agreement or com. 
promise, the Court shall order such agreement or compromise to be- 
recorded,and shall pass a.decree in accordance ‘therewith so far as 


it relates.to the-suit.” l - - 


It.ig: incumbent on the Court to pass a.decree in accordance 


with. the agreement or compromise, only if the agreement or com- 


promise is lawful, in other words, if it’is enforceable i in law. One test 


may be applied to determine whether the agreement or compromise 
is lawful; were the parties competent to enter into the. agreement or 
compromise in order to achieve the purpose they had in view? The 
decree of the Subordinate Judge directs the sale of the properties 
comprised in the first mortgage. As the second mortgagees are 


parties to the suit, “the effect of such a sale would beto vest ` 


the properties in the purchaser, free of the. interests of both 


the mortgagees. The sale proceeds would then ~have- to be - 


applied in satisfaction, first, of the dues of the first mortgagees, 
next, ofthe dues of the second mortgagees. ‘Consequently, if the 
amount recoverable by the first mortgagees is increased, the balance 
available for the satisfaction: of the-dues of the second miortgagees 
would be diminished. The effect of the compromise is to alter the 
decree—a decree wherein the mortgagors as well as the first and 


second mortgagees are interested- Such a decree plainly cannot be 


varied by consent of two out of the three persons interésted. It is 
an elementary principle that a- consent decree cannot operate toa 
larger extent than the contract itself: As was observed by Parke J. 
in Wentworth v. Bullen (1), the contract of the parties is not the 
less a contract and subject to the incidents of a contract, because 
there is superadded the command of the Judge. The agreement be 


tween the first mortgagees and the mortgagors that the decree should ; 


be varied doesnot bind the second mortgagees and, a decree based 
thereon, cannot operate against them. If we accept the contention 
of the appellants, there will thug be two distinct and possibly. conta- 
dictory decrees in the suit, for sale of the. mortgaged properties and 


distribution of the sale proceeds, one, by consent, between the morte — 


gagors and the first morlgagees, another, on contest, between-the 
mortgagors. and the. second mortgagees. a 
We have “been pressed. to hold, however, : ‘that it is no: concern 


„of the second mortgagees how the matters in- ‘difference between the 
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mortgagors and the first mortgsgees are made up. This argument 
is manifestly fallacious. The’ first mortgagees seek to cut off the 
equity of redemption of their own mortgage. That equity of redemp- 
tion is now vested not merely in the mortgagor but also in the se- 
cond mortgagees, and can be affected, either by an adjudication of 
the Court or by an agreement of all the parties interested. A use- 
ful analogy is furnished by the decisions in Nityamoni v. Gokul (1); 
Gobind: v. Bhagbat (2), and Taraprasanna v. Kalikamohan (3), 
where a similar question arose in respect of the subject matter ofa 
.partiton suit. We hold accordingly that the compromise is not a 
lawful agreement or compromise within the meaning of rule 3 of 
order- 23 of the Code and we must decline to make a decree in 
accordance with it.* ; 


A. T. M, : Compromise petition rejected. 


(1) (1910) 13 C. Le J. 16. 
(3) (1923) 38 C. L. J. III. 


© Note—A compromise petition, agreed to by all the parties, was subsequently 
filed and a decree was made thereon on the 17th August 1923—Rep. 
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SMALL CAUSE COURT.REFERENCE. 


l Before Sir Asutosh Mookerjee, Knight, Judgs, and Mr. Justice 
Rankin. ; o 


M. L. CHAKRABARTY - 
‘ z 9, + i 
- OLOF BORIN.* 


‘Reference—Presidency Small Cause Curtis Act (XV of 1882), Secs. 38; 69-—Ap- 
plication—' ‘Suit?’—Satement of facts. . 


The Calcutta Small Cause Court is competent to make a reference under sec- 


tion 69 on an application under section 38 of the Presidency Small Cause Courts 
Act. ` 


` @Small Cause Court Reference No. t of 1923 in Suit No. 14995 ‘of ‘1922 
heard by K.N, Banerjee Esq, Sixth Judge of. Calcutta Small ‘Cause -Court.‘on 
the 18th, August, 1922 and New Trial Application heard by F. K Dobbin Esq, 
Officiating Chief Judge and K. N. Banerjee Bsq , Sixth Judge on the 8th March, 
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Although section 38 of the Presidency Small Cause Courts Act pr6vides for 5 
more extended jurisdiction than what would be technically! called a new trial; ` 


a jurisdiction analogous to an appeal, yet there is no appeal on facts. - But 
though the power of interference is thus restricted, the application under section 
38 is nevertheless an application in the-suit and attracts the operation of sec- 


tion 69. case ae 
Section 69 of-the Presidency Small Cause Courts Act contemplates a states 


ment of the facts of the case drawn up by the Court, that i is, by the two or more 
Judges where the case is heard by more than one Judge. ve ; 


The first step, when a AN is to be made under section 69 isto draw, 


up a statement of the facts of the case, to be signed by the Judges. They dunk 


then formulate the point on which there Isa difference of opinion. This state- 


ment of facts and of the point on which’ there is a difference’ of opinion is tobe- 


accompanied by statements of the reasons assigned by each Judge in support- of 


his view. eS : : f 
Suit for damages for breach of an indent contract. 
Messrs. B. È. Ghosh and D. N. Mitter for the nae 


Mr, Surita for the Defendant. 


t è = 
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The judgment of the Couey was delivered by 


Mookerjee, J :—This is a Reference under section 69 of the 
Presidency Small Cause Courts Act, 1882. The suit, which was 


brought by the buyer against the seller for damages for breach of- 


an indent contract, was instituted on the 18th July, 1922. The 


trial took place before the sixth Judge who dismissed the suit on, 
the 18th August, 1922, On the 7th September, 1923, the plaintif- 


made an application under section 38 before the Chief Judge and 
the sixth Judge who directed notice to issue. The matter was 


adjourned from time to time till the 16th February, 1923, when the 


application was heard in the presence of both sides. There was 
a further hearing on the 22nd February, 1923, when the Court, 
reserved judgment. On the 8th March, 1923, two separate judg- 


ments were delivered one by the Chief Judge, the other by the. 
sixth Judge. They disagreed in their conclusions. The judgment - 
of the Chief Judge narrates the history of the case, contains an’ 
exposition of his view of the law, concludes with the expression of , 
opinion that the suit should have been decreed and formulates two- 
questions which are referred to this Court. The judgment of the i 
sixth Judge similarly contains a statement of facts, an exposition of- 


the law, and an expression of opinion that the suit had been 
tightly dismissed by him. We have to consider whether the Refer- 
ence thus made is in conformity with section 69 of the Presidency 
Small Cause Courts Act, 1882, and in this connection two points 


AN 


— 
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require examination, namely; first whether a Reference under 
section 69 is permissible on ‘an application under section 38, and 


sécondly, whether the Court has in ‘this case drawn upa" ' state- 


ment of the facts”, within the meaning of section 69. : 

 As-regards the first point, we are of opinion that’ the Small 
Cause Court is competent to make a Reference under section 69 
on‘an application under section 38. Section 38 is in these terms. . 

“ “Where a suit has been contested,. the Small Cause Court may, 

on the application of either party, made within eight days from the 
date of the decree or-order in the suit (not being a. decree passed 
under section 522 ofithe Code of Civil Procedure), order a. new 
trial to be held, or alter, set aside or reverse: the decree or order, 
upon such:terms as it thinks reasonable, and may, in the mean- 
time, stay the proceedings.” 

Section 69.19:in these terms: > | 

“ If two or more Judges of the Small Cause Court sit gha 
in any suit, or in any proceeding under Chapter VII of this Act, 
and differin their opinion as to any question of: law or usage 
having the force of law, or the construction.of a document, which 
construction may affect the merits, or-ifin any suit or any such 
proceeding, in which the amount or value of the subject-matter 
exceeds five hundred rupees, any such question arises, and either 
party so requires, the Small Cause Court shall draw up a statement 
of the facts of the case, and refer such statement, under section 
617 of the Code of Civil Procedure, for. the opinion of the High 
Court, and shall either reserve judgment or give judgment contin- 
gent upon such opinion,” 

- “The decision of Garth, C.J. and Wilson J in Wusserwanjes Vi 
Pursutum (1) is an authority for the proposition that an ‘order 
réjecting an application fora new trial subject to the decision of 
the- High Court on certain point or points referred, is not a’ cone 
tingent judgment within the meaning of section 69, and points of 
difference between the Judges at that stage cannot form matters 
for Reference. In support of this view reference was made to the 
decision of Couch, C. J. and Pontifex, J. in Hall v. Joakim (a). 


“ On the other hand, the decision of Peacock. C. J. and Mitter J. in 
san Chandra v. Haran Sirdar (3), points to the opposite conclu- 


sion, The Madras High Court in Oakshott'v. B. I. S. N, Co. (4), 
followed the decision ja Nusserwanjee ve" Pursutum (x). The 
t) (1885) I. L. R. 1r Calc. 298. ” (2) (1873) 13 Be L. R. 34. 


* (3) (1869) 9 B. L. R. 1353 11 W. R. 535. 
- (4) (1891) |, L. R. 15 Mad. 179. e e. , 5 
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later decisions in’? Madras, . however, have „uniformly adopted the”, 
contrary view; Seshammal v:, Munusami (x); Rangiak vy. Runs, 
Siah (a); -Lodd, v. Rukmani | (3) and: Ramasamy. v. Madras. | 
Times’(4). In this, conflict of judicial opinion, we-must turn, to'the:. 
language of the statute and ascertain its plain meaning. - Pera 


| ‘Section 69 authorises a Reference when two or more Judges of ti8- 
Small Cause’ Court sit together in‘ any suit and differ in their opi- 
nion as to.any question of law. ‘or usage having the force of law or 
the construction ofa document, which. construction may affect : the’, 
merits, The. term “suit” is not defined either in the Presidency: 
Small Cause Courts Act or-in the Code’ of Civil Procedure, and its" 
meaning cannot be determined apart from the context. The. deci- 
sions in-Gagas Chand v: Casperss (5) and Batasw v. Jaiti (6) show’ 
that the term *' suit” sometimes includes the appellate stage, while: 
section 10 of the Civil Procedure Code 1908 speaks of an.appeal: 
before His Majesty’ in. Council 'as a suit. We .are not unmindful 

that, notwithstanding this, it has been held.that an application for; 
leave to.appéal to His Majesty in ‘Council is not a. suit within the. 
meaning of section 10: WVainappa v. Chidambaram (7). In Shyama. 

Charan Milise v. Debendra Nath (8), it was held that the. term 
suit includes even execution proceedings, though Venkaia v. Ven: 
katarama.(g) might be invoked to support the view that the term 
suit does not include an application under section 47 of the Civil 
Procedure Code. In Achha Mian v. Durga Churn (ro) it was ruled 
that an application to review an order.made in a sult is a proceeding 
in the suit itself. ` Again, in. Samed v. Naba- Nepal. (11), an applica: 

tion to rehear an appeal. was treated as an application in. the.suit 
and ‘not merely an extraneous proceedihg which if granted in. effect 
revives the appeal. We are not disposed to place a narrow and res- 
tricted interpretation upon the. term “ suit” in section 69 of the. 
Presidency Small Cause Courts Act and we cannot find any conclu- 
sive reason against the view that an application under section 38 is 
a stage in the suit which is not necessarily terminated by the decree. 
This, no doubt, seems to militate at first sight against the view pro- 
pounded i in Nusserwanjet v. AEU (xa). But Sir. Richard Garth, 


At) (18¢6) 1. L. R. 20 Mad. 358. (a). (1688) I. L. R R. 31 Mad. 495. ` 

(3) (1g13) I. L. R. 38 Mad. 438. (4) (1915) 30. M. L- BOT. E 
-51 (897) 4CG. WENG da o (6) (1859) 3 C. W.- 62 S. N. h 
(7) (1897) 1. L.,R. ax Mad, 18. : l 


(B) (t900) I. LR. .27 Cale. 4843 4 C. W. N. 369. aia 
(9) (1898) 1. L. R. 23 Mad. 256. a aes 
(10) (1897) 1. L. R. 25 Cale. 146 ; 2 C. W., Na i37. = ae aa Nang 
(10) (1914) 19 C. L. J. 310; 19 C. W. N. 359: -> P aE es 
(sa) (188s) J. L. R. 11 Cale. 298. ae ae Tg = 


a 


Wi 


Von xtc VI titan court. 


_GvJ. appears to have overlooked that-though section 69 of Act XV 
of 1882. was similar in its terms to section 7 of Act XXVI of 1864, | 


which was in force when Hali v. Joakim (1) was decided, section 38 


of Act XV of-1882 is materially different from section s3 of Act IX 


of 1850 which was moulded on section 89 of the County Court Act, 
1846. Section 53 of Act-IX.of 1850 was in these terms :, 


-u Every order and judgment of any Court holden under this Act 


. except as herein. provided, shall be final: and’ conclusive between 
ithe parties ; but the Judges shall have power to nonsuit the plain ' 


tif,. in every case in which satisfactory proof shall not be given-to 
them, entitling either the plaintiffor defendant to the judgment of 
the Court ; and shall also in every.case whatever, have the power, if 
they shall think fit to order a new trial to be had, upon such terms 


asithey shall think reasonable, and in the GADUNG to gh kab i 


epee 

-“ This, it will be observed, refers to new trial only. Section 38 ‘of 
ad XV of 1882, 'on the other hand, is far morè comprehensive, in 
scope and empowers the Court not only to order a new trial but also 
to-alter set aside or reverse the decree. The substance of the mat- 
ter is that, on an application under section'38, the Court may exer- 
cise what is essentially appellate jurisdiction, We need not how- 
ever’ lay stress’ on 'the change in the’ heading of Chapter VI from 
“New trials and Re- -hearing ” n fo “ New Trials and Appeal ” by sec- 
tiön 13 of Act I of 1895. Reference may be made to the decision 
of the Full Bench in Sai Sikandar v: Ghouse (a) which overriled 
the’ decision in Ramasamy v. Madras Times (3) and held that a Full 
Bench of the’ Presidency Small Cause Court sittitig under section 38 
has no jurigdiction to decide questions of fact, whether they are 
raised generally or in consequence of its finding on another question 
of-fact or law. This accords with the view taken in this Court in 
Sassoon v. Hurry Das (4), and Johan Smidt v. Ram Prasad (5). 
A simillar attempt was made unsuccessfully in Cousins v. Lombard 
Deposit ‘Bank (6), to maintain the view that section 6 of 38 and 
39 Vict. C.iso contemplated an éxtension of the right to appeal in 
suits arising within what used to be called the common law juris- 
diction of the County Court; it is now settled that there is no’ 
-appeal on questions of fact in that class of cases, though under 


(1) (1873) 12 B. L. R. 34.- (s) (1916) I. L. R.'40 Mad. 355, 
(3), (1915) 30 M. L. J. 207. n ; ; 
(4) (1896) 1. lin R. 24 Calo. 455 ; 1C. W. Ne ae: 
(5) (1911) 1. L. R. 38 Cale. 425. 46) (1876), 3 Ex. D, „404 
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section 14 of 13and r4 Vict, C. 61 not only might a’ new trial ba 
ordered ' but -judgment ‘entered foreither party: Muratagh =v. 


Barry (1) ; Robinson v Fawcett (2) 4 Clarke vi West Ham Corpora?” 
tion (3). Weare of opinion that although section 38 provides for” 


a more extended jurisdiction than what would be technically called ‘ 
a new trial, a jurisdiction analogous to an appeal, yet there is ‘no 
appeal on facts. But though the power of interference is thus res- 
tricted, the application under section 38 is nevertheless an appli- 
cation in the suit and ‘attracts the operation of section 69. The 


conclusion follows that in this case it was competent to the two ` 
Judges to ‘make a- Reference under section 69 in conformity with - 
the requirements thereof. We may add that this view accords”. 


with what has been the'recognised practice in recent years, notwith- 

standing the decision in Musserwanjes v. Pursutum (4); and Okhoy 

Coomar v. Koylaskh Chunder (5) and Rajendra Mullick v. Nanda | 
Lal (6) may be mentioned as instances where References under 

section 69 made on applications under section 38 were heard- by 

this Court without objection. l 


. As regards the second point, we are of opinion that the Refers- 


ence is not in proper form. Section 69 contemplates a statement 
of the facts of the case drawn up by the Court; that is, by the two 
or more , Judges where the case is heard by more than one Judge. 
This cannot create any difficulty, because when an application’ 
under section 38 is heard, the Judges cannot disagree on the facts. 
There is.no appeal on the facts as we have already explained and: 
the facts as found by the trial. Judge must be ‘accepted. Conse- 
quently, the first step, when a Reference is to be made under sec- 
tion 69 is to draw up a statement of the facts of the case, to be sign- 
ed by the Judges. They must then formulate the point on which’ 
there is a difference of opinion. This statement of facts and of the 
point on which there isa difference of opinion is to be accompanied 
by statements of the reasons assigned by each Judge in support of 
his view. This was emphasised by the Madras High Courtin 
Ramaswami v.. Madras Times (7); see also Jardine Skinner & Co. 
v, Money (8); Benode Lall v. River Steam Navigation Cot (9). 
Useful examples of a case stated will be found ‘in £. v. Dudley 9) 


and R.v. Commissioners af Sewers for Essex (11). ate ees 
(1) (1890)-24 Q: B. D. 632, (2) (1901) a K. B. 335s, shar 
(3) (1914) 2 K. B. 448. (4) (1885) 1. L. Rear Cale. 298. 
(5) (1890) I: L. R. 17 Cale. 387. (6) (1904) I. L. R. 31 Cale. 1001:- 
(7) (1915) Mad. W. N. 785. (8) (1870) 14 W. R. 312. ; 


(o) (1897) 1 C. W. N. 143. (ro) (1884) 14 Q. B. D. 373. 


(11) (1885) 14 Q. B. D. sot. , 


£ 
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i t 


The result is that the Reference must be discharged and the re- 


cords returned to the Small Cause Court so that- such steps as may 


be considered necessary may be taken in-accordance with law. Each 
party will pay his own costs in this Court.- 
A T. M, 


~ 


“Reference iiie 


CRIMINAL REFERENCE. 


Before Mr. Justice Cuming and Mr. Justice B. B. ‘Ghosh. 
HARO NATH MALO 
ALA BUX AND OTHERS," 


Brregulariiy—Criminal Procedure Code (Act V of 1898), Sses. 342, 360, non- ~- 


compliance with the provisions of. 


The omission to comply with the provisions of sections 342 and 360 of the 
Code of Crimina! Procedure, is an irregularity which is not eae by the provi- 
sions of section 537. 


ce 


-. Ala Bux and 2 others were convicted under section 147 of the 
Indian Penal Code and sentenced each of them to pay a fine of 
Rs, 25 or in default, to suffer rigorous imprisonment for 3 months 
each. . 


' The material facts appear eeu the ome order of 


Reference. 


“On the th February 1921 the complainant Haro Nath Malo 
went to fish in Sonakani Fishery. . At that time the accused and 
some ofher people of Gouripur and Bhatipara assembled near the 
‘fishery and forbade him to fish. As the complainant did not listen, 
the accused broke down his houses with the help of an elephant and 
on his opposition assaulted him and looted his property. The case 
was reported by the Police as one of mistake of law. It ultimately 
came to the trial Court and the 3 petitioners were summoned - under 
section 147, Indian Penal Code and they have been convicted and 


-sentenced to a fine of Rs. 25 each or in default rigorous imprison- 
ment for 3 months each. 


* Criminal Reference No. 160 of 1922, made by Pares Nah Roy Chowdhuri, 
Esq., Addition al Sessions Judge of Sylhet, dated the 21st November, 1922, recom- 
mending that the order of Babu Sures Chunder Das, Sub-vivi “siga al Magistrate 
of Sunamgunj, dated the 8th August, 1922, be act aside. 
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aaa. Chandra “Das, ‘Sub-Divisional Officer, Sunamgunj,” Magistrate,” “tat 
Sa NG S Class, dated'the 8th August 1922 ‘convicting the petitioners under 
i os section 147 Indian Penal Code and sentencing them to a fine-of 

a Dur, 


Rs. a5 each or in-default rigorous wupu amen for 3 on each - 


ar 


Caru NAH. l Order recommended for’ revision. ' The order’ of “Babu sited 7 


Z.. dated the 8th August, rgaz. Toe ag 
p In what particular portion of that order the Court making the re- 
: Jerence considers an error on a point of law to exist. The whole of it. 
The ground upon which in the opinion of such Court the order 
should be reversed. The conviction and sentence of the trial Court. 
_ has become vitiated and liable to be set aside inasmuch as require: - 
ments of section 342 Criminal Procedure Code and of section 360 
Criminal Procedure Code have not’been compliéd : with. The- ‘trial 
= Court after recording the examination-in-chief of the prosecution 
ome: t witnesses on 28th April roae framed charge and on the same’ date 
no recorded the statements of the accused persons. These witnesses 
a - _ have been cross-examined on ‘goth May 1922 but since then “no 
= . further statement.of theaccused persons have been recorded,” It. 
has been-repeatedly ruled by the Hon’ble High Courts that this 
omission is not an irregularity which can be cured by section §37° of’ 
the Code. It-is contrary to: the: provisions of section 342° Criminal: 
Procedure Code and according to recent ruling of the Calcutta High” 
Court in revision case No. 569 of 1922 (Sylhet) it has been:.clearly- 
laid down by Hon’ble Mr. Justice Walmsley and Mr. Justice Ghosh 
on 31st August last that all the proceedings after the statement.of -> 
the accused has been recorded were vitiated in law and the -case 
came on remand to be taken up after the examination-in-chief of 
these witnesses has been over. [The cases Mitarjit Singh v.Em- 
feror (1) and Tilak Gope v. Bhaya Ram (2) are also to the point]. 
. _ The trial in the lower Court also seems to have been vitiated 
inasmuch as requirements of section-360_ Criminal Procedure Code 
have not ‘been complied with “with respect to any of the witnesses. . 
In ‘the explanation submitted by the Magistrate marked B the 7 
Magistrate ‘seems to'say that provisions of section 342 Criminal Pro- 
cedure ‘Code: Have “not been” complied with. But then what has 
Been’ done in this ‘case has been sufficient compliance with section 360 
Criminal ‘Procedure Code: -Ìt seems from a slip marked C that the ” 
trial Court referred thé matter for information to his peshkar' ‘and the 
peshkar made a report to-the following effect that “it is not in prac- 
tice to read out the depositions in all cases except sessions triable 
cases,” and after some correspondence the trial Court admitted that | 


~ (2) tga) 63.1. C. 835) : (a) (1921) 62 1. C.870. 


Vou XXXVII) © HIGH COURT. . 


peshkar’s report was correct. In-fact there is no certificate appended 
to the depositions of any witnesses showing that the requirements of 
section. 360 Criminal Procedure Code, have been complied with: 
This i is an error in law. which prejudiced the accused persons in the 
trial and I consider that.the provisions of both the sections 342 and 
360.Criminal Procedure Code are mandatory and no practice to the 
contrary can alter the plain words of the law t Jyotish v, Emperor(1), 
and Queen v. Issur Raut (2). 


- The trial-also seems to be badin law inasmuch as the occur- 
rence’ having taken place on 4th February 1921 the charge has been 
framed showing that the occurrence took place on 22nd February 
1921. | 
-I therefore consider that the conviction and sentence cannot 
stand for these defects and it should be set aside.” 


The following judgment was delivered ; 


_ We must acccept the Reference forthe reason given by the learn- 
ed Sessions Judge. The omission to .comply: with the provisions of 
section 342,and séction 360 Criminal Procedure Code is an illegality 
which is not- curable by the provisions of section 537. The finding 
and-sentence must therefore be set aside. In. the circumstance of 
. the.case we do not think any retrial is called for and the three 
accused.. -persons. Ala Bux, Sheik Balai and Sonal Miah Chaudhuri 
are-therefore acquitted. 


AIST M = ons 


- (1) (1909)'lk Le R, 36 Cale, oss. *- 4 
. (3) (1867) 8 W. R. Cr. 63 (64). 


Reference accepted, 
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SADAK. ALI SHEIK AND OTHERS, * Ee a ie as 


Fuvrisdiction— Apprehension of breach of peace—Criminal Procedure Code cda 

V of 1898), See. 145 Ch. (5). i 

The apprehension of a breach of the peace is the first condition necessary to 
give the Magistrate jurisdiction under section 145 of the Code of Criminal Proce» 
dure and if it is found there’ is no longer any guch apprehension, the Magistrate's 
jurisdiction ceases. The Magistrate is then bound to cancel the initial order and 
stay all further proceedings under clause g of the said section. 

Application for Revision under section 435 of the Codeof Crimi- 

nal.Procedure by the First Party. 


Proceeding under section 145 of the Code of Criminal Procedure. 


- Proceedings were drawn up under section 145 of the Code of 
Criminal Procedure on the report of the Police. The material por- 
tion of the judgment of the lower Court was as follows: “From the 
settlement parcha ‘and map, it is quite clear that the whole of plot: 
No. 725 and 726 are in possession of the second party.since 
settlement.” (The dispute was as regards ro cotta of land of plot 
No. -725 and 726 of the District Settlement map)..........“I- have no, 
doubt at all that the whole of plot No. 725 and 726 are in possession 
of the second party. The witnesses do not prove any overt act which? 
might prove that actually there was apprehension of breach of the’ 
peace..........faking all the circumstances and evidence I declare 


the second party in possession of the disputed land and forbid the’ > 


first party to enter the land until the second party be evicted from 
it in due course of law.” Se 

Babus Satindia Nath Mukherjee and Kak Kinkar Chakravarty 
for the Petitioner. 


Babu Radha Benode Pal for the Opposite Party. au 


The judgment of the Court was as follows :- 
This Rule is directed against an order passed by the Deputy Magis- 


trate of Mymensingh under section 145 Criminal Procedure Code. 


Though it appears there was no absence of jurisdiction in ‘the ini- 


© Criminal Revision No. 1053 of 1932, against the order of Babu U., M. Bose, 


~ 


Deputy Magistrate of Mymensingh, dated the 3grd September,'1939, eee 


t- 
| 
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tiation. of’ those proceedings the ‘Magistrate when he found that there CRIMINAL, 

was actually no apprehension of the breach of the peace was bound seats 

to cancèl the initial order and stay all further proceedings under clause Maham d Khandu 
5 of section 145 Criminal Procedure Code. The apprehension of a oes are 
breach ef the peace is the first condition necessary to’ give the a 
Magistrate jurisdiction under this section, and if it is found there Ra 

is no longer any-such apprehension the Magistrate’s - jurisdiction 

ceases. We accordingly make this Rule absolute and set aside the 

order complained of under section ras Criminal Procedure Code. 


A. T, M, TT Rule-made absolute, 


Before Mr. Justice Buckland, and d meng ae, 


npr ma = 
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CRIMINAL. 


ar 3. 
gih $ y =a 
er 4 ” ` 1923. 


fue a EMPEROR* aig a 


Sêr iy for good behaviour—Criminal Frocedure Code (Aci V of 1898), Sec, 110 
SI Witnesses, examination of. z 
z “On the 15th November, 1922, warrants were issued against the absent 
witnesses for the defence. : On the 27th November, only one of these was present 
and he was examined. It was stated by the :Maglstrate “in his explanation that 
neither the accused nor his mukteer applied for further process against the -wit- 
nesses. On the mukteer refusing to argue the case, the Judgment was delivered : 


< “Held, that under the circumstances of the case, the accused should be given 
further opportunity of examining his witnesses. 

„- Application ` for Revision under section 435 of the Code of 
Criminal Procedure by the Accused. 


- The petitioner was directed under section 110 Criminal Proce- 
dure Code to execute a bond for Rs. roa with one surety to be of 
good behaviour for one year or in default to undergo one year’s 
rigorous imprisonment, 


Babu Panchanan Chowdhury for the Petitioner. 


sae os . 


“The judgment ‘of the Court was. as follows : 


Roe ha a 


“It appears from .the order-gheet i in this case that on the, Ari April, 20 


-4 Criminal Revision No. 267 -of -1923,, against the order of.the Sub-divisiona} 
Magistrate of Burdwan, dated the 4th January, 1923. = 
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November, 1922, warrants were issued against the absent witnesses 
for the defence. The number we are told-was. 11. But that is not, 
material. On the 27th November, 1922, only one. of these appears to. 
have been present. He was examined. On that day the ordershest: 
shows that the muktear refused to argue and subsequently nothing” 
was done except that the order complained of was made, From 
the order made on the 27th November, 1922, I cannot help thinking 


that the grounds upon which we are asked to interfere exist. It is. 


true that in .his explanation the Disirict Magistrate says that the. 
accused and his muktear did not apply for further processes against 
the witnesses ; that is consistent with the order-sheet and consis- 


tent with the production of the witnesses still being possible under - 
the existing processes. The reindinder of the explanation of the 


District Magistrate is in such guarded terms that I am not willing 
to pay much attention toit. In the circumstances the accused 
ought to have a further opportunity of examining his witnesses. 
The judgment-and order complained of will be set aside and the 
case is sent back to the trial. Magistrate so that he will resume the 
trial from the point reached on the 27th November, 1922, giving 
such opportunity as may be necessary and issuing whatever pro- 
cesses as may be required to enable the accused to produce and” 
examine his witnesses and the Magistrate will then dispose of the, 
case in due course. 
~The Rule is made absolute. 

The petitioner will be released on bail to the isao of the” 

District Magistrate. ° < 


AT MO ‘Rule man absolute: Case remitted. 





Before Mr Justice “Greaves, Mr. “Justice Newbould, and Mr Justice l 
Suhratardy. | 


NAGENDRA: NATH BOSE 
y. 
EIN G-EMPEROR. * 


Trial—Previous acquitial—Penal Code (Act XLV of 1860), Sect. sah po~ 
Criminal Procedure Cede (Act V of 1898), See, 922 (2). 


(Criminal: Revision No. 1098 of'19a2 to quash Criminal proceedings under- 
Sec. 408 I. P. C. pending against the petitioner in the Court of Mr K. B. Das 
Gupta, Third Presidency Magistrate of Calcutta. l 
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' The petitioner was charged under section gop’ of thé Indian ‘Penal Code with 
criminal breach of trust in respect of Rs. 18924-4 alleged'to have been mis- 
appropriated by him between the rst October 1921 and the rst March, 1922. The 
charge. was withdrawn with the leave of the Court. He was subsequently prose- 
cuted ona charge of having committed criminal breach of trust in respect of a 
sum ofRs, 100 on the goth November, 1921. The prosecution alleged that 
the defalcation of this item of Rs. 100 was not included in the sum of Rs. 189244 
and the facts relating thereto were not known to--him at the time of the 
previous’ charge : 

© Held, per Greaves and Newbould FF. (Suhrawardy F. contra)- that the pre- 
vious acquittal did pot operate as a bar to the subsequent trial of the accused. . 

<Por Greaves F (Suhrawardy F. Contra): Section s3232 (2) of the Criminal Pros 
codure Code dispenses with the particulars which otherwise would be required but 
that it does not say that the gross sum isto include every act of misappropriation 
committed within the dates specified in the charge. The essence of -the offence 
is the misappropriation and not the time within which it took place aad as the sum 
ot Rs. 100, the subject-of the subsequent charge was not included in the gross 
sum, the offence subsequently charged was not the same as-that jn respect of which 


‘the. petitioner was previously acquitted : Emperor v. Kashinath (1) followed. 


2 Per Aewbould 5: If it was impossible for the accused to have been tried at the 
previous trial, the acquittal was no bar under section 403 of the Criminal Proce- 
dure Code to his being subsequently tried. 


` Fer Suhrawardy F: The fact whether the item for the embezzlement of 


which the accused was subsequently charged was known or not known to the 
complainant or could or could not have been known to him did not affect the law 
on the point and was not relevant to the enquiry. The solution depénded upon 
the answer to the question whether the accused might have been charged in the 
preceding trial with the offence for which he was subsequently. put on his. trial. l 
- Application for Revision under section 435 of the Criminal Pro- 
cedure Code. 
Application praying that criminal proceedings under section 408 
of the Indian Penal Code, pending against the petitioner. in the 
Court of the Third Presidency Magistrate of Calcutta; may be quash: 
ed. The matter came before Newbould and Suhrawardy JJ. who 
differed and passed the following judgments. 


Newbould J. :—In my opinion this Rule should be discharged. 
The petitioner was tried and acquitted on a charge of having com- 
mitted criminal breach of trust in respect of Rs. 18924-4 as, during 
the period between rst October, rgzt and rst March, 1922. He is 
now being prosecuted ona charge of having committed criminal 
breach of trust in respect of a sum of roo Rupees on the 30th Nov- 
ember, 1921. It is contended on behalf of tbe petitioner that under 
section 403 of the Code of Criminal Procedure the accused having 
been tried on the charge of defalcation committed within the periods 

(3) (1910) 12 Bom. L. R. 236. | 
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CRIMINAL, stated he is not liable for prosecution for any further defalcation 
193% committed during that period. ‘There should be considerable force 
trt 


in this contention if it were šhown that the defalcation, which is the 
subject of the present charge, could or might have been included in| 
the former charge. But it is the case for the Crown and in the mate- 
Newbould, 7. rials before us I cannot say that that case will not be substan: 
= tiated at the trial, that the defalcation of this item charged, could. 
not have been in the knowledge of the prosecution at the time.of 
the previous trial. That being so, if it was- impossible for the ac- 
cused to have been tried at the previous trialI am unable to see 
how the acquittal can under the ‘provisions of section 403 Criminal - 
Procedure Code be a bar to his being now tried. I would therefore. 

discharge this Rule. 

Suhrawardy J :—I1 regret I am hii to agree with my - 
learned brother in the view of the: law which he has: taken in this 
case, In my opinion the second prosecution on the facts disclosed 
would not lie. The accused was charged-in the previous trial of 
“committing defalcation’ being a public servant within the period 
from rst October 1921 to rst March, 1923 in. respect of an amount 
which was alleged in the charge to be Rupees eighteen thousand - 
nine hundred and twenty-four and annas four only by dishonestly _ 
misappropriating of converting to his own use having been, 

- entrusted in such capacity with certain property or dominion over ` 
such property.” The present case is an attempt to prosecute. 
him for committing embezzlement in respect of the scu of Rupees 
one hundred received. by him on the 3oth November rgar, 
that is, on a date within the period in respect of which he 
was tried at the previous trial. Itis therefore contended that the 
acquittal in the previous trial following on the withdrawal of the 
charge by the Standing Counsel under section 494 of the Criminal 
Procedure Code operated as a bar to.the present prosecution. 

Section 222 (2) Criminal Procedure Code lays down that “ When 
an accused is charged with criminal breach of trust or dishonest 
misappropriation of money it shall be ‘sufficient to specify the gross 
sum in respect of which the offence is alleged to have been commit- 
ted and the dates between which the offence is alleged to have been 
committed without specifying particular items or exact dates and 
the charge so framed shall be deemed to be a charge of one offence.” 
It means that it is permissible to prosecute a person for defalcation 
within certain given dates irrespective of the number of items which 
he is said to have misappropriated. This clause to my mind modi- 
fies or affords an exception to the general rule enunciated in section 
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234 Criminal Procedure Code which says that a person cannot be 
tried. for more ‘than three offencés committed within the period of 
one year. It enables the prosecutor to charge the accused with 
misappropriation in respect of any number of items in spite of sec- 


tion 234 Criminal Procedure Code but does not entitle him to main- 


tain prosecution by instalments for misappropriation committed with- 
in the same period of items which may have formed the “subject 
of the previous charge. The main element of the offence tried 
under section 222 (2) is the period within which the accused is said 
to have committed the offence of criminal breach of trust and not 
so much the amount in respect of which he might have committed 


it.” For example, if the accused commits criminal breach of trust’ 


within certain dates in respect of twenty items it is open to the pro- 
secution to charge him with all the twenty or for any less number. 
The offence would be considered to be one committed during those 
dates. If any other interpretation were accepted, namely, that the 
prosecution is at liberty to leave out certain items for further pros- 
cution, the object of the law barring further prosecutions on the 
same facts would be defeated and would result in the splitting up of 
the ‘one offence’ as created by section 222 (2). I do not think that 
thé fact whether the item for the embezzlement of'which the ac- 


cused i is subsequently charged was known or not known to the com-' 


plainant or could or could not have been known to him affects the 
law on this point and is relevant to the present enquiry. The ques- 
tion that really matters is whether the accused might have been 
charged in the preceding trial with the ‘offence for which he is sub- 
sequently put on his trial, As.a matter of fact from the perusal of 
the record I find that Major T. N. Holt White was the complainant 
in the previous case and in the charge sheet it is stated that the ac- 
cused committed criminal breach of trust in respect of Rupees 
eighteen thousand and odd ‘within the rst October, 1921 and xst 
March 1922. In the detail of the items of the amount the fifth 
item is given as “ other items,” In the present case the’ same 
gentleman Major Holt White states in the charge sheet submitted 


by the police ‘that “.The accused committed criminal breach of” 
trust as cashier in the office of the Military Works Department in ' 
respect ‘of Rupees one hundred deposited as earnest ‘money in the’ 


said office. by one Ramdhari a contractor on a tender on goth 
November, 1921, and which money was entrusted to the accused by 
the'complainant through the ordinary course of business.” I do 
not’ see how reading ‘these two charges it can be said that Major 
Holt White did not know or could not know that he had made over 
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this money to the accused wher: he brought the first charge, Be, 
that as it may 1 am of opinion that on the general question of law 


that is raised the plea of autre fois acquit must prevail and this Rule, 


must be made absolute. 


Owing to this difference of opinion, the matter was placed , before 


Mr. Justice, Greaves 


Babus Dasarathi Sanyal, Tarakeswar Pal Chowdhury and 


Dhirendra Nath Mukherjee for the, Petitioner. 
Mr. S. K. Chakrabarty for the Crown. 
on | G A. Vs, 


Greaves, J :—This matter. comes before me by reason of'a 
difference of opinion between Mr. Justice Newbould and Mr. Jus- 
tice Suhrawardy. The facts are as follows :— 

The petitioner was charged at the Criminal Sessions held i in 
Calcutta in August 1922 under: section 409 of the Indian Penal 
Code with criminal breach. of trust in respect of a sum of 
Rs, 18924-4 alleged to have been misappropriated by him between 


the rst October r92¢ and the xst March 1922. The charge was - 


withdrawn with the leave of the Court on the 28th August 1922 as 
no evidence was offered. This in law amounts to an acquittal. . 

The petitioner is now being prosecuted at the instance of the 
complainant, who was also the complainant in the previous matter, 
for criminal breach of trust as a servant under section 408 of the 
Indian Penal ‘Code in respect of a sum of Rs. roo alleged to have 
been. misappropriated by the petitioner on the joth November 
r921, that is to say, within the period covered by the charge under 
section 409 in respect of the sum of Rs, 18924-4-0 

The prosecution alleged that the sum of Rs. roo was not included 
in the sum of Rs, 18924-4-o and that the facts relating thereto were 
not known tothem at the time ofthe previous charge and the 
matter has been argued on this basis. 

It is contended on behalf of the petitioner that he is now being 
charged with the same offence of which he was acquitted at the 
previous trial and that having regard to the provisions of section 
222 (2) of the Code of Criminal Procedure. he cannot. now be charg- 


ed with any misappropriation between the yst October 1921 and. 


the rst March 1922 as any misappropriation between that period 
whether included in the gross sum or not, is one offence, by reason 
of the provisions of the sub-section. This is the view taken Jnire 
Appadurai Ayyar (1). 
On behalf.of the Crown it is contended that section 922 2 (2) 
(1) (1915) 17 Cr; L. J. 30. s ; 
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only dispenses with the particulars which otherwise would be 
required but that it does not say that the gross‘ sum is to include 
every act of misappropriation committed within the dates specified 
inthe charge. It is urged that the” essence of the offence is the 
misappropriation and not the time ‘within which it took place 
and that as the (sum of? ) Rs. 100; ‘the subject of the present 


-charge, was not included in the gross sum the offence now charged 


is not the same as that in respect of which the petitioner was pre- 

viously acquitted. This is the view taken in Hmferor v. Kashi- 

nath Bagaji Sali (1). With this view and with the reasoning of 

paca J. in his judgment in that case I respectfully agree. 
: In the result, I agree with Mr. Justice Newbould that the Rule 

should be discharged. 

A. T. M, l l Rule discharged. 


4 


(1) (19:0) 12 Bom. L. R. 226. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. 
Justice Rankin. 


BHUPENDRA KUMAR CHAKRABUTTY 


\ 


V. 
SURJA KANTA RAI CHOWDHURY,* 


Lease— Possession of excess land— Previous litigation between, lessees in which 
lessor was.party— Previous decision, conclusive nature of—Inconsistent posi- 
` - Hom—Assessment of rent and premium—Arrears of rent, recovery of. 


The conclusive nature of a previous adjudication should be determined by refer- 
ence to the substance and not to the form of the proceedings : Surjomonee v. 
Suddanund (1) and other cases. 


' After the grant of a lease to the defendant on the 2and June, 1899, the plain- 
tiff granted a lease on the 12th August 1899 of adjoining lands to P, The present 
defendant instituted a sult against P for recovery of possession of a large tract of 
land on the allegation that it was compress within, his lease and not within the 


® Appeal from Original Decree No. 280 e 1920, against the dere of Babu 
Girija Bhushan Sen, Subordinate Judge of Alipur, dated the 31st August, 1920. 
(1) (1873) 12 B. L. R. 304; L. R.1. A. Sup. ara; 20 W, R. 377. 


297 


CRIMINAL. 


peen 


1923, 
Nagan d 
i Bs 
King-Emperor. 


Greaves, è Fe 


Crvit. 


“Weanangananaa 


1933. 
“angan 
April, 11, 
1922. 
Nengah 
November, 24,28,49. 


392 


CIL 


1923. 
Sait 
Bhapesdrs 


v. 
_, Surja Kanta. 


+ P t 
Gabus rana 


April 11. 


' June, 1899. 


“čottahs and ii chattacks. 


THE CALCUTTA LAW JOURNAL, 


lease of the 12th August, 1899. The present plaintiff, as the common landlord ° 


of the two rival claimants, was joined asa defendant, that he might be bound by 
any decree that might be passed therein. It was decided in the suit that the lands 
then i in dispute were comprised within the chuck covered by the lease of the 2and 
The Court also came -to the conclusion that as P had reclaimed the 
tract, the plaintiff should reimburse him and a decree for Rs. 6637-8 as.. was 
accordingly passed. Subsequently, the present defendant, then plaintiff, deposited 
Rs. 6637-8 as. in Court to the credit of P and obtained delivery of possession. 
The tract thus obtained by the defendant was 665 bighas 15 cottahs, and taken 
with the area already in his occupation, brought up the total to 2729 bighas, 5 
The present plaintiff then sought posseasfon of 229 
bighas § cottahs 11 chataks of land onthe ground that the defendant was entitled 


` to 2500 bighas of land under the lease. He prayed inthe alternative that rent 
and premium might bo settled on all land 


c in excess of 2000 bighas; he also 
prayed for recovery of arrears of rent: : 


Held, that it was not open to the landlord plaintiff, who was a party to the 


suit against P, to take up a position inconsistent with the decision in the previous 


litigation which was pronounced in his presence. The effect of the decree in that 
sult was to determine that the tract then in dispute was covered by the lease of 
one of bis two tenants and not that of the other; and the plalntiff could not 
eject the defendant from 229 odd bighas of land. 


That it was not open to the plaintiff to have the rent and premium assessed 
on any portion of 229 odd bighas on the basis that they wero not covered by and 
subject to the operation of the grant in his favour; that the rent and premium 
should he assessed at the same rates in respect of the entire excess lands. 


That the plaintiff was entitled to recover arrears of rent: Assanuliah v, 


Mohing (1) and Jagannath v. Fummasn (2). 

Appeal by the Defendant and Cross-objection by the Plaintiff. 

Suit for ejectment; for assessment of rent and premium, for 
recovery of arrears, and for incidental reliefs. 

The other material facts appear from the judgment. 

Dr. Sarat Chandra Basak and Babu Rupeindra Kumar Mitter 
for the Defendant Appellant. 

Babus Sharat Chunder Ray Chowdhury and Anilendra Nath 
Roy Chowdhury for the Plaintiff Respondent. ; 

The judgment of the Court was delivered by a 

Mookerjee J: This is an appeal by the defendant in a suit for 
ejectment, for assessment of rent and premium, for recovery of 
arrears, and for incidental reliefs. 

On he sapa June 1899, the plaintiff granted a kayami maurasi 
mokarari pattah i in respect of Chakdari jungle lands in the Sunder- 


(1) (1899) L L; R, 26 Cale, 46: , (a) {1901) 1, L, R. 29 ‘Cale, 347. 
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' bunds to one Syamacharan Das. On the 12th January rgo2, the 


representatives of the lessee conveyed their interest to the defend- 


"ant. The case for the plaintiff is that, whereas under the lease, the 
-defendant is entitled to 2500 bighas of land, he has managed to 


obtain possession of 2729 bighas 5 cottahs and 11 chattaks, 


“The plaintiff, . consequently, seeks to recover possession of 


329 bighas 5 cottahs and xır chataks. The plaintiff. claims, 


in the ‘alternative, that rent and premium may be settled on 
~ all land in excess of 2000 bighas, which was the original quantity 
„mentioned in the lease and formed the basis of calculation 


of the sum payable by the lessee. The plaintiff further prays for 
recovery of arrears. The Subordinate Judge has dismissed the 
claim for ejectment. He has held that the plaintiff is entitled to 


. rent and premium on 500 bighas in excess of 2000 bighas at the 
> rates mentioned in the lease, namely, at Re. r per bigha. He has 
* farther held that the plaintiff is entitled to have rent assessed at 
Re, 1-8 a bigha and premium at Rs. 5 a bigha on all lands in 


excess of 2500 bighas. He has finally decreed arrears at the rates 
mentioned from 1322 B. S. to 1324 B.S. The decree has satisfied 


neither party. The defendant has appealed on three grounds, 
. namely, first, that in the determination of the excess area assessable, 


allowance should have been made for a towpath: secondly, that 


«Tont and premium should have been assessed throughout at the 
-rates mentioned in the lease ; and thirdly, that arrears should not 


have been decreed for any period antecedent to the institution of 
the suit. The plaintiff has preferred cross-objections and attacked 
the decree on two grounds, namely, first, that the plaintiff was 
entitled to a decree for ejectment with regard to all lands in excess 
of 2500 bighas ; and, secondly, that rent and premium should have 
been assessed at higher rates than those fixed by the Subordinate 
Judge. 


_,, The three questions which thus emerge for consideration, are, 
first, is the plaintiff entitled to a decree for ejectment in respect of 
all lands in excess of 2500 bighas ; secondly, at what rate should 


rent and premium be assessed and in respect of what excess lands ; 
thirdly, is the plaintiff entitled to a decree for arrears antecedent 
to the suit. l i 

As regards the first question, the decision must rest primarily on 
the terms of the lease of the 22nd June 1899. The lease purported 
to be a grant of approximately 2000 bighas of jungle lands within 
‘boundaries defined in the schedule. Three of these boundaries, 
namely, the northern, the, western and the -southern were definite, 
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The fourth boundary, that is, ‘the boundary towards the east, was. 


indefinite, inasmuch as it was stated to be "jungle lands held by me 
(the grantor) in khas.” The rent was, as usual, made progressive; 
Seven percent of the land was made perpetually rent free on 


account of reclamation and collection charges. The rent on the 


remainder was assessed at a maximum of Re. 1 per bigha. During 
the first ‘three years, however, no rent was to be levied. In the 
fourth year, only one-third of the maximum was to be- paid, 
while, ` in the fifth year, two-thirds was to be paid; the full 
rent was to come into operation from the sixth year. The 
lease further provided that on the expiry of the rent-free period, 
the landlord would cause a measurement to be -made with a chain 
of 80 cubits of 18 inches a cubit, and that, after deduction of seven 
per. cent. from the additional lands, the remainder would be assess - 
ed at the rate fixed in the document, namely, premium at one 
rupee per bigha and rent at one rupee per bigha, The lease next 
provided that if the measurement should disclose a deficiency 
in the area, the tenant would be entitled to proportional abate- 
ment. Then followed the following provision : i 

“ Be it further stated that out of extensive jungle lands, this 


pattah is granted to you in respect of 2000 bighas of land as per 


boundaries given below. You shall be competent to include in 
your share approximately that quantity of land or an additional 
quantity of 500 bighas at most, and you shall pay rent and pre- 
mium on account of the additional quantity of lands at the-rate 
fixed. But if you get more lands enclosed over and above the same, 
then I shall be competent to take khas possession thereof, after 
measurement, and you shall not be competent to claim any com- 
pensation for taking the same into my khas possession.” 

- The measurement here contemplated is that previously mention- 
ed, namely, the measurement to take place at the end of the rent- 
free period, that is; in the year 1308 (1gor-z) or thereafter. The 
present suit was not instituted till the r9th November 1918, and 
there is considerable force in the contention of the defendant that 
the option vested'in the plaintiff under the lease of the zand June, 
189g, to eject the tenant from land in excess-of 2500 bighas, could 
not have been intended to be capable of exercise after the lapse of 
an indefinite period of time. Apart from this, we are of opinion-that 
the plaintiff is not competent to exercise the option by reason of the 
decision ina previous litigation which was terminated by a judg- 
ment of this Court delivered on the r gth April r917. 

It appears that, after the grant of the lease to the defendant on 


* 
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the 220d June 1899, the plaintiff granted a lease of adjoining lands 
to one Peary Mohan Roy-on the 12th August and rst December, 
1899. The document of the tath August 1899 describes the western 
boundary as the ganthi land of Syama Charan Das, the, lessee under 
the grant of the aznd June, 1899. On the oth April 1906, the 
present defendant instituted a suit against Peary Mohan: Roy for 
recovery of possession of a large tract of land on the allegation that 
it was comprised within the lease of the 2and June, 1899, and not 
within the lease of the 12th August 1899. The present plaintiff, as 
the common landlord of the two rival claimants, was joined as a 
defendant, inasmuch as, in the words of the Subordinate Judge who 
tried that litigation, unless he was made a party to the suit, he would 
not.be bound by any decree .that might be passed therein. A com- 
missioner was appointed: to demarcate the boundary between the 
chucks of the claimants. The trial Court came.to the conclusion 
that the lands then in dispute were comprised within the chuck 
covered by the lease of the 22nd June, 1899, which was, subsequent- 
ly purchased by the plaintiff. The Subordinate Judge, however, 


came to the conclusion that as Peary Mohan Roy had reclaimed. 


the tract, the plaintiff should reimburse him and a decree was made 
accordingly on the rgth June, x907. Upon.appeal and cross-appeal, 


the District Judge affirmed the decree on the 18th January, 1913, | 


subject to the modification that he increased the amount of compen- 
sation payable by the then plaintiff to Peary Mohon Roy from 
Rs. 3868-12 to Rs. 6637-8. On appeal to this Court, Fletcher and 
Newbould, JJ. affirmed this decree on the 19th April 1917, subject 
to a variation in form which did not affect the substance. Subse- 
quently, the present defendant, then plaintiff, deposited Rs. 66378 
in Court to the credit of Peary Mohan Roy and obtained delivery 
of possession on the and February, 1918. The tract thus obtained 
by the defendant was 665 bighas 15 cottahs, and taken with the 
area already in his occupation, brought up the total to 2729 bighas 
s'cottahs 11 chataks. It is plainly not open to the landlord, who 
was a party to that suit, to take up a position inconsistent with the 
decision in the previous litigation which was pronounced in his 
presence. The effect of the decree in that suit was to determine 
that the tract then in dispute was covered by the lease of one of his 
two tenants and not that of the other. The Subordinate Judge has 
emphasised the important fact that there was no khas land of the land- 
lord between the eastern boundary of the lease of the 22nd June, 
1899 and the western boundary of the lease of the 12th August 1899. 
The lots covered by the two leases hada common dividing line and 
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the land then in dispute belonged-to either the one or the other of ` 
the two rival claimants under their common landlord; there was 
no third alternative admissible. The landlord was in no sense ` 
what is called a formal party: Brojo v. Kedar (1). Consequently, 
the principle enunciated by the Judicial Committee in Soorjomonee - 
v. Swddanund (2); Pakalwan v, Muheshur (3); Krishna v. Bro- 
jeswari (4), applies, namely, that the conclusive nature ofa previ- 
ous adjudication, must be determined by reference to the substance : 
and not to the form of ‘the proceedings. If the plaintiff were now 
allowed a-decree for ejectment, the net result would be that the 
defendant would be deprived of the fruit of the previous litigation, 
which he had secured, at considerable expense, in the presence of 
the plaintiff himself. The plaintiff cannot be permitted to snatch 
away from the defendant the spoils of his victory in this manner, : 
We are of opinion that the Subordinate Judge has correctly dismissed - 
the claim for eject ment. 


As regards the second question, itis plain that no deduction 
can be allowed on account of a towpath which is not in existence, 
As regards the rate of rent and premium, the Subordinate Judge, 
has allowed the rates mentioned in the lease in respect of 500 
bighas -in excess of 2000 bighas, which was taken as the basis 
of calculation of liability when the document was executed. The 
propriety of this course has not been challanged by either party, and 
the dispute thus narrows down to the area in excess of 2500 bighas. 
Here the Subordinate Judge has assessed the rent and premium at 
higher rates than those mentioned in the lease. We are of opinion 
that this view cannot be justified. The decision in the previous 
litigation was that the area of 665 ‘bighas 5 cottahs then in dispute 
must be regarded as covered by the lease of the 22nd June 1899. 
It was the success of the defendant in that litigation, which made 
the area in his occupation exceed 2500 bighas, He could not have 
succeeded then except on the footing that the tract was included in 
his lease and not in that of his rival. Itis not open to the’plaintiff ` 
now to have the rent and premium assessed on any portion of those 
lands on the basis that they are not ‘covered by and subject to the 
operation of the grant in his favour. We hold accordingly that the 
rent and premium should be assessed at the same rates in respect of 


(1) (1886) I. L. R. 12 Cale. 5 80. 

(2) (1873) 12 B. L. R, 3043: L. R.l.A.- ‘Sdp 212; 20 W., R. 377- i 
(3) (1872) 12 B. L. R, gor. 

(4) (1875) L. R. 2.1, A, 2835 L L. R. 1 Calc. 144. 
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the entife’excess lands ; no‘valid distinction can be -made between 
the area of soo bighas and the area in excess of 500 bighas. 

As regards the third question, we are of opinion that-the plaintiff 
is entitled to recover “arrears. This ‘view. is supported by the deci- 
sions in Assanullak v: Mohini (1); Jagannath vs Jumman (2) We 
are not unmindful that arrears-have been- decreed in respect of the 
years 1322 B.S.—1324 B.S. (1915-1918), while the defendant obtain- 
ed possession from Peary Mohan’ Roy‘ only on the and February 
1918. It must be remembered, at the same time,‘that he instituted 
the suit against’ Peary Mohan ‘Roy on ‘the allegation: that he had 
been wrongfully dispossessed on the rath November 'tgoz. His 
‘remedy was clearly to realise: mesne ‘ profits from: Peary Mohan: Roy 
and he did in substance -so recover. The proceedings in the previ- 
‘ous litigation-leave no doubt -that Peary Mohan Roy was allowed 
to keep the profits from'the land in lieu of interest ‘on the expendi- 
‘ture incurred‘by him in reclamation. The plaintiff, it may bé added, 
did not realise-rent-from Peary Mohan Roy in respect of-the excess 
lands. There is consequently no reason why -the-deféndant should 
escape liability for rent justly due to the -plaintiff. The amount de- 
creed will however be readjusted according to the rates now allowed. 

The result is that the -appeal preferred by -the defendant is al- 
lowed in part, and the cross-ojections preferred by the plaintiff dis- 
allowed.- The decree of the Subordinate Judge will be modified in 
one respect only, namely, with regard to 2329 bighas 5 cottahs 17 
chataks, the rent and premium will be calculated at’ Re. 1 per 
bigha instead of at Re. 1-8 per bigha and Rs. .5.per bigha respec- 
tively. As the victory has been a divided one, there will “be no 
order for costs in this Court, but the costs allowed:-in the Court 
below- will be calculated afresh. A self-contained decree will be 
drawn up in this Court, P 


A.T M. Appeal allowed in Jaa: Cross- -objection disallowed, 


(1) (1899) 1. L. R. 26 Calc. 739. 
(2) (1901) 1. L. R. ag Calc. 247. 
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PRIVY COUNCIL. 


PRESENT : Lord Buckmaster, Lord Sumner, Sir John Edge, 
Mr. Ameer Als and Lord Salvesen, 

UDHAM SINGH 

v. 

; GURDIP SINGH. 

Administration of justico—Delay. 
Petition for special leave to appeal from a judgment of the 
Bombay High Court, - 

Str John Simon K. C. and 7. M. Parikh for the Ba ane 


- Lord Buckmaster, i in delivering judgment, said. :— 


Their Lordships think that, in the interests of justice, it 18 im-, 
possible to refuse this application, but none the less they grant it 


.with reluctance, regretting that they find——notwithstanding their 
.efforts——that it has been impossible to accelerate the procedure of 
. business in the Courts of India, so as to prevent instances of delays, 
-which bring discredit on the administration of justice. On June rr, 


1920, leave to.appeal was granted by their Lordships to the present 
appellant in another case, which raised a point closely allied with- 
the point sought to be raised on this appeal. Although nearly three 


‘years have elapsed since that date, the record of that case is not yet- 
-before the Board, and it is impossible to say with certainty when- 


that record will be here. In the present case the judgment sought 
to be appealed from was passed on November 23, 1921, and more 


‘than twelve months ago the High Court made an order refusing: 


leave to appeal. 
The difficulty which their Lordships feel is die to this: Assum- 


ing the first appeal succeeds, there would be injustice done in 
the second suit, unless the petitioner were at liberty to bring that 
case also before the Board. Their Lordships find themselves quite 
unable to deal as they would desire with the record of delay to 
which they have drawn attention, It is said to be due to some causes” 
in-India for which the petitioners are not responsible. Their Lord- 
ships have not the means at their disposal to enable them . to sift and 
examine into that allegation, but they think that, on the whole, they 
are bound to grant this application, and the two appeals will neces: ' 
sarily be consolidated. But they desire to say that the respondent 
will be at liberty to come before this Board at any time, and-ask‘that. 
this leave to appeal may be rescinded if it be found that the appeals- 
are not prosecuted with due and proper diligence by the petitioners. - 
Mr. E. Dalgade; Solicitor for Petitioner. 
K. V. L N, Application granted, 
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İPRESENT :. Lord Dunedin, Sir John Edge, and Mr. Ameer Ali. 


BISHWA NATH SINGA 
v. 
JUGAL KISHORE AND OTHERS. 


(ON APPEAL FROM THE COUR? OF THE JUDICIA COMMISIONER, 
Oup#) 


Hindu law — Ado ptien—Custom— Proof-— Statements in wajth-ul-arges. 
Statements in wajib-ul-arzes that widows could adopt sons without having had 


the authority of their husbands to adopt or simply that widows could aan mean 


the same thing and are sufficient proof of a custom to that effect. 


Appeal from a decree of the Court of the Judicial Commissioner 
of Oudh reversing a decree of the Subordinate judge of Sitapur. 


The facts are simple and appear sufficiently from their Lordships 
judgment. 

. Dunne K C.and Dude for the Appellant: The trial Judge 
held that the custom of adoption among the Raghubansis of Bamhna- 
wan and other villages was proved and that the adoption 
of. the appellant was valid. Statements found in wajib -ul-arzes of 
‘those villages can only mean that widows could adopt without 
having the authority from their deceased husbands. There is also 
oral evidence which the trial Court accepted. The Court of the 


Judicial Commissioner was clearly wrong in its interpretation of the 
wajib-ul-arzes. (Counsel also drew the attention of their Lordships 


to the fact that the Judicial Commissioners had not expressed a 
finding on the question whether the deed of the roth September, 
1894, was executed for legal necessity.) 


The Respondents were not represented. 
The judgment of their Lordships was delivered by 


__ Sir John Edge: This is an appeal by Bishwanath Singh, the 
surviving . plaintiff, against a decree of the Court of the Judicial 
Commissioner of Oudh, which reversed a decree of the Subordinate 
Judge of Sitapur and dismissed the suit, The suit is for the posses- 
sion of a two-thirds share of the village Pakauri in the district of 
Sitapur. 

The other plaintif in 1 the suit was Musammat Gulab Kuar, who 
is now dead, She was the widow of Baldeo Bakhsh Singh, who 
died sonless in or about, 1891. .He wasa Hindu and by caste a 
| Raghubansi, and lived in the village of Bamhnawan -in the district 
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of Sitapur and owned the . village of Pakauri. The widow adopted 


on the 17th October, 1915; the appellant ‘as ason to her deceased 
busband, who had given her no authority to adopt a son to him: 


The question which: their Lordships- have’ :had to consider -in 
` this appeal is whether that adoption was valid, and apparently that 


was the only- question as to: which there was a: contention in? the 
appellate Court. The learned’'Judges of the appellate i in 
their judgment; said s= «st < r 
'- “There are thus two points for dediaion: in this. appeal, carols, 
whether. Musammat-: Gulab: Kuar had authority . from her husband : _ 
to adopt, and secondly, -whether failing-such authority she hada. 
right of (by) custom to adopt without authority from her husband.” 
-The fact of the’ adoption is not ‘now. disputed and-is beyond 
dispute. The family to which Baldeo Bakhsh Singh belonged. was 
subject to the law of the Mitakshara as interpreted by the school of 
Benares, according to which an adoption by a widow of a son to her 
deceased, husband would be invalid if made without an authority to 
adopt given to her ` by her husband, unless such an adoption was 
authorised by a custom of the family.. 
` The evidence that there was such a custom in this family consist- 
ed of.statements as to the, right of widows-to adopt sons to their’ 
deceased husbands contained | in the wajib-ul-arzes of eight villages 
which had been recorded in the settlement of 1871, that is about 
forty: four years before the adoption in question here.” One of those 
villages ‘was the village of Bamhnawan, in which Baldeo Bakhsh 
Singh had lived’; at least two other'of thé villages were villages i in 
which he’ or members of his family were interested ab proprietors ; 
and the remaining four villages were villages in which members‘of 
his caste had been interested, although their «relationship .to-his 
family was not proved. “There was also some oral evidence of wit- 
nesses'in support of the custom. A 
ı In the wajib-ul-arze of Bamhnawan and. in some of the “other 
wajib-ul-arzas it was stated that widows could adopt sons to their 
deceased ‘husbands without having - had. the authority of their 
husbands to adopt. In the other wajib-ul-arzes it was simply. stated 
that widows could adopt. In their Lordships’ opinion those state- 
ments meant the same thing, that is that widows could adopt sons 
to their busbands, although they had had no “authority from ‘their 
busbands to adopt ; it was so that” the Subordinate ‘Judge construed- 
the wajib-ul- arzes, and he found’ that the custom was" proved. ` The’ 
appellate Court was of ‘opinion that the mere statement in a wajib- ~ 
ul-arz that a widow could adopt meant that a widow, who had the 
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authority of her husband to . eden could make 0: an silane to; ‘ie 


and consequently held that the ‘statements as to the custom were 
not consistent and that- the custom was not. proved It did not 
occur to the learned Judges ofthe appellate--Court ‘that if the 
, statement that a.widow could adopt meant that she could ‘adopt -if 


“she had had the authority of her husband to adopt, the statement was. 


not a statement of a special family custom, and was unnecessary, as 
it would be merely a statement of a right which a Hindu widow of a. 
sonless Hindu enjoys everywhere in India,.except possibly in fami- 
lies governed by the law-of the Mithila School. 

Their Lordships are of opinion that the custom was- proved 
and thatthe adoption of the appellant was valid. It may be men- 
tioned that thelearned Judges of the appellate Court did not doubt 
the credibility of the, witnesses as to -the custom, whose-evidence 
the Subordinate Judge has accepted as true,.but they thought that 

it had not been proved that these witnesses belonged to the family 
-to which Baldeo Bukhsh Singh had belonged. 

~ This appeal has been heard ex parte, no respondent having 
appeared. As the appeal has been heard -ex parte, the counsel for 
the appellant has drawn their Lordships’ attention to the fact that 
the learned- Judicial Commissioners, have, not in their judgment ex- 
pressed a finding on the seventh ground of the appeal to their 


Court, which was as follows:—‘‘7. That the lower Court should 


‘have ‘held that the deed dated the ‘roth September, 1894, was exe- 
_ cuted for legal necessity.” The deed of the roth September, 1894, 
Was a mortgage of the village Pakauri granted by the widow while 
she was in possession of a Hindu widow's interest in the estate. 
On that mortgage a decree.for sale was made and at the sale the 
two-thirds share in the ‘village now claimed .by this appellant was 
purchased by some of the defendants to this suit. The Subordinate 
Judge had found in this suit that the mortgage was not made for 
“necessity. The learned Judicial Commissioners said in their judg- 
ment that : “They (the defendants) denied the ‘adoption and they. 
denied the widow's power to adopt, , They algo pleaded that even 
if the adoption was proved, ‘it’ could not affect the interest acquired 
by the. purchasers ` before the adoption.” “On this last pleading no 
` issue was framed and nothing has been said in atgument in appeal. 
It must therefore be taken-to have dropped.” The question as to’ 
whether the mortgage was or was not granted: for necessity was in- 
volved inthe’ question as to- whether the purchasers at the sale 
. under-the -decree had -acquired -titlé by their. purchase.. In-their 
- Lordships’ opinion. the learned Judicial Commissioners were under 


Sir John Edge. 
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P.C. the circumstances justified in holding, as they did, that the -only 

1923. question which remained for them to decide in the appeal was tia - 

wired A 
Bichwa Nath question as to the validity of the adoption. 


v. > Their Lordships will humbly advise His Majesty that this appeal 
we A. should be allowed with costs, that the decree of the Court of the. 
Sir John Edge. Judicial Commissioner should be set aside with costs, and the decree , 
“~~ of the Subordinate Judge should be restored and affirmed. 

Barrow, Rogers & Nevill: Solicitors for the Appellant. 


K. V. L. N. Appeal allowed. 


PRESENT : Lord Buckmaster, Lord Dunedin, Lord.Carsot, Sir 
John Edge, and Lord Salvesen,  - 


P. C. BALGOBIND 
1924- - D. 
tegat z 
April, 19, 20. BADRI PRASAD AND ANOTHER 
May, 10, 


(ON sPPHAL FROM THE COURT OF THE JUDICIAL COMMISSIONER 
OF Oonz ) 


Hindu Law~—Inheritance—Exclusion of daughters and their font—Proof of- l 
custom—Slatements in wasth-ul-ars. : 
It is the duty of the Settlement Officers to record the customs of the villages 

correctly and where such statements ia the wajib-ul arz are not ambiguous, they 

are sufficient proof of the custom in question. 
_Appeal from the Court of the Judicial Commissioner of Oudh, 

- reversing a decree of the Subordinate Judge of Gonda. The: 
appellant brought the suit for recovery of the village Aunian Dur- 
ga in the district of Gonda. The only question in the suit was 
whether by custom, daughters and their issue are excluded from 
inheritance. The trial Judge relied upon the statements in the : 
wajib-ul-arz of the village and held that the custom was proved. 
On appeal, the Judicial Commissioner was of opinion that the 
record in the wajib-ul-arz was ambiguous and reversed the decree ` 
of the Subordinate Judge. Hence the appeal. 

The facts are fully set out in -their Lordships’ judgment. 
De Gruyther K. C. and Duke for the Appellant : The statements : 
inthe wajib-ul-aiz proved the custom of excluding daughters and 
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their issue from inheritance. The record was prepared by respon- 
sible officers of the Government whose duty it was to record it on 
proper inquiry. There was no ambiguity in the statements recorded 
in the. ‘wafib-ul-Atz, The Judicial Commissioner is wrong in this 
and his decree cannot stand. 


Kenworthy Brown and Hyam for the ere argued 
contra, 


The judgment of their Lordships was delivered by 


Sir John Edge: This is an appeal from a decree of the Court 
-of the Judicial Commissioner of Oudh, which reversed a decree of 
‘the Subordinate Judge of Gonda, and dismissed the suit. The suit 
was a suit for the possession of the village Aunian Durga in the Dis- 
trict of Gonda, and for mesne profits, and it depended on whether 
‘there was or was not a family custom in the village by which daught- 
-ers and their issue were excluded from inheritance, The Subordinate 
Judge found that there was such a custom and decreed the suit. 
The Court of the Judicial Commissioner on appeal found that 
the custom was not proved, and accordingly dismissed the suit. 


In order to understand how this question as to a custom exclud- 
ing daughters and their issue from inheritance has arisen in this 
“suit, it is necessary to refer briefly to the family to which the plain- 
tif Balgobind Pande, had belonged. Balgobind Pande and his 
three elder brothers, Sital Prasad Pande, Radha Pande, and Raghu- 
bar Pande, had, with their father, Narain Dat Pande, constituted 
a joint Hindu family which was governed by the law of the Mitak- 
‘shara subject to any lawful variation of that law by custom. A 
lawful variation of that law would be a custom which excluded 
daughters and their issue from inheritance. Such-a- custom is not 
' uncommon in Oudh and in other parts of India. 
‘The elder brother of Narain Dat Pande was Harnarain Pande, 
who was a sanad holder, and was possessed of considerable immov- 
able property in Oudh. Harnarain Pande gave some of his-villages 
to Narain Dat Pande absolutely. Narain Dat Pande also acquired 
“other villages, one of which was the village Binduli. -Their Lord- 
- ships do not know when Narain Dat Pande died, At the Settle- 
ment in Oudh after the: Mutiny, the villages which Narain Dat 
‘Pande had self-acquired and those which he had acquired by. gift 
from his elder brother were by courtesy described as taluqa Binduli, 
and the property was in the settlement papers referred to as a taluqa. 
‘It is not necessary to consider whether that property was or- was 
not correctly described as a taluga. 
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Sital Prasad Pande was at the time of the Settlement the mana/ 
ger on behalf of the then joint family, and he was also the Lambar 
dar of some, if not of all, the villages included in the taluqa. 

The Settlement Officer prepared a wajib-ul-arz for each of the 
villages. The fourth paragraph of the wajib-ul-arz of Binduli as 
translated by the official translator is as follows :-—_ 

Para, 4—Rights of transfer and inheritance. 

“ Bach of the two co-sharers has the right to transfer his share ; i 
but so long as one of them is willing to purchase, the other shall not 
sell to a stranger. The rule of inheritance -and division (thereof) 
in this village is that on the death of a co-sharer his sons become 
owners of his-share.in equal shares and the daughter does not get 
any share by inheritance. Ifa co-sharer has several wives, of whom 
‘one has one son and the-other several, then on the death of the co- 
sharer his share will be divided equally among his sons. There is no 
‘custom of Stribhag (division according to number of wives), When 
one wife has sons and another has daughters only, then such other 
will not get a share. The issue of the (former) wife will possess the 
-share and maintain (in food and clothing) the daughters and bear 
the expenses of their marriage. If there is no male issue born, of 
-the wives, they will remain in possession in equal shares. The 
widows, have no power to adopt ; on (their) death the nearest relation 
-of the husband succeeds to the share. An unmarried wife and her 
. Children are given maintenance : they do not get (inherit) a share,” 

The vernacular words of the sentence which the official transla- 
tor has translated as “The rule of inheritance and - division 
(thereof) in this village is that on the death of a .co-sharer 
_his sons become owners of his share in equal shares, and the 
daughter does not get any share by inheritance,” given, presumably 
correctly, by the learned Judicial Commissioners in their judgment, 
do notinclude between the words " equal shares” and the words 
“the daughter” any word which could be translated as “and.” 

- Their, Lordships do not consider it necessary to refer. this case 
_ back to the Court of the Judicial Commissioner for a report as to 
whether a word representing _“ and” is or is not in the original 
wajib-ul-arz between the words '“ equal shares” and the words “ the 
daughter,” as. in either event the sentence, in their Lordships’ 
opinion, would have the same meaning ; that is, that a daughter 
and.her issue are excluded from a right of inheritance. Paragraph 
4 of the wajib-ul-arz of Binduli is not repeated in the!wajib-ul-arz 
_of Aunian Durga as the villages of the Settlement were treated as 
villages of the taluga Binduli, having a common custom as to rights 
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of inheritance, but reference as to the customs of Aunian Durga is 
made to paragraah 4 of the wajib-ul-arz of Binduli. Sital Prasad 
Pande signed the wajib-ul-arz of the village of Binduli, and verified 
before the Settlement Officer the wajib-ul-arz of Aunian Durga, and 
no exception was taken by anyone to the record of the custom. 
After the settlement the brothers separated and the village 
Aunian Durga fell to the share of the second brother, Radha Pande. 
Radha Pande married Musammat Janka, but whether the marriage 
took place before the settlement or afterwards their Lordships do 
not know. Radha Pande had by his wife a daughter, Musam- 
mat Thakur Dei, but no son. Musammat Thakur Dei 
married and had a son, Badri Prasad, who is defendant r. 
Radha Pande died in 1901, and on his death Musammat 
Janka came into the possession of Aunian Durga for the interest 
of a Hindu widow. On the 4th April, 1902, Musammat 
Janka granted a perpetual lease of 80 bighas of Aunian Durga 
to Tibhawan Tewari and Baleshar Tewari, the defendants 
4 and 5, and on the 1st May, 1902, mortgaged with possession an 
undivided moiety of the village to the predecessors-in-title of defen- 
dant 3. On the 31st October, 1916, Musammat Janka made a gift 
of a 6-anna share in Aunian Durga to Gajadhar Prasad, defendant 
2. On the 3rd November, 1916, Musammat Janka-and her daughter 
Musammat Thakur Dei gave all such rights and interest as they 
possessed in the remaining ro-annas share of Aunian. Durga to Badri 
Prasad, defendant 1. Onthe 4th March, 1917, Musammat Janka 
died. On her death the plaintiff Balgobind Pande was the next 


reversioner to her husband, Radha Pande; Sital Prasad Pande and 


Raghubar Pande being then dead. On the 24th August, xr917, 
' Balgobind Pande gave an 8-annas share in Aunian Durga to Kesho 
Dat Ram Pande and Tikam Dat Ram Pande, who were grandsons 
of Sital Prasad Pande, being the sons of his son, Mahadeo Prasad, 
who was then dead. On the 7th September, 1917, Balgobind Pande, 
Kesho Dat Ram Pande and Tikam Dat Ram Pande brought this 
suit. Balgobind Pande is now dead, and is represented in this 
appeal by his sons, Suraj Dat and Jagdish Dat, a minor, through 
his guardian. 

It is not proved or contended that any of the alienations already 
mentioned by Musammat Janka were made for necessity, and the 
only question which it is necessary for their Lordships to consider 
is whether by custom daughters and their issue are excluded from 
inheritance in Aunidn Durga. As has been already stated, the 
learned Subordinate Judge who tried the suit found that that custom 
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was proved. The learned Judicial Commissioners who heard the’ 


‘appeal apparently did not doubt that the entry of the custom in the 


wajib-ul-arz of the village Binduli was evidence of the custom which 
governed the right to inherit in the village Aunian Durga, but they 
were of opinion that paragraph 4 of the wajib-ul-arz of Binduli was 
ambiguous and that owing to that ambiguity the custom was not 
proved. It is quite true that a custom is not established by an 


ambiguous statement of it in a wajib-ul-arz, 


In their Lordships’ opinion there is no ambiguity in the state- 
ment as to the custom, The only construction to which it is open 
is in their Lordships’ opinion that on thé death ofan owner of the 
village no daughter of his is under any circumstances entitled to a 


. share in the property by right of inheritance, whether he had left 


sons or not. How such a custom would operate in cases in which 
an owner died leaving no relation but a daughter who could inherit 
it is not necessary now to consider. Ifa daughter had no right to 
inherit her issue could not inherit. The provision that on the death 
of a co-sharer his sons became owners of his share in equal shares 
was probably inserted to exclude any claim under a custom of pri- 
mogeniture which is not an uncommon custom in Oudh, l 


Settlement Officers in recording customs in wajib-ul-arzes have 
to perform duties which the Government orders them to 
perform. 


One of these duties was to record customs as the Settlement 
Officer found them, and not as he might think they ought to be. 
When it is not shown by reliable evidence that the Settlement Offi- 
cer neglected to perform his duty or was misled in recording a 
custom, and it does notappear that the statement of the custom is 


‚ambiguous, the record in a wajib-ul-arz of a custom is moat valuable 


evidence of the custom, much more reliable evidence than subse- 
quent oral evidence given aftera dispute as to ‘the custom has 
arisen. l 
There was no evidence to prove or even to suggest that the 
Settlement Officer in stating the custom as he did in the wajib-uF 
arz had in any way neglected his duty in ascertaining what the cus- 
tom was, or was misled as to the custom ; nor was there any evi- 
dence given in this suit in denial of or at variance with the’ 
custom. a 
Their Lordships find that the custom excluding daughters and_ 
‘their issue from inheritance was proved, and they will accordingly.” 
humbly advise His Majesty that this appeal should be allowed with. 
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costs, that the decree of the Court of the Judicial Commissioner 
should be set aside with costs, and that the decree of the Subordi- 
nate Judge should be restored and affirmed. 


|. E. Dalgado : 
Barrow, Rogers & Nevill : 


Solicitor for Appellant. 
Solicitors for Respondents. 


KVLN. Appeal allowed, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Beacheroft. 


~- - GIRIJA NATH ROY CHOWDHURY AND OTHERS 
4 5; 

al CHANDI CHARAN LAHA AND OTHERS, * 
Inference—Rent-free grant—Long possession -—Lawful origin. 

„The mere fact of a person being in possession for a long series of years with- 
out payment of rent, does not justify the inference that he held under rent-free 
grant, especially where the fact of possession may be attributed to a lawful 
‘origin. 

Appeal by the Plaintiff. 
~ Suit under section ro6 of the Bengal Tenancy Act. 

The material facts appear from the judgment. 

“Babu Anilendra Nath Rai Chowdhury for the Appellants, 

Babu Narendra Chandra Bose for the Respondents. 

The judgment of the Court was delivered by 
' Mookerjee J: This isan appeal by the plaintiffs in a suit 
under section 106 of the Bengal Tenancy Act. The plaintiffs 
seek to correct an-entry in the record of rights to the effect 
that they are in possession of the disputed land as interme- 
diate tenure-holders without payment of rent though the land is 
liable to assessment. The plaintiffs assert that the land originally 
belonged to one Tarini Prosad Mitter in rent-free title and that 

_* Appeal from Appellate Decree No. 1518 of 1912, against the decree of Babu 
Chandra Bhusan Banerjee, Additional Subordinate’ Judge of Khulna, dated 


the 6th March, 1912, reversing that of Babu Narendra Lal Bose, Munsilff, 
3rd Court at Satkhira, dated the oth September, 1910. 
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they have acquired a title thereto by purchase. Itis not disputed 
that the plaintiffs as also the defendants are part-proprietors of the 
estate which comprises the disputed land. The Subordinate Judge 
has found that the allegation of rent-free title. in Tarini Prosad 
Mitter has not been established and that there is no reliable evi- 
dence to show that the plaintiffs have acquired title to a rent-free 
tenure by purchase. The position, consequently, is reduced to 
this, that the plaintiffs have collected rent from the tenants in actual 
occupation for a long series of years. From this fact alone, the 
plaintiffs invite the Court to draw the inference that as they have 
never paid rent to the proprietors of the estate they hold under 
arent-free.grant, In our opinion, the principle that long posses- 
sion without payraent of rent may justify the inference that the 
possessor holds under a rent-free -grant, Bissonath v. Brojo 
Mohun (1); Radka Gobind v. Prokash (2), has no application to 
the circumstances of this case. The possession of the plaintiffs 
may be-explained on the ground that they are themselves part- 
proprietors of the estate. As stich part-proprietors, they are, no 
doubt, ordinatily not eùtitled to collect rent exclusively from ten- 
ants. But it may happen that by an arrangement amongst the co- 
proprietors, rent from certain tenants is collected exclusively by 
some coproprietors, while rent from other tenants is collected ex- 
clusively by other co-proprietors.’ Consequently the mere fact.th at 
the plaintiffs have been in possession for a long series of years 
without payment of rent does not justify the inference that they 
vheld under a rent-free grant. Such inference cannot legitimately 
be drawn where, as here, the fact of possession without payment of 
rent may be attributed | toa lawful origin | other than a rent-free 
grant, 

The result-is that the decree of the Subordinate Judge is affirm- 
ed and this appeal dismissed with costs. 


A. T. M. i Appeal dismissed. 


(1) (1868) 10 W. R.61. | (2) (1870) 14 W. R. 108 
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FULL BENCH. 
Before Sir Frands William Macdean, Knight, Chief Justice, <ir 
Henty Thoby Prinsep, Knight, Judge, Mr. Justice Hill, Afr. 
Justice Harington, and Mr Justice Brett. 


EMPEROR 
$ 1. 
CHARU CHUNDER MUKERJEE AND ANOTHER.“ 


Conviction, setting aside of—Jury trial—~Foint trial—Criminal Procedure 
Code (Act V of 1898), Sec 270-~-$udiciul déscretion—-Defective or erroneous 
summing up-—Letters Patent, 1865, clause 26, scope of. 


Where the offences committed by more persons than one, are In the same trane 
saction, it isa question for the Court in the exercise of its judicial discretion, to 
say wheather the accused should be tried together or separately. Where the Court 
in the exercise of that discretion thought that they should be tried jointly, it is 
not open to a Full Court to interfere with that exercise of jurisdiction, upon an 
application presented in pursuance of a certificate of the Advocate-Generat un- 
der the powers entrusted to him by clause 26 of the Letters Patent 


It is only when a failure of justice is occasioned bya defective or erroneous 
summing up to the jury that the High Court can set aside an order for conviction : 
Elahee Buksh (1) followed. 


The accused Charu Chunder Mukerjee and Nilmoney Chatterjee 
were tried in the Criminal Sessions of the Hugh Court and were 
convicted. Thereupon they applied to the Advocate-General (Mr. 
J. T. Woodroffe) for a certificate under clause 26 of the Letters 
Patent. The following certificate was granted: 


Certificate of the Advocate-General of Bengal under Clause 26 of the 
Letters Patent, 1865. 


1, Whereas the accused abovenamed were on the roth day of 
December, 1903, charged at the Criminal Sessions holden in this 
Honorable Court in its Original Criminal Jurisdiction before the 
Honorable Mr, Justice Prinsep and a Common Jury on an Indict- 
ment as follows: 


Firstly—That he the said Charu Chunder Mukerjee on or. 


about the 13th day of July in the year of our Lord 1903 in Calcutta 
aforesaid being then employed as a public servant to wit—an 
examiner in the Government Paper Currency Office and having been 


# Criminal Revision op a Certificate of the Advocate-General dated the 3rd 
February, 1904, on a trial in Criminal Sessions held in High Court in its original 
Criminal Jurisdiction. , 


(1) (1866) 5 W. R. Cr. 80; B. La R. Sup, Vol. 459. 
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CRIMINAL. entrusted in such capacity with property or with ai Over 


1904 property tO Wit, a Government Currency Note | numbered 94 = 44,675 
Emperor for Rupees 3,009, committed criminal breach of trust in naa of 
Charu. the proceeds of such note and thereby he the said Charu Chunder 

wen | Mukerjee committed an offence punishable ‘under section 409° of 


the Indian Penal Code, 

Secondly—-That he the said Charu Chunder Mukerjee at or 
about the time and in. the place aforesaid committed criminal 
breach of trust ds in the first charge mentioned and he the said 
Nilmoney Chatterjee who if absent would have been punishable’ as 
an abettor of such offence in consequence of such abetment was 
present when such offence was committed and thereby he the said 
Nilmoney Chatterjee committed an offence punishable under sec- 
tions 114 and 109 of the Indian Penal Code. 


Thirdly—That he the said Nilmoney Chatterjee at or about the 
time and in the place aforesaid dishonestly’ received the sum of : 
Rupees 1,000 the proceeds of the note in the first charge mentioned 
knowing or having reason to believe the same to be stolen property 
and thereby he the said Nilmoney Chatterjee committed an offence 
punishable under section 411 of the Indian Penal Code. d 


Fourthly, rst.—That be the said Nilmoney Chatterjee at or about 
the time and in the place aforesaid dishonéstly misappropriated or 
converted to hisown use certain movable property that is to say 
the sum of Rupees’ 1,000 in the first charge mentioned or a por- 
tion thereof the property of one Abinas Chunder Halder and there- 
by he the said Nilmoney Chatterjee committed an offence punish- 
able under section 403 of Indian Penal Code. - 


and. Whereas it has been represented to me that before the 
jury were empannelled counsel for both the accused applied for a. 
separate trial upon the following among. other grounds namely that 
inasmuch as the two accused were charged in certain. respects with 
distinct and different offences not committed on the same transac- 
tion they should not be tried together and that inasmuch as their 
defence before the committing Magistrate showed that each of the 
accused wanted and did as matter of fact endeavour to. establish his 
innocence by incriminating the other, a joint trial would materially 
prejudice the accused in their defence... 


- 


3rd. Whereas it has been further represented to me that upon 
the aforementioned application there was considerable: discussion 
upon which the learned Standing Counsel agreed to withdraw and 
` with leave of the Court did as a matter of fact withdraw the charge - 
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containéd in the fourth count of the Indictment but the aforesaid 
application for a separate trial was refused by the learned Judge. 

4th. And whereas it has been represented to me that the case 
for the prosecution as disclosed in the evidence was to the following 
effect : 

(a) That on the 13th day of Tul 1903, one Abinas Chunder 
Halder the complainant herein took to the Currency Office in 
Calcutta -where the 1st accused Charu Chunder Mukerjee- was 
employed as an examiner one currency note for Rupees rooo - and 
there tendered it to the rst accused Charu Chunder Mukerjee 
asking him to change the same into one hundred currency notes of 
Rupees 10 each. 

(2) That the and accused Nilmoney . Chatterjee had also gone 
to the said Currency Office on the same day to change two currency 
notes of one hundred Rupees each which had been given to him by 
one Jogendra Nath Mullick the head clerk in the office of Feggis 
and Company to be changed into twenty currency. notes of ten 
rupees each. 

(c) That upon receiving the said currency note for Pinis 


1,000 the 1st accused Charu Chunder Mukerjee made it over as it. 


was his duty to do to one Kunja Behary Ghosh a teller employed in 
the said Currency office and that the teller thereupon entered the 
same in his book in the ordinary course of business, 

(d) That the said two notes of „hundred rupees each were not 
found in the said Currency office nor were they entered in the books 
of the said office. 

(e) That the rst accused Charu Chunder Mukerjee and the 
said teller used to sit at the same counter known as the counter B 
in the said Currency office the former sitting on the left side of the 
atter but quite close to him. 

~ (J) That among other things it was the duty of the said Teller 


to enter in his book the name and address of the parties who pre-~ 


sented any currency note or notes for encashment such -name and 
address ‘being’ given to him by the 1st accused Charu Chunder 
Mukerjee who invariably obtained them from the presenters them- 
selves unless he knew their name and address personally. 

(g) ‘That it was among other things the duty of the rst accused 
Charu Chunder Mukerjee to call out from the said Tellers book 
the names of the presenter of a currency note immediately before 
any change forthe same was given by him to such presenter and 
that. inter alia it was the duty of ‘the said Teller to see that the 
presenters ‘name was so called out: and that he was responsible if 
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such payee’s name was nôt so called out and that it was the further 
duty. of the said Teller to look at his book to see that the name of 
the payee was correctly and rightly called out by the. rst accused 
Charu Chunder Mukerjee when any such payment was made'by the 
latter. | 1 

(A) That the name and address of the . complainant herein were. 
given to the said. Teller by the rst accused Charu Chunder. Muker- 


_ jee when the latter made over to the said Teller the aforesaid note: 


for one thousand rupees and that the said name and address were 
duly entered by the said Teller in his book. 


()- That the-said Teller gave to the 1st accused Charu Chunder 
Mukerjee in exchange for the said currency note for Rupees 1000 
one hundred currency notes of Rupees ro each for the latter to 
make over the same to the complainant. 

' (f) That the said Teller a witness for the prosecution deposed 
before the committing Magistrate that the first accused Charu Chun- 
der Mukerjee “in course of his work called out the name of Abinas 
Halder as usual in an ordinary tone and he then took up a’ bundle 
of xo Rupee notes in hundred pieces and he put his hand out of 


“the opening ” and that he again deposed before the said learned 


Judge that he thought that the sst accused Charu Chtnder Muker- 
jee called out as it was his duty to do as aforesaid the name of the 
said Abinas Chunder Haldar, the complainant herein, who deposed 
that he the complainant was standing all this time close to the said 
counter and almost opposite to the rst-accused Chara’ Chunder 
Mukerjee. 


(2) That the said 13th July 1903 wasa very busy day with the 
employers in the said Currency office and that after calling out the 
names of the complainant as aforesaid the ist accused Charu Chun; 
der Mukerjee paid out the said one hundred currency notes of 
Rupees 10 each. The 1st accused Charu Chunder Mukerjee was 
told shortly afterwards bý the complainant that the latter had not 
received the said 100 (hundred) notes and that it was subsequently 
discovered that the second accused Nilmoney Sake had taken 
away the same. 


(7) That after the soara had said as aforesaid that he had 
not received the said hundred currency notes the rst accused Charu 
Chunder Mukerjee on the r4th,. 15th, 16th and the 17th days of July 
1903.asked the Authorihes in. the said Currency office to stop the 
said hundred notes.of Rupees ro each of which the Teller . had kept 
the serial number. in a Memorandum Book and that the Ist accused 
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Charu Chunder Mukerjee iiey that the ‘aid Teller kept a memo 
of the name and also knew that the said notes could-be traced. 
(m) “That under-the Rules of the Currency ` ‘office any’ Na 
making | 8 wrong payment to a person other than the presènter of a . 
currency note for encashment is liable to make good the ambunt0f 
such currency note to, the right party who presented the same 45 
econ as such wrong payment-is discovered and that the rst accused 
Charu Chunder Mukerjee knew that as an examiner ‘as Revises he 
Was 80 Hable, -> | eo 
(nx) That on the same day that is on the x 3th day of July, 1903 
one Tulsi Charan Dutt a-witness for the prosecution -had also gone 
to the said Currency office to change a note for STe "500 an did 
actually cash the same, > 
~ (ø) “That both the and accused Nilmoney’ Chatterjee and the said 
Tulsi Charan Dutt were known to the rst accused Charu Chunder 
Mukerjee on and before the said r3th day of July 1903. - 
(A) That the rst accused Charu Chunder Mukerjee on the 
said 13th day of July 1903 was asked by the Authorities in the said 
` Currency office to try and firid- out ifhe had by mistake paid the 
said one hundred currency notes for Rupees ro each to a wrong 
person and that in pursuance of such request he went to the house 
of the and accused Nilmoney Chatterjee amongst others on the same 
day. ` = l E Po 
(7) That on the :4'h day of July 1903 in -pursuance-of the 
request referred to in the foregoing paragraph the rst accused Charu 
7" Chunder Mukerjee ‘called on the said Talsi Charan Dutt bat not 
finding the latter at home on that day called upon him again on-the 
“morning -0f the following day when he found- him at home and en- 
quired of him if he could inform him who the person was who on 
` the said r3th day of July 1903 received payment of currency notes 
‘after the-said Tulsi Charan Dutt as the name of the said Tulsi 
Charan Dutt appeared in the said Tellers Book immediately before 
that of the‘complainant but the said Tulsi Charan -Dutt thereupon 
“said that he could not give any information to- him -in n5 there- 
a a 
W: That again on the evening of the - 16th 1 day of July 1903 ; the 
‘ret accused Charu-Chunder Mukerjge ` called upon ithe- second ac- 
— cused Nilmoney Chatterjee at Chota Mohéshtola -which is several 
miles away- from Calcutta and asked‘ him among ‘other things 
- whether or not he had by mistake-paid to- ‘him’ the said- hundred 
. notes of Rupees ro each and that- after‘some- conversation the rst 
: accused Charu ` Chùnder eee goti from the RE oe 
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CanituAL. Nilmoney Chatterjee the sum of Rupees 840 cals made apt the 


pai said:two,currency-notes of Rs; 100 each ‘and of 64 currency - ‘notes, 

Staal y of Rupees 10 each which formed part of the aforesaid hundred “notes 
mperor a 

Ja of Rupees Io each. .: — SME oes 
sakan; _ (s). That on the afternoon of the r7th day of £ July “1903 the: and 


accused: Nilmoney Chatterjee was - arrested’ by Inspector Marklew 
\ „and. was taken to. his house. at Chota Moheshtola by the said. Inspec- 
tor and by Jemadar Madusa Hosen accompanied by Hem .Chunder 


:Chakerburty and Ganendra Krishna Bose .all of whom were. called 


_as witnesses for the prosecution and thit upon their arrival at the - 
, gaid house of the and -accused Nilmoney Chatterjee he in the ab- 
sence of the ist ‘accused Charu Chander Mukerjee made ' over:to 


; Inspector - Marklew “Rupees 4 i in cash and 12 notes of Rupees “10 . 


. each forming -part of the, aforesaid Xoo, currency notes of Rupees-1o 


. each saying that he had made over the balance to the rst accused - 


-Ghara Chunder ‘Mukerjee and that the and accused Nilmoney Chat- 
: terjee while making over as aforesaid the sum of Rupees 124 to the 


had been-to his house and told him ‘that the rst accused Charu 
. Chunder Mukerjee had by mistake paid to him the said hundred 
: currency notes of Rupees ro each on the said 13th day of July 1903. 

(A) -That-the 1st accused Charu Chunder Mukerjee ‘on.the 
morning of the 18th day of July. 1903 produced to the said Inspec- 
.tor-the said sum of Rupees ‘840 made ‘up as aforesaid of.the two 


_said Inspector-said that the rst accused Charu  Chunder Mukerjee 
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: Gurrency notes of Rupees 100 each and 64 notes of Rupees ro cnc 


- when the said Inspector with others called at his house. ; 
' sth.— And ; whereas it has been represented to me that there was 


no evidence as to the facts stated irn- paragraph (4) clause (r)-save 


: _- and except certain statements alleged to have been made by the rst 
< - accused Charu Chunder Mukerjée to certain witnesses for the pro- 

-~ gecution in,:the absence of the and accused elicited in the course 
of their cross-examination by the counsel for the rst accused 


and the-deppsition of a witness named Probash called by him: - an 


6th.—-Whereas it has been further represented to me that the 
: learned -Judge omitted to point out in his charge to the jury that. 
although evidence of statements alleged to-have been made by the 


| 


/ 


_two accused incriminating each other were admissible as ‘against the 


accused making this yet such statements could not be- regarded | as 
a evidence against, the co-accused and that such. omission ae 
e 2 pia prejudiced the 1st accused. 
; "th, —Whereas- it has been- further represented to’ me that i upon’ 
the close of the case for the ` prosecution it was submitted to the 
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kad Judge by counsel for the and adon Nilmoney Chatterjee 
that the ‘joint-trial of the rst accused Charu Chunder Mukerjee 
‘and-the and accused Nilmoney Chatterjee was bad in law and 
therefore all proceedings in respect thereof were null and void inas- 
much as one of the-charges against the znd accused Nilmoney 
Chatterjee that is to say the charge contained in the 3rd count 
‘abovenamed_was distinct and different from the- chargę against the 
‘rst accused Charu Chunder Mukerjee contained in the said in- 
dictment and that the learned’-Judge was asked to reserve this 
point for the consideration of a Full Bench of this Honorable Court 
but the learned Judge refused to reserve the point. 
~ $th—Whereas it has been represented to me that after ` counsel 
on-both sides had addressed the jury the said learned Judge 
“~ charged the jury and in his charge (which was not completely taken 
- <down by counsel on either side) stated to the said jury inter alfa that 
; the said Teller Kunja Behary Ghosh seemed doubtful if. the rst 
accused Charu Chunder Mukerjee- did ‘call out the name of the 
: said Abinash Chunder Holder the. complainant , herein at the time 
«of paying out as aforesaid’ the said roo currency notes for ae ice 
: 16 each on the 13th day of July 1603. 
--§th—And whereas the jury found the rst accused Chara Chun- 
„+ der Mukerjee guilty on the first count and the said and accused 
; Nilmoney Chatterjee guilty on the second “count by a majority of 
~ 6.against 3 but brought in a unanimous verdict of guilty against 
_i the- and accused Nilmoney Chatterjee on the 3rd count. © ` 
’ roth—And whereas it has been represented to me that as soon 
‘as the verdict was delivered an application was made to the learn 
=. ed Judge by counsel for accused Nilmoney -Chatterjee submitting 
"to the.said learned Judge that the verdict ` should not be accepted 
inasmuch ag it was inconsistent and showed that 
failed to understand -the case against the 
udge refused- the said-application and 
pect of all the counts and then 
inder Mukerjee “to 3 years’ 
Nilmoney Chatterjee 
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pai date the 28th’ of- Dinin, 1865, certify that i in my judg- 
ment the points of law whether ‘the accused should have been l 
jointly ‘tried’ whether the direction to the jury. hereinbefore specified 
“was right-in law and whether the omissions to direct the. jury do 
not-in law amount to’a misdirection should be further considered 
sy thé sang ee Coote se ke 

E Ss y i J. B WOODROFFE. 

TE qA e muai ee o Advocate-General of Bengal. - i 

: E ae oe _ -3rd February 1904, 5 

I certify that the ‘facts ‘hereinbefore set out are’ correct to the 

bést of my recollection and Deli, Pa ig g 


A M. R. MEHTA. i 


“~The case accordingly came on for aa ou review under 


clause 26 of the Letters Patent. 
Messrs.’ Robert Al en and R; Mehta for the Aai 


Mr. S P Sinka (Standing Counsel) for the Crown. 
The following judgments, wero delivered : 


Maclean C. J. This case comes before us upon a Certificate 
- of the Advocate-General, under the powers entrusted to him by 
the Letters Patent; and, he has certified the following points of law 
- for our decision :—‘‘ Whether the accused should have been 
. jointly tried; whether. the direction to the jury hereinbefore. specifi- 
ed was right in law and whether. the omissions to direct the jury 
-do not in law amount to a misdirection. ” These are the only, points. 
-- submitted tous: I will deal with. them in-the same order in which 
. -they - have: been: dealt with- Dyt the- certificate and by the learned 
_ counsel in the case. = + ~ 

„Lwill firet.deal--with the question. of whether the t 
should -have been jointly tried. That. depen 
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thinks fit.” 
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scanty materials as we have, as to the actual aran used by the 
learned ‘Judge, in his charge, to say with any certainty, what was or 
was not said.. It is, however, not unimportant to notice that, before 
the jury retired, counsel for the defence did not suggest that this 
point had not been put by the learned Judge, or invite the learned 
‘Judge to put it to the jury. This point then fails. 

The last matter is stated in paragraphs rr and 12 of the Certi- 
ficate; “Whereas the jury found the first accused Charu Chunder 
Mukerjee guilty on the rst count and the said. second accused Nil- 
money Chatterjee guilty on the and count by a majority of 6 against 
3 ‘but brought in an unanimous verdict of guilty against the second 
accused Nilmoney Chatterjee on the 3rd count, and, whereas, it has 
-been represented to me that as soon as the verdict was delivered an 


application was made to the learned Judge by counsel for accused . 
‘Nilmoney Chatterjee. submitting to the said Judge, that the latter 


should not accept or act upon the said verdict, inasmuch as it was 
‘inconsistent and showed that the jury had utterly failed to under- 
stand the case against the accused”. This point has not been certi- 
fied by the Advocate-General, and, even if it had been, there is 
nothing in it to vitiate the conviction. 

The conviction therefore must stand. 


This judgment will cover both the cases. 
' Prinsep, J.: 1 think it is unnecessary that I should say any- 


_ thing further in this matter. 


Hill, J.: I agree in the judgment of the learned Chief Justice, 


-and have nothing to add. 
Harington, J.: I agree in the judgment deliveréd by the 


learned Chief Justice. 


Brett, J.: I also agree. 


A. T. M, Conviction upheld. 
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In the course of fee before the Full Bench i in the case of 
Barendra Kumar Ghose v. Emperor (Heard, 1923, September 5, 6, 
7, 1o and 11) a question was raised as to terms of Certificate granted 
by the Advocate-General under clause 26 of the Letters Patent. 
We set out below the terms of questions reserved under clause 25 
or certificate fs under clause 26 in several well-known cases. ~~ 


* (A) » 4 
The Queen v: Hurrybole Chunder Ghose (1) (Clause 26). : 


Submitted for thé perusal and ‘consideration of G. C. Paul Es- 
quire, Officiating Advocate-General of Bengal under Clause 36 of the 
High Court Charter 186s. 

T. At the last Criminal’ Sessions held'in the High Court and on 
the 2a1id day of February, 1876, the said Kessub Chunder Mannak- 
and Hurrybole Chunder Ghose were convicted by a Special Jury of 
using as genuine certain forged documents and of abetting the same : 
offence respectively ‘and each sentenced by His Lordship Mr. Justice 
Macpherson, the presiding Judge to ten years’ transportation. 

a. During the trial of the prisoners J. Pitt Kennedy Esquire’ 
the Standing ‘Counsel tendered ag evidence against the prisoner 
Hurrybole Chunder Ghose certain statement made by him in the - 
nature of a confession in the house of-his father at Kidderpore in the 
presence of Mr. Inspector Younan Mr. Superintendent Hills and the 
other prisoner. At the time the said statement -was made: the - 
prisoners were inthe custody of. the Police the said . Hurrybole 
Chunder ‘Ghose having been arrested.a short time before under a 
warrant issued by the Deputy Commissioner of Police for the Town 


- of-Calcutta. The said statement upon being made was: immediately - 
reduced into writing by the said Mr. Hills. Some -short time after ` 


upon the removal of the prisoners to Calcutta the prisoner. Hurry- - 5 
bole Chunder Ghose signed and acknowledged the said statement as - 
correct in the presence of J. Lambert Esquire Deputy Commis- - 
sioner of Police for the Town of Calcutta at his private residence 
over the Police Office and the said Deputy Commissioner of Police 
also wrote his name beneath that of the prisoners and Sipo himself - 
as a Magistrate and Justice of Peace. 

3. Although objected to by the prisoners’ counsel his Lord- - 
ship Mr. Justice Macpherson ruled that under section 26 of the- 
Indian-Evidence Act the statement was evidence against the prison- . 
er Hurrybole Chunder Ghose-and accordingly admitted itas such - 4. 

(1) (1876) a5 W. R. Cre 365 I. LR. 1 Cale, 307. f f ie ae 


=. 
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and. afterwards in charging the jury drew their attention to the said `. 


statement and directed them. to take it into their consideration and 


urged iton them as being conclusive evidence of guilt if they bee © 


lieved it was made by the prisoner under.the-circumstances herein- 
before stated. - 


4. The chief objection made at the ‘trial by. the EA) 


counsel Mr, Lowe to the said statement being received as evidence 
was grounded on his submission that a person who is both a police 


officer and a. Magistrate such as the Deputy Commissioner in this 
case cannot separate his functions and is not therefore a Magistrate .. 
within the meaning of section 26 of the Indian Evidence Act and . 


that any Confession made’ to him isa confession made toa police 
officer and therefore, not receivable by section 25. 
3. Itis submitted that for the following reasons- his Taani 


Mr.. Justice Macpherson erred in admitting the said statement as evi- ` 


dence against the prisoner Hurrybole Chunder Ghose and in direct- 
ing the jury to take the said statement into their consideration, 

a. The statement was received as evidence on the ground. that 
the Deputy Commissioner of Police was also a Magistrate of police 


for the town of Calcutta appointed under the provisions of Act IV 


of 1866 B. C, and therefore a Magistrate within the meaning of 
section 26 of the Indian Evidence Act. The Calcutta Gazette for 
1872 (January to June) page 2342 was read to the Court and relied 
upon as showing that the Deputy Commissioner was a Magistrate of 
police. Now turning to Act IV of 1866 B. C. sections 6 and 7 and 
22 we find that His Honor the Lieutenant-Governor of Bengal has 
no power to appoint the Deputy Commissioner of Police a Magis- 
trate of police for the town of Calcutta and that, consequently any 
such appointment must be bad in law. By section 22 of the said Act 
His Honor the Lieutenant Governor “may from time to time ap- 
point a sufficient number of fit persons as Magistrates of Police etc.” 
but’ this section is clearly controlled by sections 6 and 7 of the 
same act. Section 6 says that “The Commissioner of Police shall 
not: ordinarily bea Magistrate of Police under this Act but with 


the sanction of the Governor-General of India in Council may be | 


appointed to that office when the Lieutenant-Governor for special 
reasons may deem it expedient” and section 7 says that “The Com- 
missioner of Police shall be appointed a Justice of the Peace but 
unless he is vested with the jurisdiction of a Magistrate ŠE Police 
(i. e under provisions of section 6) he shall act as a Justice only 
so faras may be necessary for the preservation of the Peace the 
preyention of crimes and the detection, apprehension and detention 
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of offenders in order to their being brought -before.&. Magistrate, of ~: 
Police ‘and so far as may be necessary-for’ the performance ofthe’ ` 


duties assigned to the ‘Commissioner by this Act. The Deputies. 


to the Commissioner of Police may be appointed Justices of. the ` 


Peace and if so appointed shall actin that capacity manors ‘ta. 
the above restriction.” ~~ do aa 

‘From this“ therefore it appears “that oai under: special citćċums- 
tances and with the “previous sanction: of the Governor-General in 
Council shall the Commissioner of Police be appointed .a Magis: 
trate of Police but there is no -provision.in - the act:empowering His 
Honor the Lieutenant-Governor to appoint the-Deputy: Commission= 
er of Police a Magistrate of Police for the town of Calcutta.and from 
sections 6 and 7 it would appear that. he can-do no more thar ap: 


point him a justice of the peace and when so appointed the Deputy 


Commissioner shall act in that capacity’ subject to. the restriction in 
the-said section contained. That it shall act as a justice only so far 
as may be necessary.to bring offenders before a Magistrate of Police 
(and therefore the ‘appointment of J. Lambert Esquire - Deputy 
Commissioner of “Police-to be 4 Magistfate.of Police) was-a wrong 
appointment and. beyond. the powers conferred on His Honor tho 
Lieutenant-Governor of Bengal by Act IV of 1866 (B. C.) the Act 


- under which the Calcutta - ‘Gazette alleges-the said apponit to 


have been made. i : 

6, By the same Gazette of (January to June) an page 2342 
the said, Deputy Commissioner-of Police is also appointed a Magis- 
trate of the,z24 Pergunnahs but such appointment would not entitle 


him to act as a Magistrate in Calcutta outside the local limits of _ 


his ‘Magistracy and even if it did so entitle him under-any circums- 


tances before the- said statement could have been recieved:as evi . 


dence the formalities of section-122 of the Code of Criminal Proce- 
dure should have. been complied with which was not done in the pre- 
sent case. At the trial his Lordship-Mr. Justice Macpherson rejected 
as evidence when tendered certain statements made by both- the- 
prisoners before Moulvi Abdool- Lutiff at his house in Calcutta on 
the ground that notwithstanding the Moulavi was a justice of the 
peace for the -town of'Galcutta-and a Firat Class Magistrate in the 
34 Pergunnahe he had no ‘Magisterial’ powers in the town of Calcutta 
and consequently was not such a Magistrate as- contemplated by 


section’ 26 of the Evidence Act and section 122 of the Code of 


Criminal Procedure. ~- > > a | 
“ The Deputy . Commissioner ` of Police for. the town- ae: < Cal: 


cutta by'thé nature of his office ds a police officer whose duty (inser 
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alia) it-ip to “investigate charges:against accused persons and to aid 
in the detection Of crimes and was acting as such in this case and 
_ issued his search warrant for searching the. house of said-Hurrybole 
Chunder Ghose as a justice of the peace. The prisoner was arrested 
, at Kidderpore after the said search had been effected in the house 
_.of his father. The Deputy Commissioner it is submitted cannot sepa- 
_ date his functions of police officer and Magistrate and therefore is 
not such a Magistrate as it contemplated by section 26 of the Indjan 
| Evidenca Act and any confession made to him falls under section 25 
. of the said Act and therefore cannot be proved in evidence against 
_ the accused person making such confession once being a police 
. Officer. the fact.of his also having been appointed a ae can: 
_ noti make „him less a police officer. - > 
„Such: also, appears to be the opinion of his Lordship Mr. 
` Justice: Markby:who when presiding at the September Sessions. ia 
18743 in the High-Court in its Original Criminal Side- refused to 
receive as evidence „against a prisoner a statement made before Mr. 
Parsons who, was a First Class Magistrate and Supérintendent of 
- Police on the ground that Mr. Parsons was a Superintendent, of 
Police and. not, the Magistrate, before whom the case was pending 
and was acting in his capacity of police officer and-.therefore not 
such a Magistrate as is contemplated by section 26 of the Indian 
Evidence Act, i 
; Soo a Queen v. Oliver Macdonald. 


d. By. the General Clauses Act I of 1868 section 13‘' Magistrate 
. Shall include all persons exercising all ‘or any of the powers of a 
Magistrate undér the Code of Criminal -procedure.” The Deputy 
Commissioner of Police in this case could not have been said to 
have been so acting as he did not follow -the- provisions and 
‘ idirections of the-said- Criminal Procedure Code in receiving and 
- recording such statement as aforesaid and therefore the said 
statement ought not to have been- admitted as evidence against 
the: prisoner, 

e. ~The Indian Evidence Act I gives no definition of the<term 
“ Magistrate.” In clause r of Act IX of 1868 (tax on trades and 
professions) the term Magistrate includes Magistrates of Police and 
Justices of the peace but this definition is solely confined to that Act. 
In clause 2 Act XIV of 1868 (the Indian Contagious- Disease 
Act) the term Magistrate includes a Magistrate -of Police- -in a 

` Presidency ‘Town but that definition is confined to the Act. - 
- In.no Act of-the Legislature, can «the: applicant- find the term 
Justice of the Peace defined so as to come- within the . meaning of 
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"thé term Magisirate as a a by section 26 of the Indian 


Evidence Act, 

-6. The present applicant is therefore desirous that -if- the 
Officiating —Advocate-General should think it right and- if he should 
be of opinion that the learned Judge has érred in receiving in 


_ evidence the said statement against the prisoner Hurrybole Chunder 


Ghose and in overruling the objections made’ to the reception in 
evidence of the said -statement by the prisoner’s counsel that he 
should certify that in his judgment there is an error in the decision 
of a point of law decided by the Court of Original- ‘Criminal Juris- 
diction in order that the matter may be re-argued or if he should so 
think fit that he should certify that a point of law has been decid- 
ed by the said Court which should be further ‘considered that the 
proper steps may be taken for setting down the said point of 
law for fuller argument and decision therein and obtaining the 


benefit of such order as may be passed by the Court. 


The applicant therefore prays that the Officiating Advocate- 
General will peruse and consider this appeal case, and if he shall 
consider it right that he will exercise his powers under clause 26 of 


“the High Court Charter of 1865 and certify the case for argument 


before the Court accordingly. 


t 


Sd. (Illegible). T AG a 
Attorney for the Defendant `` 

- " Hurrybole Chunder Ghose. 

I re in my opinion there are good ‘grounds in this 


. case for applying to the Advocate-General to exercise his powers 


_ under clause 26 of the Charter of 1865. 


Robert Allen. - 
I hereby certify that there is a point of law (decided in this 


_ case) namely whether the statement mentioned and set forth in 


the second paragraph of the above case submitted to me was 


. admissible in evidence, which should be further considered. ; 


G. C. Paul, i 
15th March, aca ae: Ofig. Advocate-General. 
oe Be ee Ree 


The Empress v. Pemantle (1) (Clause a5) 
"Questions framed. to ibe resorved under clause g5 of the. Letters 


. Patent beni 


“Whether. the prisoner. Alfred Bey B. Bemantle: has com- 


, ines the Offence of. kidnapping from lawful suardinoship.. within 
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the meaning of section 361 of.the Penal Code, by inducing one 
Eva Fleury aged 15 years and 7 months, the illegitimate child of one 
- Mrs, Caroline Fleury deceased, to leave the protection and guardian- 
ship’ of one’ Mrs. Jane Loreu: zen who had been requested by the 
“mother of the-said illegitimate child to take: care-of her after the 


--mother’s ‘death, it being-established in evidence that the said Eva 


Fleury of her own accord and without any compulsion on the part 
of the prisoner left the -protection of the said Jane Loreutzeń and 
“Joined the prisoner with whom she had illicit intercourse. 
` .@. Whether on ‘the evidence -adduced by the prosecution the 
said Mrs, Jane Loreutzen was the lawful: guardian of the illegiti- 
< mate child Eva Fleury within the true meaning of section 361 of 
-the-Penal Code and whether in such a casa the said Eva Fleury 
was or was'not. competent to put am end to the guardianship of 
. Mrs. Loreutzen by consenting to live with the prisoner and 
whether such consent on the part of an illegitimate child is or not 
a valid defence to a prosecution under section 361 of the Penal 
Code. 

3. Whether the learned judge Mr. Justice: Cunningham have 
tightly ‘directed the jury in telling them as a matter of .law that 
Mrs. Lareutzen having been requested by the mother of the child 
to take care of her and the child being under 16 years of age, Mrs. 
Lareutzen was the lawful guardian of the child for the purposes of 
section 361 of the Penal Code, even though the child might have 


+ willingly left the protection of Mrs. Loreutzen. 


“4. Whether the learned Judge ought not to have directed the 
jury to the effect that if they believed that Mrs. Lareutzen had 

- acquiesced in the improper intimacy between the prisoner and 
Eva Fleury and if thej jury thought that Mrs. Loreutzen had neg- 
` lected to protect and take proper care of Eva Fleury or had con- 
“nived at the improper intimacy between Eva Fleury-and the 
prisoner that such acquiescence or connivance or want of caré would 

- amount to the consent of Mrs. Loreutzen within the meaning of 
section 36r orthat the jury would be justified in inferring her 
- consent from such acquiescence connivance or want of Proper care 
- of the child. 


5. Whether the learned Judge did not misdirect the j jury in 


“Omitting to tell them that it was for them to consider whether 


‘the consent of -Mrs. Loreutzen could or could not be inferred from 
“her own conduct and the evidence.in the-case. 


~- - § Whether there. was. any -evidènce ~to.. ana A that . the 


prisoner on the. 7th March: 1882, “took” or “- enticed”, as stated 
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in the..charge, Eva Fleury irom the lawful- er of pte 
Loreutzen. g 
4. Whether: the letters of the prisoner which bar ‘no TEN 


.. were rightly. placed. before the learned Judge as evidence of taking 
. or enticing Eva Fleury on the occasions specified in thé charge in~ 


the absence, of an evidence to show when ‘those letters: were 
written or received, - š 
8. - Whether the Jury -ought not to have etn told that if. the. 
prisoner-honestly believed that Mrs, Loreutzen was not the lawful 
guardian of Eva Fleury he was not guilty of an offence under gec- 
> 9. Whether the learned: Judge gigih not ‘to have held that 
there was no case against the prisoner to go to the jury: 
`P. L. ROY, 
; A. F. M. Abdur Rahaman. 
i ° : “ Advocates for the prisoner. 


ms i ee gis 
Queen Empr: v. Shid Chunder Mitter (x) (Clause 36). i 

To -s 2% y 

| The Honsmble G. C. Paul. GLE M 
Advocate-General of. Bengal. Sis - 
~ In. the matter of one Shib Chunder 
F Mitter, a prisoner in the Presidency Jail. 
The humble petition of Shib Chun- 
der Mitter at present a prisoner in. the. 

Presidency Ja a 

Shewethim- | 


4 


Ist. That your petitioner was ‘the cashier ofthe Bn of Pram 


` cis "Ramsay and Company and Ramsay Wakefield and Company. 


and. That your petitioner was tried on the r5th and. 16th:days 
of July last by the Honorable Mr..Justice Field and a common- Jury . 


“at the last Sessions of the High.Court upon certain charges preferred 


against him under sections 467, 468, 47% and ‘406 of the Indian - 
Penal Code in respect. of certain cash vouchers or orders for pay-- 


' ment of. money by your petitioner which it was alleged had ,been- 


altered. into larger ‘amounts iby your petitioner and credit taken ‘by 
your petitioner for the.larger amounts and was acquitted on all: 


_ 


< {0} (1884) 1; Le, R. ro Calc. 1079: © a i ue AA 
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3rd. That your petitioner was again tried on'the r7th-day of 


July last by the same learned Judge but a different jury-upon-a . 


second: set of -charges under the said sections of the Indian Penal 


Code in respect of three other vouche s of a similar kind for postage’ 


on bearing parcels and was convicted on such charges-and sentenced 
by the said Mr. Justice Fleld to three years’ rigorous imprisonment. 
4th. That the said vouchers were respectively:.dated the 2th 
February, 1884, ‘the 5th March, 1884; and the 6th-of March 1884, 
and were (as sworn in evidence) originally drawn or written out as 
cash vouchers for the sums of-8 annas; 4 annas and-8 arnas 
respectively. but apparently altered into Rs.-2-8as, Rs. 3-4as and 


Rs, e8as respectively and the principal question. at the triak 


was asto who had made the addition of the ‘figures “2”. ‘'3” and 
“2” respectively. to the said three vouchers: 


sth. The prosecution called four witnesses and amongst others . 


a certain Post Office peon named Ameer Ali who produced: his Post- 
man’s book written in the English language’both in words and figures 


who deposed to three entries in such book as relating to the deli-- 
very of certain parcels in respect of which the: said.three vouchers’. 


had been issued for payment by your petitioner for -the postage due 


thereon and again the said’ Ameer Ali deposed in’ cross-examination’ - 


to the fact that the said Book was written by him and the entries 
spoken to were made by him. The thrée said entries were 


written in the English language and character both in words and 


figures and contained (ister alia) five specimens of the figure “3” 
and four specimens of the figure‘‘z”besides other letters and figures. 


Another witness for the prosecution one Mr. Gaviss also deposed , 


to the fact that the said Ameer Ali knew: the Enplish language. 


6th. That your petitioners counsel at such trial (¢#/er alia). 
pointed out and urged upon the jury that a comparison between the. 
figures “‘a’s and “37s in the altered vouchers and the figures in the 
said book called. Postman'’s Book would show that the character of, , 


thé writing was the same and that there was a nearer resemblance 


between the figures in the said book and the figures in the altered. l 


vouchers-than between the figures in the altered vouchers and the 
cash book of the prisoner which had also been proved in. evidence 
and he,further.drew the attentionof the jury tothe fact that the 
motivé of ability andthe Opportunity to commit the said forgeries. 


being equal to the prisoner and the said Dak Peon, it had not. been, 


satisfactorily- proved by the prosecution that the prisoner was the 
man who had. committed the alleged: forgeries. - _ 
jih, That the said learned Judge in his charge athe said jury 
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amongst other things directed_the said jury. that there was no evi- 
dence before them that. the said peon Ameer. Ali could make the, - 


English figures “2” and “3” upon which your petitioner's counsel 
immediately called the, attention of the said Judge to the evidence 
that the said Ameer Ali had deposed that the said book was his 


book and was kept and written by him and that Mr. Daviss had a 
‘sworn that Ameer Ali knew English and further that that the prose- 
cution had put in eyidence entries in the -said book written by the _ . 


peon whereupon the said Judge replied “I knew that, yet, still I 
maintain that there is no evidence that the peon could make the 
figures a and 3 in the .vouchers.or could write English figures” or 
words to that effect. . 


‘Sth. „That the said learned ae TEEN his chaei to the 
jury said nothing to alter or modify the effect of his said discretion 


in the last paragraph referred to. 

‘oth. That the saii learned Judge in his diigi to. the jury ee 
their attention to the general facts of the case as appearing from the 
evidence and (infer alfa) stated that he agreed with the observation 
of the counsel for your. petitioner that it was.either the Dak Peon 
Ameer Ali or your petitioner who committed the said forgeries and 


without having modified the statement as hereinbefore mentioned . 


that there was. no evidence before them that the said Ameer Ali 
could make the English figures “2” and “3” he-left it to the jury to 
say whether they had any reasonable doubt as to whether or not it 


was the accused your petitioner who had made the said alteration . 


and that if they had a reasonable doubt on the matter eye were to 
give your petitioner the benefit of the same. | 

roth. Your petitioner submits that the said learned judge misdi- 
rected the. jury:and-further submits that the effect of such misdirec- 
tion on a most vilal-point in the case, namely the evidence. of the abi- 
lity of the said Ameer. Ali to make.such alterations in the said vouch- 
ers'was such as.to leave-the jury almost no option but to convict your 


petitioner and -your petitioner taking into consideration.the different . 


view which the previous jury took upon similar . evidence firmly: be- 


lieves: that the jury convicted “him in consequence.of ` such misdirec- - 


tion by the said learned Judge. ; l Ws 
‘rith. - That after the sajid.Jearned: Jaike side as aforesaid 


the said Postman’s Book was not examined’by the jury. or asked’ on ‘ 


for the: purpose‘of comparison or for any other purpose, . 
rath. Thatat the close of his charge tothe jury your peti- 
tioner’s counsel applied to the said learned Judge that it might be 


"t 
~ # whe 
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noted that he took exception to the said charge. on'the ground of 

misdirection in order that the point as to whether it was a misdirec- 

tion or not might be reserved but the said Judge declined to accede 

to the said request. | 

kk l Your petitioner therefore prays that 
you will take the said petition into consi- 
deration and tbe matter aforesaid referred 
to therein and grant your certificate under 
the provisions of clause 26 of the Charter 
of the High Court of Judicature in order 
that the same may be brought before 
the Court and the matter referred to be 
~ heard and determined. | 
Witness Shib Chunder Mitter. 
` (Sd), John Wilkerson 
Jailer. E 


I hereby certify that in my judgment the point of law mentioned 
in the above petition and decided by Mr. Justice Field therein sta- 
ted should be further considered by the High Court under the provi- 
sions of section 25 of the Letters Patent for the High Court of Judi- 
` cature at Fort William in Bengal. l 

(Sd). G. C. Paul, 
21st Augst-34. _ Advocate-General of Bengal. 





(D) 
Queen-Empress v. Nilmadhub Mitter (1) (Clause 25) 


Roints reserved under Clause 25 of the Letters Patent :— 

1. Under clause 25 ofthe Letters Patent 1 reserve the point of 
law hereinafter stated for the opinion of the Court. 

a. The prisoner was tried before me and a Special Jury at the 
present Criminal Sessions, upon a charge of murdering his father, 
_ Khetter Mohan Mitter. He was said to. have shot his father, at the 

house of the latter, No. 86, Cornwallis street, at about r a. m, on 
~ Monday, the 26th March last. The father died on the 28th. 

3. The-police investigation began early in the morning of the 
26th and continued throughout the day. Soon after 6 o'clock 
p.’m., Babu Kali Nath Mitter, a Presidency Magistrate, who had been 
sent for, arrived at the house, 86 Cornwallis ne I 

(3) (1888) I, kaa Re 15 Cale. 595. = j A 
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ner was in -custody of the police. The prisoner then made a con- 
fession in the presence of Babu Kali Nath Mitter. 

4. The facts with reference to the language in which the Magis- 
trate and the prisoner spoke to one another, and with reference to 
the mode in which the confession was recorded, appear from the 
evidence of- Babu Kali Nath Mitter, which so far as it bears upon 
this matter, is-as follows. In examination-in-chief he said :— 

“I knew the late Khetter Moban Milter. I had once, so far as 
I remember, seen the prisoner before the time I took down his 
statement.- I remember going to 86 Cornwalis Street on the 26th 
of March. This statement ‘B’ is in my writing. It is the deposition 
made by Nilmadhub. The signature is his. I went in conse- 
quence of having received a letter. Before I began writing I had 
a conversation with Nilmadhub. No one else was in the room; 


- Before taking his deposition I asked him questions. I asked him 


whether it was’ true that he wanted to make any statement. He 
said, ‘ yes,’ he wanted to make a statement. I asked whether he 


‘wanted to do so voluntarily or, whether any -pressure had been 


brought to bear upon him. He said he wanted to make a statement, 
it was voluntary on his part, no pressure had been brought to bear 
on him, This first conversation was In Bengali. He understands 
English and speaks English. In tbe deposition the questions were 
put in English, one and all. He gave some answers in English and 


some in Bengali. When he gave an answer in Bengali, I rendered , 


it into English, read it over to him, and asked him if that was his 
answer, and he said, ‘yes.’ i 

In cross-examination the witness said :— 

“I put no question in Bengali when taking down his statement. 
Before that I spoke to him in Bengali. Out of the answers I can- 


"not give you the exact answers that were given in Bengali. The 


two answers marked B 1 and B 2 were given in Bengali.” 
The witness also in his cross-examination said :— 
“In ‘Br’ a part, not the whole, of the English is a translation of 
the Bengali that follows 1 put no questions in both English and 
Bengali.” | 


NA 


g. The confession with the verification of it are as follows :— 


. 86, Cornwallis Street. 
dh ae l ib 26th March. 
' Marked B, 


‘Q. What i your name? 
A, My name is Nilmadbub Mitter, 
3 


AN 
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Q. Do you wish to make any statement regarding the wounds in- 
flicted on your father, Babu Khetter Mohan Mitter? ` 

A: Yes, I do. Ta 4 me 

Q. Von. must know that. there is no ADANG on your part in 
making any statement, and should it -be against your interest it will 
be used against you. Are you, having heard ‘this, still willing to 
make the statement? . | 

- A. Yes, having heard this 4 am still willing’ to fake the state- 
ment. 
: Q: ' Has any ‘inducement been made by any one: to er eee 
to make this statement or are you making it of your own free will? 

A. No inducement haa been used” ae Ii am salman: the state- 


_ ment of my, owm free will. © ~ B E : pee at 


sie. Who shot your father ? 
JA I shot ` my father, Babu Khetter Mohun Mitter. 
Q. When did you do it and under what circumstances ? ` 


"Bi, :—À, Last night I shot him when:he was asleep.in his bed 
‘at about'r. goa mM, I shot him with this pistol. I shot'only once. 


My father was then lying © in a room to the south of other house 
(sic), That is the room in which hé generally “sleeps. I also shot 
my youngest brother at the same ‘time by firing another shot. He 
was asleep inthe next room, The Bengali words used by Nil- 
madhub Mitter are-wtfy Stata Pratts sfa atfgatfe, ca Paaa 
qima atana S a2, ata Sta Aea bai AK 15 2 (ratna 


aT atfaxt fe. 1 i T 


Q. Where did you get this Pm : 
A. I purchased it from Messrs.. Walier Locke & Co, about a 


"fortnight ago.’ I purchased it myself, 


~ 


Q. Why did you shoot’ your father and brother. ? 
Ba. :—A. !I shot my father because he did not behave properly with 


me, and lately J asked ‘him for Rs.. 10,000- for giving deposit to 


Messrs Barry &, Co. for obtaining the post of cashier. My father 
refused -to pay the money. “ This is nearly zo or a2 days ago. I 


then purchased the pistol with the object of shooting my father. 
_ I shot my brother Rajkristo Mitter because he’ used to create ill- 


| feeling between myself and my father. 


After purchasing the pistol I kept it, with the case, behind the 
book-shelf in the room in which I am now making the statement. 
Q. When'did you purchase the’ bullets ? T 


A T purchased them at the same time that I purchased the” 


pistol. 
Q. Where did the pistol remain? -.: a 


aas 
* St 4, wr. 
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A. It remained behind the book-shelf until I took it out this 
morning at I, 30. A. M. 


Q. Where did you leave the pistol after shooting your father 
and brother ? 


A. I left it atthe room in which my brother was sleeping. 
Nilmadhub Mitter, 


- Nore,—I believe that this confession was voluntarily made. It 
was taken in my presence and hearing, and was read over to the 
person making it, admitted by him to be correct, and it contains a 
full and true account of the statement made by him. i 

Kally Nath Mitter, 
Presidency Magistrate, 
26th March, 1888, | 

The Bengali words used by Nilmadhub Mitter are—I shot my 
father with bullet. The pistol with which I shot is this (one) and, 
after that, I shot my brother with the same pistol. 

A true translation of the annexed Bengali confession, 


Bihari Lal Pal, 
Interpreter and Translator.” 
l High Court, Original Side, 
1st May, 1888 
6. There is nothing to show that the irregularity, if any, in the 
mode of recording the confession has injured the accused in any 
way as to his defence on the merits, f 
7. Apart from the confession, the other evidence in the case 
was not sufficient to support a conviction against the prisoner, and 
I so told the jury. 
8. The admissibility of the confession was objected to upon 
various grounds, all of which, except the ore hereinafter mentioned, 


~ were finally disposed of at the trial. I admitted the confession in 
, evidence. 


g. A majority of six to three of the jury returned a verdict of 
guilty, in which I agreed, and the prisoner was convicted, subject 
tothe opinion of the Court upon the question hereinafter stated. 
Sentence was deferred, and the prisoner remanded to jail. 

10. The question which I reserve is, whether, haying regard 
to the facts stated by “Babu Kali Nath Mitter, and to the term of 
the confession itself, that confession is rendered inadmissible in 
point of law, by reason of some of the -answers of the ‘prisoner 
having been given in Bengali but recorded in English, ~ -- 

-A, Wilson. 
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a fF + (ŒE) 
Empress v, Patrick Me, Guire (1) (Clause-26), - 
Certificate granted by the pooner of oe 


Whereas | one Patrick Mc. Guire at present a prigoner- confined 
in the Presidency- -Jail of Calcutta was put on his trial at the rst Cri- 
; minal Sessions-1898-before the . Hon'ble Mr, Justice Hill one of the 
Judges -of this Honourable Court and a Common Jury on various 
dates on and between the 8th and 15th days of February, 1898 
upon the following charge.:—‘‘Fhat he the said Patrick Me. Guire 
on or about the twentieth day of September in the year of our Lord 
„one thousand eight hundred and ninety-seven, in Calcutta afore- 
said being then employed as an agent by one Reginald Berry and 
‘having been entrusted in such capacity with a. draft No. 8024 bear- 
ing date the third day of September one thousand eight hundred 
and ninety seven for Rupees three thousand six hundred and fifty 
nine anna-one-and pies eight drawn by the. Delhi. and London 
Banks Limited in London on the Delhi and London Bank Limited 
in Calcutta in favour of one J. Lowis and endorsed by the said-J. 
Lowis over to him the said Patrick Mc. Guire and he the said 
Patrick Mc. Guire committed criminal breach of trust by dis- 
honestly converting the said draft or the proceeds thereof to his 
“own use and thereby he the said Patrick McGuire committed san 
Rae punishable under section 409 of the Indian Penal Code.” 
>- And whereas on: the said «sth day of February, 1898, the said 
; i ‘Patrick Mc, Guire was convicted of the offence se charged and 
“was sentenced to ùndergo three years’ rigorous imprisonment and 
to paya fine of ae 1,000 to be paid to the-complainant when 
realized. i f : i 
‘| -And whereas it has been P to me that on the said 
2 trial of the said Patrick Mc. Guire there was tendered and admitted 
- inevidence on behalf of the Crown certain documents to wit 
: - Exhibits D and I purporting to be certified copies of certain entries 
-in the books of the Calcutta branch of the Delhi and London Bank 
Limited and also a certain other document to-wit Exhibit-J. purport- 
>. ing to be a certified copy of- certain’ entries in the books of the 
Credit Lyonnais Calcutta but which - certificate was not in the, form 
_ prescribed by the Bankers Books Evidence Act, 1897. 
- And whereas it has been represented to me that the aforesaid 
banks were | -and are respectively companieg carrying "on the busi- 
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‘ness of bankers in India but were not nor was either of them regis- 


tered under any of the enactments relating to companies from time 


f 


to time in force in British India or incorporated by an Act of Parlia- . 


mentor of the Governor-General-in Council or by ‘Royal Charter 
or Letters Patent and were not nor was either of them partnerships 
or individuals to whose books the provisions of the said Act were 
extended. 

-And whereas I am of opinion that the. said’ Exhibits D and I 
were not under the circumstances hereinbefore stated admissible in 
evidence against the said Patrick Mc. Guire and whereas I am of 
opinion -that the said exhibit J. was not under the circumstances 
hereinbefore stated admissible in evidence against the said Patrick 


- Me. Guire. and was even if the said Credit Lyonnais were a bank 


within the meaning of the aforesaid Act or a partnership or indivi- 
dual to whose books the provisions of the said act had-been extend- 


‘ed inadmissible in evidence as against the said Patrick Mc. Guire 


by reason of its not being certified as required by the said Act. 
_And whereas it has been represented to me that the aforesaid 
exhibits so erroneously admitted in evidence- as aforesaid were 
handed to witnesses-who “regard being had to the time when the 
persons by. whom and-the circumstances under which the copies 


- were made.” were not entitled-to refresh their memory therefrom or 
‘thereby but were nevertheless after perusal thereof een to 
` depose to the facts appearing in the said exhibits. 


‘And whereas I am of opinion that the said exhibits should not 
have been placed in the hands of the witnesses to whom they 


_ were handed and such witnesses should not have been permitted 


after perusal thereof to depose to the facts ‘appearing thereon 


“and that the statements made by them with reference to the facts 


appearing thereon were not-sadmissible in evidence. 

And whereas it has been represented to me that a commission 
was at the instance of the said Patrick Mc. Guire issued under sec- 
tion 503 of the Criminal ‘Procedure Code out of and under the seal 
of this Honorable Court on the rath day of February 1898 directed 
to the District Magistrate of the 24-Pergannahs Alipore authorising 


“him to summon and examine viva voce one Mrs. Jane M. Walmsley 
“then in the Presidency General Hospital in the 24-Pergannahs as a 


witness on behalf of the defence with liberty to the prosecution to 
join in the said commission of which, liberty. the counsel for the 
Crown availed himself and cross examined the'witness which commis- 


“. sion was made returnable at 11 o’clock in the forenoon of Tuesday 


rsth day of-February 1898 to the address of the Clerk of the Crown 


t $a, 
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and that it was ordered that the. evidence: to be taken under such 
commission should be received and used | at the. -trial of the’ said 
Patrick Mc. Guire saving all just exeepnons tó the admissibility 
thereof, 


-And whereas it has been further represented: to me that the said 
commission was ‘daly executed on the t4th day of February 1898 
by the Officiating Joint Magistrate of the. 24-Pergannahs whom the 
said District Magistrate had appointed i in that behalf and was by 
such Officiating Joint Magistrate returned under cover of letter 
No. 732 dated the rsth February 1898 to. the. address of the Regis- 
trar of the High Court. 


ra 

And whereas it has been further - represented . to me, that it being 
unknown at.11 A.M. Of the: morning. of the rsth February 1898 and 
even up to the time of the conviction and sentence of the said Patrick 
"Mc. Guire:whether the said commission so executed as aforesaid 
. “had-been returned to. the High Court or not the counsel for the 
prisoner stating as the fact was that the said commission had been 
executed on the previous day before entering upon his Client's 
defence applied to the said presiding Judge to adjourn the case 
until the commission had been returned and he was in a position to 
‘tender the same but that the said presiding Judge thereupon. direc- 
ted the said counsel to address the-jury. for the defence, observing 
that should the commission be returned before the termination of 
“the case he should be allowed to put in the same -and to address the 
‘jury thereon .and-. that the said counsel for the said Patrick Mc. 
Guire having concluded his address and the Standing í Counsel having 
replied on the case the said counsel for the said Parick Me. „Guire as 
the said presiding Judge was about to charge the jury. again applied 
- to the Court to adjourn the trial until the said commission was’ 
„returned but the said Judge did not see fit to accede to ‘such appli- 
cation and proceeded to charge the jury. _ Da : 


And whereas it appears to me on perusal of the ‘deposition of 
. the said Mrs, Jane M. Walmsley that the evidence given by ber on 
commission would if believed by the jury alena assist the 
prisoner’s- defence.- 


And whereas I ani of opinion thet before directing the issue of 
the said commission the said learned Judge. must have deemed the 
d issue thereof necessary to the ends of justice he should in the judi- 
cial exercise of his discretion under the.circumstances. hereinbefore 


appearing have adjourned the trial fora time reasonably sufficient 
for the return of the said commission. 
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And whereas I am of opinión that the "said learned presiding 
Judge erroneously decided the following points of law :— 

(a) For that the said learned Judge erred in law in admitting ih 
evidence exhibits D, I & T as against the said Patrick Mc. Guire. | 

(b) For that the said learned Judge erred in law in permitting 
the aforesaid exhibits to be handed to certain’ witnesses’ and in ad- 
mitting in evidence the statements made by auch Witnesses after 
perusal thereof, 

(c) For that the said learned Judge exercised his judicial dis- 
cretion erroneously in not granting the adjournment for a reasonable 
time applied for by the counsel for the prisoner for the return of the 
commission directed for the examination wiva voce of Mrs. Jone 
M. -Walmsley. 8 

l certify-that in my judgment the above points > of law were erro- 
neously decided and should be further considered by this. Honor- 
able Court. a 

J. T. Woodroffe, 


t, Advocate-General of Bengal. 
‘oth January, 1900. 


E (F) 
Emperor on the prosecution of Hurjee Mull v, Imam Ali Sircar (x) 
(Clause 26.) 
Certificate of the Advocate-General under clause 26 of the Let- 


‘ters Patent 1865. 


1, Whereas the prisoner abovenamed was on the 24th day of 
August 1903 charged at the Criminal Session holden, in this Honor- 
able Court in its Original Criminal Jurisdiction before the Honor- , 


able Mr. Justice Rampini anda Jury on an indictaient as fol- 
lows :— 


Furstly—That the prisoner on or about the 8th day of June 1903 
in the shop of Mosahib Sircar at Juggernath ‘Ghat in the town of 


osm 


Calcutta did forge a certain document or part of a document to wit ` 


an endorsement purporting to be a payment of a sum of Rupees sor 
to the firn of Bhairo Bux Bogla’ through ‘one Bungshee Dhur on 
the r7th Jaisto corresponding with the 31st day of May, 1903 ona 


‘bill dated 2 3rd May £903 for-the price of goods to wit, 50 bags of 


tobacco supplied by the said firm of Bhairo Bux Bogla to the firm 
of the said Mosahib- Sircar with intent to cause damage Or injury 
(1) (1903) 8 C, W. N. 278, bi 
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to tho said firm of Bhairo Bux Bogla or with intent to, commit, fraud 


-+ 


|| 


| 


tures at Fott. William:in Bengal. © -. 


or that fraud might be committed and that the prisoner thereby 
_ committed an offence punishable under section 465 of the Indian 
-Penal Code and ‘within the cognisance. of the High Court of Judica- 


1 


| Secondly—That the prisoner at or about the time and in the 
place aforesaid did čomiit forgery of a certain document to wit an 
“endorsement purporting to be a payment of Rupees sor to the said 
firm of Bhairo Bux Bogla through one Bungsheedhur on a bill dated 
the 23rd May, 1903, for the pricé!of:goods, to wit 50 bags of tobacco 
' supplied by the said firmiof. Bhairo. Bux Bogla tothe firm of the 
said Mosahib Sircar intending that.'the said forged endorsement 
should. be used for the purpose of cheating and thereby committed 
an offence punishable under section 468 of the Indian Penal: ‘Code 
and within the cognisance of the’ a Court of Judicature at t Fort, 
_ William in Bengal: ae 4. me. ys 4 - 8 


ka 


‘Thirdly—That the prisoner-at or about the time and i in the: “place 
aforesaid’ did attempt to *conimit cheating’ and iñ such attempt did 
an act towards the commission. of such offence to wit by making an 
endorsement purporting to. be R, payment of a sum of Rupees sor to 
“the firm of Bhairo Bux’ 'Bogla through one Bungsheedhuron the 17th 
Jaisto corresponding with the 31st day of May 1903 on a bill dated 
_ 231d May 1903 for the price ‘of goods to-wit 50 bags of tobacco 
supplied by the said firm of Bhairo Bux Bogla to the firm of the said 


, Mosahib Sircar with intent to commit cheating thereby and that the 


= 411 and 511 of the Indian Penak Code. ., 


A 


1 
ar 


° prisoner thereby committed ‘an. offence_ punishable under. sections 
m E os sh 
| 2. And whereas it has been represented to me that the case ‘for 


the prosecution as disclosed in the Gudane was -to the ane 
effect: — 


Pa wa 


Oi 


3 (a) That on the 23rd May, 1903 a contract hed been eater 


| into for the sale of certain tobacco by. the. complainant’s firm. of 


‘Bhairo Bux Bogla to the prisoner’s firm of Mosahib Sircar-and that 
- on the date of the said contract one- -Meghnath Dhawa an employee, 
-in the prisoner’s firm had signed a bill for the: said Boos. da ‘which 


T the following is a copy translation. TE 
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hairo Bux. 








=, Names of purchaser debited—Mosahib seas 
| Through Jugal Kedar. 
E zl f Rangoon tobacco so bags Maunds rI14-1 134 oe ` 
£ q Less Dholta 216 Maunds @ o Ton @ 2. 
5 ‘Balance Maunds 111-344 @ 8. 
Z 5 Chatki @ 13 per roo Maunds' which is- r4 Seers 
834 Chattacks. 
Bags 50 @ 0-4-0 
| Birti @ o-1-3 a cart. 
In red. eg 

l Bhairo Bux Bogla ; 

; Signature : l 
Mith Rangoon (illegible) tobacco 

: one anna, o 
o bags 1141174 (illegible) @ 8- - 
Sri Mosahib Sircar 

- - -of Posta, ` ~ 

_ by the pen of Meghnath Dholta. ee 
ogay Sas i 4 
a 5 gs GE FE E 
DB PF- 26 ra iM, - 
TEPS Beas OS GG woe 

‘a ao | ony, 

aa ao fæ! 5 3 a 8 + ss 
ay. H- © 2 ga 
gat gis 2 nO 
A. > = i ia | i ' 
22895 832% 3 
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[Baio Box Bhairo Bux, 
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- Address No. 73, Burtollah Street. 
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Calcutta, dated 23rd May, 1903.- 
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(b) That on ŝth of June 1903, “the said bill haying | in the mean- 
time been all along in the possession of the complainant,’ one 
Bungsheedhur, a Jemadar in the complainant’s employ, presented 
the said bill to the prisoner for payment and that the prisoner there- 
upon wrote on the back of the said bill an endorsement in Bengali 
of which the following is a copy translation :— 


17th Jaisto 
Through Bungsheedhur Mar wari 
Cos as Wi ea? Ri 501 


(9) That the said Bungsheedhur thereupon protested sean the | 


said endorsement and tore and snatched away a portion of the said 
_ bill from the prisoner and took the other portion also away from him 
saying that nothing had been paid,’ while the prisoner stated that 
Rupees sor had. been paid on the said date. l 

: g _ and 

(d) Thereupon .the complainant Hurjee Mull the moonib 
gomastah of the said firm of Bhairo Bux Bogla, having received in- 
formation of what had happened saw the prisoner and asked him 
what he had done and the accused told him to go away and there- 
upon the said complainant laid i a charge against the prisoner at the 
‘Thanah. ie 

3. And whereas it has ben represented tome that upon the 
” close of the ‘case for the prosecution the prisoners counsel submit- 
ted to the said learned Judge that upcn the above facts there was 


no evidence to go to the jury in support of any of the said counts- 


and.farther as regards the said third count that it was bad inasmuch 
as it did not disclose the name of the person the prisoner was alleged 
to have attempted to deceive, but the said learned Judge overruled 
the said objections saying that the prisoner was alleged to have 
attempted to deceive the complainant Hurjee Mull and allowed the 
case to go to the jury upon the said counts. 


4. , And whereas it has been represented to me that ‘thereafter 
the counsel for the defence called on behalf of the prisoner two 


witnesses who deposed that the said Rupees sor had been paid to : 
the said Bungsheedhur on the said 17th day of Jaista and deposed ` 


also to certain entries in the prisoner’s books of account showing 
the said payment. Such books consisting ofa rough and a pucca 
day-book, a cash-book, and a ledger, in all of which the said entries 
appeared under the said date, That the said rough book was fot 
balanced daily but on each day the entries were totalled up. So 
that no entry could thereafter have been interpolated without altor- 
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ation of ili said oul and that no wack alteration was shown-or sug- 
vested :—that the said pucca day-book, and cash book were balanced: 
daily and no interpolation could have. been made therein’ without 
altering the said balance, and no ‘such alteration was shown or sug- 
gested, and that the said est was regularly posted.in the ordinary. 
course of business. 

5. And whereas it has been A sate to me that after coun- 
‘sel on both sides had addressed the jury, the-said learned Judge 
charged the Jury ; ‘and in the course of the said charge (which was 
not taken down completely by counsel on either side) stated to the 
jury, inter alia, a8 follows-—namely — ` 

(a) "Ifthe intention of the accused was to, make it appear that 
the endorsement was made on ‘the r7th Jaista then it isa forgery. 
Mr, Garth has said that that intent is charged but that is hot so.” 

(b) “ Did the accused pay Rupees sox on- the 17th Jaisto? If 
he did, then there is no forgery or cheating and the endorsement is 
not a false document ; if he did not then he = be found guilty 
on all. the charges,’ 

. (c) “Ifyou find that there is no forgery you may still find the 
accused guilty of attempting to cheat under sections 414 and gtr.” 

(d) “As totwo of the books produced by the defence it is 


‘quite possible that there may have been interpolations ; and-even 


if the entries were made on the 17th of Jaisto—does that satisfy 


‘you the payment was made on that day? IfI owed you Rupees 


1,000 would a hundred entries in my cashbooks satisfy you that I 
had paid the money.” 

(e) “Why did they (meaning the prisoner’s firm) not take 
Bungsheedhur’s signature in their books? Would they not have 
taken his signature in the books or a receipt from him, considering 
that this was the first transaction between them and that Bungee: 
dhur had not brought the bill.” 

(f). “Ifthe money was not paid then you must consider the 
intention of the eidorsement ‘when -you consider the charge of for- 


‘gery-and cheating.: The endorsement is made in such a manner as 
‘to-show that it was made on the 17th of Jaisto." 


+6, And whereas the prisoner was found guilty by the = on 


‘all the said three counts of the said indictment and was sentenced 


by the said learned Judge to two years’ rigorous imprisonmént. 
7. And whereas the facts hereinbefore set out have been certi- 


'fied to me by counsel for the prisoner as appears from the certificate 


hereunder written. 
Now I Lewis Pugh Pugh, Officiating Advocate Generalof Saal 


< 


ae A Gales C R a 
Vou. xxviii K mion H cout, pe 
do aider and. by. itis the powers to- -me "entrusted by the Letters 
Patent for the High Court of Judicature at Fort William i in Bengal 
bearing date the 28th of December , 1865 certify that in my judg; 
ment: the points of law whether there was evidence to go to the j jury 
‘ in support. of any of the said counts, and whether the several direc- 
tions to the jury hereinbefore specified were right i in law “should be 
further considered by the High: ‘Count. -Dated this” first day of Sep- 
tember,, 1903. 


a Ak 


a y ae L. P, Pugh, ; 
KE l u 2 44 ‘Officiating Advocate-General of Bengal. 
“We certify that the facts hereinbefore sef out: are correct to the 


best“óf our recollection ànd belief. ; ais 
ge ae te ae pi : 3 š W, Garth. : 
i : . < °C, R.- Dass. 
“ i : 7 i i ea ~ , j . A 
De tree s SRS a 


The Emperor y. Khudiram Das ae ‘(Clause 26). 
SG certified by His Majesty’ s Officiating -Advocate-General of 


Bengal under section 26 of the Letters Patent for-the High Court of _ 


,Jüdicatùre 'at-Fort Wan in Bengal, Soning date the 215t aay o 
August 1906. - 
Whereas it has been represented:to-me thafi— pa 
vr. Khudiram Das was indicted at thig August-Criminal pene 
_1906, for in effect— ~ 4 


uy 


Firsily ~That he the said Khudiram Dass ori or about the 6th 
day of July in the year. of our Lord One thousand nine hundred- and 
; six in Calcutta committed culpable homicide not amounting to-mur- 
der by causing the death of one Sashi Barah by burning her with 
‘fire and thereby he the said Khudifam Dass committed an offence 
l , punishable under section 304 of the Indian Penal Code.: : 
E * Secondly. —That he the said Khudiram Dass at’Gr‘about the time 
. and in the place aforesaid voluntarily caused grevious- hurt to’ the 
` said Sashi Barah by means of fire and “thereby he thé’ said Khudi- 
yam Dass committed an offence punishable under section 326° of 
‘the Indian Penal Code. , As 


2. The , said Khudiram Dass pleaded not t guilty to the two 
Charges, in the said indictment and was iried before” the Hon’ble 
_C. P, Caspersz, one of the Judges of this, Hon'ble ‘Court anda & com- 
mon jury on the 13th, 14th and 1 15th on of Angist, 1906. ` h 


(1) (1906) 12 C, W., N, 530. l 
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RA NAK 3. On the 14th August 1906 after counsel for the Crown and for 
1906. the prisoner had both addressed the jury the learned Judge charged 
Emperor the jury and in the course of his charge read ‘out and explained the. 


inde nes provisions ‘of section 336 of the Indian Penal ‘Code and also care-. 
— ` fully explained to them the meaning of the word oyat as 
l defined by section 39 of that Code, ` a 

‘4, Nocharge under section 336 of the Indian Penal Codé was. 
however added by the said learned Judge to the charges upon which - 
the said Khudiram Dass had been indicted nor was the said Khudi- 
ram Dass ever called upon to plead to a charge under that section. 

5. That on the 14th August 1906 the said jury retired to con- 
sider their verdict and on their return, being called on by the Clerk 
of the Crown for their verdict the foreman of jury replied that it 
was a unanimous verdict and on being further questioned the said ~ 
foreman stated that their verdict was “ Guilty of causing grevious 
bodily hurt without intention of taking life”. 

6. That thereupon under the directions of the learned Judge the 
; said Clerk of the Crown read out to the jury the two charges under 

sections 304 and 326 of the Indian Penal Code to which the pri- 
soner had pleaded not guilty and asked the jury what their verdict 
was upon these charges. 

7. “That the said foreman after a brief consultation with his co- 
jurors stated that the unanimous verdict of the jury was “not guilty” 
on the charge under section 304 of the Indian Penal Code and their 
unanimous'verdict was ‘Guilty but not voluntarily” on the charge 
under section 326 of that Code. 

8. That thereupon the said learned Judge discharged the said 
jury. 7 ; 

9. That thereafter some discussion took place as to what the 
verdict of the said jury amounted to on the charge under section 
326 of Indian-Penal Code and the learned Judge fixed the follow- 
ing day the 15th August to hear counsel dog the prisoner and the 
Crown on this point. 

10, That on the rsth August, ge after gestae both the coun- 
sel for the prisoner and the Standing Counsel for the Crown and after . 
being requested by the counsel for the decision of a Full Bench the 
learned Judge after delivering his decision in the following words z 

——“I have to pass judgment according to the unanimous verdict of 
the jury. On the first charge the verdict is ‘Not guilty.’ I do not”. 
think that the verdict on the second charge amounts to an acquittal. 
I think the verdict will justify conviction under section 3 338” passed 
sentence of one year’s rigorous imprisonment on the prisoner. . 
£ 
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` rr. That the said learned Judge on again being asked by the , 


HIGH AIEN 


* counsel for the prisoner to reserve the point for the decision of a 
Full Bench refused to do so but directed that a notice of such re- 
quest be taken by the Clerk of the Crown, 

1a, The learned Judge ao erroneously decided the follow- 


ing points of law. 


‘Thereby certify under the provisions of Cl. 26, of the Letters _ 


(a) ‘That the learned Judge was in error 
in discharging the jury inasmuch as if there 
was any doubt in his mind as to what their 
verdict amounted to under the and charge he 
should have further explained to them the 
provisions of section 326 of the Indian Penal 
Code and directed them to further consider 
their verdict on that charge. 

(4) That the learned Judge was in error 
in convicting the prisoner under section 338 


ofthe Indian Penal Code inasmuch as the 


prisoner was not charged under the section 
nor did he plead to a charge under that sec- 
tion nor did the jury find him guilty of an 
offence under that section nor could the jury 


have returned a verdict under that section in- 


asmuch ag an offence under that section can- 
not be construed as an offence kindred to one 
under section 326 of the Indian Penal Code 
the section under which the prisoner was 


_ charged. 


(c) That the learned Judge was in error 
in convicting and sentencing the prisoner 
whereas he should have’ accepted the verdict 


of the jury as one of the acquittal under sec- . 


tion 326 of the Indian Penal Code and should 
have discharged the prisoner. - 


Patent of 1865 that in my judgment the points of law above-men- 


tioned which have been decided by the said Court should be further ` 
considered by the High Court. 


ot 


S. P. Sinha. 
Offg: Advocate: General of Bengal. 


aist August 1906. 
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; (H) 
| King Emp eror Y. Peary and Lakshi Pashakar (1) (Clause 26). 


Certificate of the Advocate-General of Bengal under, a 
Clause 26 of the, Letters Patent 1865. 

_ I. :Whereas the accused aboveenamed were on the 8th day of 
July 1918 charged at the Criminal Sessions holden in this Hon'ble 
Court in its Ordinary Original Criminal Jurisdiction before the Hon’- 
ble Mr, Justice Ernest Fletcher and a common jury on an indict- 
ment as follows :— . 

Firstly—That they the said Peary otherwise called Jainat Peshakar 
and Lakhi Peshakar on or about the rath day of August in the year 
of our Lord 1917 at Jhiktipota Krishnagore in the Lower Provin- 
ces of Bengal ‘aforesaid abducted one Mehar Afzan otherwise called 
Tiroza Bibi and conveyed her to Calcutta with intent to cause her- 
to be secretly and wrongfully confined and „thereby they the said Peary 
otherwise callei Jainat Peshakar and Lakhi Peshakar committed an 
offence punishable under section 365 of the Indian Penal Code. 

Secondly—Thaf they the said Peary otherwise called. Jainat 
Peshakar and Takhi Peshakar at or about the time and in the place 
aforesaid abducting the said Meher Afzan otherwise called Viroza 
Bibi and conveyed | her to Calcutta in order that she might be 
forced or seduced to illicit intercourse or knowing it to be likely 
that she would be forced or seduced to illicit, intercourse and 
thereby they the said Peary otherwise called Jainat Peshakar and 
Lakhi Peshakar committed an offence punishable under section 
366 of the Indian Penal Code. 

Thirdly—That they the said Peary otherwise called Jainat 
Peshakar and Lakhi Peshakar between the 13th day of August in the 
year of our Lord 1917 and the 5th day of May in the year of our 


Lord 1918 at Calcutta aforesaid wrongfully confined the said Meher ~ 


Afzan otherwise called Firoza Bibi for mora than ten days dnd 
thereby they ‘the said Peary otherwise called Jainat Peshakar and 
Lakhi Peshakar committed an offence ‘punishable under section 344 
of the Indlan Penal Code. , 

Fourthly—That the said Peary otherwise called Jainat Peshakar 
and Lakhi Peshakar at or about the time and in the place the third 
charge mentioned wrongfully confined the said Meher Afzan other- 
wise called Firoza Bibi in such manner as to indicate “an idtention 
that the confinement of the said Meher Afzan otherwise called 
Firoza_ Bibi and the place of such confinement might not be known 


(a) ae 23 C. W. N. 416. 
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to or discovered by any person interested in her or to any public 
servant and thereby they the said Peary otherwise called Jainat 
Peshakar and Lakhi Peshakar committed an offence under section 
346-of the Indian Penal Code. a 

a, And whereas the case for the prosecution as opened by the 
‘‘Advocate-General and as disclosed in the evidence of ea Prone 
cution- was as follows : 

(a) That on the rath day of August 1917 while the huaband 
of Meher Afzan was away from the house at Jhiktipota she was 
abducted from her house and removed to Calcutta to No. 48 
Sagore Dutt Lane ‘in order that she might be forced or seduced to 
illicit intercourse and further was: there kept wrongfully confined 
` between the r3th day of August.rg17 and sth day of May 1918. 

(b) That the father of the girl on receipt of information that 
the girl was missing traced the girl-to Calcutta at the house of the 
‘accused and failing to recover the girl lodged information at the 
Bowbazar Thanah whereupon an enquiry was started but inas- 
much as the Sub Inspector of the Thanah one Abdul Gunny was 


colluding with the accused the enquiry resulted-in the girl being 


- allowed to go back with the accused and the father being directed 
‘by the Deputy Commissioner of Police to be prosecuted under 
section 182 Indian Penal Code. 

(c) That the father thereupon got his son-in-law one Matlab 
Dhabak the husband of Meher Afzan to start criminal proceedings 
against the and accused and one Kalimuddin at. Krishnagore for 
abducting his wife which started on the -27th day of August 1914 
and -ended on the 3oth day of January 1918. 

(d) That three warrants were issued against the girl Meher 
“Afzan who was cited as a prosecution witness which were all taken 
charge of by Inspector-Abdul Gunny he being the‘officer in charge 
of Bowbazar- Thana within the jurisdiction of which Thana the fesi- 
dence of the girl happened to be and Inspector Abdul Gunny sent 
. back the warrants with the report that the girl could not be traced 
i magn during that time he was visiting the girl at her resi- 
dence. - 

(e) That three summonses were issued against Inspector Abdul 
Gunny and that it was only on -tbe 30th day of January 1918 that 
he appeared at Krishnagore and gave evidence and that he gavé his 
evidence-in such a way that the Magistrate there found honest 
people liars and discharged the accused. The non-attendance of 
Gunny was satisfactorily explained in the course of the trial. 

--(f) That during the pendency of the case at Krishnagore the 
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CRIMINAL. girl Meher Afzan was removed from No. 48 Sagore Dutt Lane 
1919. -` to.a house in Fouzdari Balakhana and on the termination of the casé 

tad i e 
Kin g-Emperor. at Krishnagore she was brought back to No, 48 Sagore Dutt 
Lane. 1. Piet 
(g) That during the period that she was kept confined she was 


Peary ng Lakshi. 


treated so badly by the accused that she twice attempted to commit - 
suicide, - “ i 

(h): That she GIAE succeeded_in getting resctied from: her 
illegal confinement through the good offices -of one" Jugmohan 
Benia one of her visitors at-the brothel and who on hearing her 
story and acting on-her instruction lodged a complaint before the 
Chief Presidency Magistrate. : and asked for an enquiry oe the 2 
C. I. D. , \ 

(i) That in pursuance of the” orders passed on the. said com- 
plaint one Abdul Gafar of the C. I. D. visited the girl bya ruse at 
No. 48 Sagore Dutt Lane and obtained a- statement from her on 
the 4th day of May rgt and on the next day accompanied:by a 
possee of constable rescued the said girl from the aoa 
house, 

£ (j) “That to prove the girl’s story the prosecution examined 

` a girl called Hannah who they alleged ‘was -also abducted by the 
accused and similarly ee confined as Meher Afzan “and 
rescued by the police. i 

- 3. That the case for the defence as disclosed in the evidence 

suggested to the prosecution witnesses was as follows : 

(a) That the girl Meher Afzan was of loose moral character in 
fact-a prostitute and she was discovered by her husband‘in an 
intrigue with one Abdul Hossain in consequence of which ‘she WAS 
branded and- seriously .assaulted.by -her- husband rand- that : ‘she 
brought a criminal case SHANT her husband in which: a gon- 
victed. 

(b) . That since that time she -has been leading an immoral 
life and had never lived with her husband. i : 

(c) That the girl’s uncle and brother were averse to her living 
at Krishnagore on account of the bad life she had been leading: ‘and 

' often threatened her in order to make her give up her immoral life: 

(d) That in consequence her’ father kept her at Santipur and 
other places and. subsequently she came away from her father’s 
house at Krishnagore in company of accused No, 2 Lakhi Peshakar 
with the knowledge and consent of the father Abdul Waheb 
who bought the railway ticket for his daughter at Krishnagore 
railway station. l l 
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© That a few days after the aval 4 of the.girl at ‘Cua the 
father proposed that the girl and the accused should live in Sona- 
gachi-where-there would be better chance of making money and the 
accused on refusing to move from their’ old established place he the 
father-:wanted.to take the girl away from the.accused’s house and 
establish her at Sonagachi but as the girl refused to leave the house 
the'father suspected that she was doing so under the influence and 
at the instigation of the accused and failing to induce her by per- 


sudsion’ the’father tried to get hold of the daughter with the help of | 


the-police: ' 

. (J) Fhatat the police enquiry when the falsity of- the -charge 
appeared in consequence of the statement of the girl and the con- 
sequent order of prosecution followed the father with a view to save 
himself from the prosecution which was started at the Chief Presi- 
dency Magistrate’s Court through his son-in-law instituted criminal 
proceedings at Krishnagore and obtained adjournment sine die of 
the criminal case against himself at Calcutta. 

_.4 That Meher Afzan when brought before the Bowbazar 
Thana on the complaint of the father stated (being induced thereto 
by threats) that she had-come with Lakhi to Calcutta being put into 
the.train by her father and that she was staying with the accused of 
her own free will and had no intention of going back, 

= 5 Thatit also appeared that the evidence with regard to the 
place from which she was abducted was contradictory. 

6. That in the case instituted at Krishnagore the case for the 
prosecution, (in which case Meher Afzan was never examined) was 
that Lakhi and Kalimuddin had brought her away’ and complicity 
of Peary. consisted in wrongfully confining the girl in her house at 
Calcutta although the case for the Crown at the Sessions was that 
Peary abdictéd “her along with Lakhi and Kalimuddin from her 
husband’s house at Jhiktipota. 


> 9; That although the case for the prosecution was that Hannah ` 


was kept wrongfully confined in a way similar to that of Meher 
Afzan it came ‘out -in cross-examination that- Hannah was certainly 
being visited constantly by her mother, ` 

8. :That.in cross-examination-it transpired that Inspector Gunny 
was unable.to attend the Krishnagore Court on` account of his be- 
ing engaged in December Sessions ` of the High Court and thereafter 
. bed:ridden and that he was not at the: time physically able to do: the 
' Thana work and was only with ane could sign papers Drought 
to his “bed-side. ` 

9. That it i transpired i in crose-examination that the warrants 
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against Meher Afzan issued by Kishnagore Court were entrusted ta 
other officers for execution. ie 


10, That the accused had been materially prejudiced by. the. 
learned Judge not summing up the case in the manner contemplated | 


by law inasmuch as he failed to. give a narrative history of the case. 
and to place the facts and evidence in a clear manner before the. 


jury. 


tances in favour of the accused before the jury. 
` 12. That it has been represented to me that-the accused were 


materially prejudiced by the omission of the learned Judge to draw: 


the attention of the jury to the following facts and particulars :— 


(a) That the girl had contradicted herself in material particulars 
with regard to the place from which she was abducted. . 


' (6) That she had made statements contradictory to what she 
had stated in this Court and that it was necessary ts scrutinise her 
evidence. ii s 

() T hat she made statements supporting the defence casè and 
therefore it was necessary to scrutinise her evidence in this Court 
with great care. 

(d). That the proceedings at the Krishnagore Court so far-as 
they supported -the defence contention should be considered and 
weighed. 

(e) That Hannab’s story of wrongful confinement and the. fact 
that her mother was constantly visiting her are inconsistent. _ 


(A That there was evidence to show that Hannah’s mother was 
actually living with her as spoken to by witnesses Gaffar and Jug- 
mohan in Police Court 


(g). Thatinasm:ch as the prosecution case was that Hannah 
and Meher Afzan were confined similarly and sometimes in the 
same room without any means of communication with the outer 
world the effect of this cross-examination ought to be considered. ; 


(4) That there were certain material points.on which thé case 
for the prosecution in this Court differed from the case nee at 
Krishnagore. 

(i) That there was material difference in the evidence as agate 
the two accused. '` 

(4) That Meher Afzan made certain statements in a. petition 
before the Chief Presidency Magistrate Mr. Swinhoe, supporting , 
the case for the defence. 

13. That it has been represented to me that. the accused 


» 


11. That the learned Judge also failed to put facts and circums- 


7 
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have been seriously prejudiced by the -misdirection of the learned 
Judge to the jury on the following particulars s—- 

(a) The learned Judge was in error when he charged thej jury 
to the following effect :—. 

“It is in evidence that he (Gaffar) was investigating officer in 
some other cases where accused got off and Mr. Sen Gupta defen- 
ded. Accused sometimes get off because prosecution is not well 
conducted or because of defence counsel’s eloquence or because of 
some wrong view jury may take. Guilty men sometimes get off 
from one reason. or another, Mr. Sen Gupta I ‘dare say will lose 
some cases”, 

(4) The learned Judge was wrong in charging the jury as 
follows :— 

“Accused not in best days of youth they can’t earn money them- 
selves” as it was certainly not supported by evidence but is on the 
other hand contrary to the evidence. 

(¢) That the learned Judge was wrong in charging the jury 
as follows ;— 

“There are many discrepancies in the case and T giving lati- 
tude for such discrepancies you must come toa finding as to the 
real facts of the case. You would always expect discrepancies even 
if the prosecuting case is true. In many cases there are such 
dis¢repancies”, 

Without making a distinction between material dine repanaika 
and others. ` 

(d) That the learned Judge was in error in charging the jury 
with regard to the defence as follows :~ 

“Mr. S, K. Sen has argued the case for the defence. You will 
consider what he has said” 

whereas he ought to have explained to the jury. what was subs- 
tantially the case for the defence and what were the points which 
appeared to be in favour of the defence. 

(¢) That the learned Judge was in error in charging the jury in 
the same terms with regardto the two accused without pointing 
out that at one stage the case of abduction was against accused 
No. 2 Lakhi alone. 

14. That I am informed that the accused are advised that there 
has been a miscarriage of justice in this case in consequence of non- 
direction and misdirection to the jury by the learned Judge as stated 
above. 


And whereas the facts hereinbefore set out have- pee certified . 


to me by counsel for the accused as appears from the- certificate 
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hereunder written.’ Now. I, Thomas Clarke Pilling Gibbons, Advo- 


cate-General of Bengal, do.under and by virtue of the powers-en-, 


trusted’ to me by the ‘Letters Patent bearing date the 28th Decem- 
ber 1865 certify that in my judgment the question whether the di- 
rection to the jury hereinbefore specified was a sufficient direction 
in law and whether the alleged omissions to direct the jury do not 
amount to a misdirection should be further considered by the High 
Court. i 


aoe - 4 2 yo, 


Thomas Cl. .P. Gibbons, 
16th August, 1918, 


APPELLATE CIVIL. 


Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justice 
Chotaner. 


GOLAM RAHAMAN MISTRI AND OTHERS 
Y. 
GURUDAS KUNDU CHAUDHURI AND OTAERS,* 


Raiyat at fixed rate—Lease, construction of—Covena ni, restricting me 0 
land. 


A lease of 9 bighas odd land was granted on the arst January, 1910 for culti- 
vation either by the tenant or by letting out to tenants at a certain annual 
jumma with right of possession in succession to sons, grandsons &c., the tenant 
undertaking to pay in addition to the fixed rent, road cess and public works cess 
as then assessed or additional amount to be assessed or settled by Government 
in future in respect of the lands of the tenancy. Incase the village was measur- 
ed and jamabandi prepared, the tenant was required to be present before the 
amin if required and should cause the measurement and if excess lands 
were discovered on measurement, such excess lands would be assessed at the 
standard rate at which the lands of the village were assessed. There was a cove- 
nant by the tenant not to excavate any ditch or tank, prepare bricks, construct 
pucca buildings:and cut down trees &c without a written order expressing consent 
from the landlord : 


Held, that the tenancy was a tenancy at a fixed rent. 
Appeal by the Defendants. 
e Oe «te 
# Appeal from Appellate Decree No. 1174 of 1919, against the decree of 
of Babu Hem Chandra Bose, Subordinate Judge of Hughli, dated the arth 


„March, 1919, reversing that of Babu Nripendra Nath Guha, Munsiff of Howrah, 


dated the 15th March, 1917. . ; 


/ 
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Suit for ejectment. 
The material facts appear from the judgment. 
Babs Sitaram Banerjea for the Appellants. 


Babus Gunada Charan Sen and Bhupendra Kumar. Ghose 
for the Respondents. 


The judgment of the Court was delivered by 


Mookerjee, J: This is an appeal by the defendants in a suit 
in ejectment. The case for the plaintiffs is that the defendants 
are purchasers of'a non-transferable tenancy and are consequently 
in occupation as trespassers. The: defendants resist the 
claim on the ground that the tenancy is transferable. The 
Court of first instance came to the conclusion that the tenancy 
constituted a transferable tenure and in this view’ dismissed the suit. 
Upon appeal the Subordinate Judge held that the tenancy was not 
atenure but an agricultural holding and must accordingly be 
deemed to be non-transferable. In this view, the Subordinate 
Judge has decreed the suit. Onthe present appeal we have been 
invited to consider the terms of the lease granted by the land- 
lords to the tenant on the arst January 1910. 

The tenancy was in respect of an area of g bighas 7? cottahs of 
land. Consequently the presumption applicable . to tenancies in 
respect of an area exceeding roo bighas is not applicable. The 
lease authorises the tenant to enjoy the land either by cultivating 
it himself or by letting it out to tenants. From this, it is impossible 
ito conclude with certainty that the tenancy was intended to be a 
tenure rather than a raiyati holding. We therefore proceed on the 
assumption that the tenancy was a raiyati holding. The case for the 
plaintiffs is that the holding which was created by this document was 
an ordinary non-transferable occupancy holding. The case for the 
defendant is that the tenancy which was intended to be created was 
that of a raiyat at a fixed rate. Itis plain that the tenancy was not 
intended to be that of an ordinary occupancy raiyat, If that had 
been the intention there would have been a suitable indication in 
the document. For instance, the tenant would have been describ- 
ed as a raiyat witha right of occupancy. On the other hand we 
find that at the very commencement of the lease the document is 
described as a kabulyat in respect of 9 bighas 72 cottahs of land at 
an annual jama of Rs. 31-13-16} gundas with right of possession in 
succession to sons, grandsons &c. The use of the- words UAN KN 
TH indicated that this was intended to be a perpetual lease, 
There is no controversy that that is the significance of this expres- 
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sion. See the cases of Kartik Mandal v. Bama Charan Mandal (1) 


and Kam Saran Lali y. Ram Narayan Singh (2). When we 
examine the terms in the body of the document, we find in one 
place an undertaking by the tenant to pay the ( fa@tfyw aal) fixed 


‘rent ; and in another portion we find that the tenant’ undertakes to 


pay in addition to the (WIK wali) fixed rent, certain sums’ which 
we shall presently mention. The derivative meaning of expressions 
liket, wants and faéifas is “fixed”: Zmamali Sikdar v. 
Karim Baksh Sheikh (3) ; Asutosh Mukhopadhya y. Haran Chandra 
Mukherji (4). There is therefore prima facie a statement in the 
lease to the efect that the rent mentioned, namely, Ra, 21-13-164 
gundas is a fixed rent. Thisofits in with what follows. There is a 
covenant by the tenant to pay to the landlords, in addition to the 
fixed rent, road cess and public works cess as now assessed and 
any tax or additional amount that may be assessed or settled by 
government in future in respect of lands of the tenancy. There 
would have been no occasion for such a statement, if the rent 
had been intended to be variable. This clause is followed by 


_ & very important covenant to the following effect : “ that when the 


aforesaid village is measured and Jamabandi prepared, I shall be 
present before the Amin when required and shall cause the mea- 
surement and bring enhancement of rent into effect.” The ex- 
pression used is ( fafat ) which signifies the standard rate at which 
the lands of the village or district are assessed. The clause in 
question indicates that if excess lands were discovered on measure- 
ment, such excess lands would be assessed at the standard rate at 
which the lands of the village were assessed. This would be so, 
only if the rent previously mentioned was fixed in respect of the 
area specified. Ona construction then of the clauses „enumerated, 
it is plain that this tenancy was intended to be a lease at a fixed 
rent. 

But we have been pressed to take a contrary view as there are 
restrictive clauses to the following effect: ‘The tenant ‘undertakes 
not to excavate any ditch or tank, prepare bricks, construct pucca 
buildings and cut down trees &c. without taking a written order 
expressing consent from the landlord.” These are restrictions which 
may or may not be consistent with the nature of the interest 
created by the:lease. This much is plain that the landlord 
intended to reserve to himself certain rights, though he did not take 


(D (1915) 20 CW. N. 182. (2) 1914) L L. R. 42 Calc. 305. ae 


 * " (3) (gg) 30 C. L J. 32. 


(4). (1919) 30 C. L. J413; L La R: 47 Cale. 138-3 23 C, WENG 1031, | 
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the precaution of inserting a clause for re-entry upon breach of the 
covenant. Some of these restrictions might have been inserted with 
a view to avoil possible disputes. For instance, there may bea 
question whether even in the case of an occupancy raiyat, restric- 
‘tions as to the erection of a building or excavation of a tank can 
affect his status. In any event, we are not prepared to hold that 
the ‘restrictive clauses modified the nature of the tenancy. We hold 
accordingly -that this was intended to be a perpetual lease ata 
fixed rent, so that, under section 18 of the Bengal earan Act, 
the defendant is not liable to ejectment, 

The result is that this appeal is allowed, the decree of the Court 
below set aside and the suit dismissed with costs in all the Courts. 


A T.M, Appeal allowed, 


CIVIL REFERENCE. 


Before Sir Asutosk Mookerjee, Knight, Judge, and Mr. Justice 
Chotsner, 


EMPEROR 
v. 
BIMALANAND DAS GUPTA, A PLEADER * 


~ Fleader— Acting as professor ~ Faith in justice of Couri— Disciplinary action. 


A pleader, who acts as a professor in any Collége without the permission of 
the High Court, contravenes the rules framed by the High Court to regulate the 
conduct of legal practitioners and renders himself liable to disciplinary action. 


A pleader, who proclaimed before a criminal Court where he was tried that 
che owed no allegiance to British Court and had no faith in British Justice, renders 
himself liable to disciplinary action. 


Reference under section 14 of the Legal Practitioners Act. 
The material facts appear from the judgment. 


Batus Dwarka Nath Chuckerbutty and Surendra Nuth Guha 
in support of the Reference. 


No one for the Pleader. 
The judgment of the Court was delivered by 


Mookerjee J.: This is s Reference under section t4 of the 
Legal Practitioners Act in’ the matter of Babu Bimalananda Das 
Gupta, a pleader at Dacca. The District Judge has formulated 


e Civil Reference No. 3 of 1922, made by the District Judge of Dacca. 
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three charges against him. It is not necessary for our present pur 
pose to refer to more than two of them. 

The first charge is that he had engaged himself as a Professor of 
Economics in the Dacca National College without the permission . 
of the High Court. The third charge is that when he was tried for 
an offence under section 188 Indian Penal Code he stated to the 
Court that he had no faith in the justice administered by British 
Courts, i ; 

As regards the first charge, the pleader sought to justify his 
conduct in the Court below by maintaining that his present occupa- 
tion was in no way inferior, if not far superior, to the legal profes- 
sion, and that he could not consequently be deemed to have violated | 
the spirit of the law in the slightest degree. One of the rules framed 
by this Court to regulate the conduct of legal practitioners is in these 
terms: “Any person, who having been admitted as a pleader, 
shall accept any appointment under Government or enter into any 
trade or other business shall give notice thereof to the High Court, 
who may thereupon suspend such pleader from practice or pass 
such orders as the said Court may think fit.” It cannot be disputed 
that the pleader has contravened the provisions of this rule and 
has rendered himself liable to disciplinary action. 

As regards the third charge, it has been established that he pro- 
claimed before the criminal Court where he was tried that he owed 
no allegiance to British Courts and had no faith in British Justice. 
We agree with the District Judge that the pleader has deliberately 
disregarded the obiigations that rest upon him as a member of the 
legal profession and is wholly unfit to practise in any Court. It 


h cannot be tolerated that a pleader should thus publicly seek to 


bring into contempt the administration of justice with which he is 
presumably intimately connected. This view was emphasised by 
this Court in Emperor v. Tarini Mohan Barari and others (1), and 
Emperor v. Rajani Kanta (2). We are consequently of opinion that 
the pleader has rendered himself liable to disciplinary action in 
respect of the third charge. l 

The result is that the Reference is made absolute and the certi- 
ficate issued to the pleader cancelled. Ifthe faith of the pleader 
in Britsh justice should ever berestored and if he should then 
apply for renewal of his certificate, the Court will deal with the 
matter on sue materials as may be made available. 
A, T, M. , Reference made absolute, 

(1) (1922) 35 C. L. J. 403 ; 26 C. W. N. 580. 

(2) (1922) 35 © L. J. 356; 26C. W.N. 589. 
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APPELLATE CIVIL. 


Before Sir Asutosh Mookerjes, Knight, Judge, and Mr. Justice — 
Chotsner. l 


` ` KEDAR NATH-DAS 
9. 
BIDHU BHUSHAN GUHA AND OTHERS,” 


Registration— Mortgage bond—Froperty nom-exisient—Froperty not of mort- 
gugor—Registratéon Act (XVI of 1908), Secs. 7 (2), 30.—~ Sub- Registrar's 
ofice amalgamated with Registrar’s—Authority to register—Discretion. 


if a property has been introduced in a mortgage bond, which has either 
no existence or does not belong to the mortgagor, with a view to secure registra- 
tion of the document in a particular office, the registration is futile, with the result 
that there is no enforceable security under ssction 58 of the Traasfer of Property 
Act: Harendra v. Hari Dasi (1) and Biswanath v. Chandra Narayan (2). 


When the office of the Sub-Registrar has been amalgamated with that of the 
Registrar, the Sub-Registrar may be authorised to exercise and perform, in 
addition to bis own powers and duties, all or any of the powers and duties of 
the Registrar to whom he is subordinate. 


4 


; Two properties were included In a mortgage bond ; one of them was situated 
in Hathazari in the district of Chittagong and the other in the town of Chittagong. 
The last mentioned property did not belong to the mortgagor. The bond was 
registered by the Special'S ub-Registrar of Chittagong . 

Held, that the bond was not validly registered. 


That the Sub-Registrar’s actual authority to register the document, did not 
justify the inference that the document was validly executed. The Sub-Regis- 
trar was never given the opportunity to exercise the discretion which it would be 
incumbent on him to exercise under section 30 of the Indian Registration Act, if 
he were called upon to register a document in respect of land not situated in the 
town of Chittagong : Badj Nath v, Shao Sakey (3). - 


Appeal by the Plaintiff. 

Suit to enforce a mortgage, 

The material facts appear from the judgment, 
-Babu Narendra Kumar Das for the Appellant, 
Babu Chunder Sekhar Sen for the Respondents. 


#Appeal from Appellate Decree No. 2642 of 1919, against ‘the decree of Babu 
Jagadis Chandra Goswami, Subordinate Judge of Chittagong, dated the 8th 
September, 1919, affirming that of Babu Upendra Chandra Majumdni, Munsiff of 
Chittagong, dated the 18th July, 1918. 

(1) (191g) L. R. 41 L A. 110; L L. R. 41 Calc. 972; 19 C L. J` 484. 

(a) (192:1) L. R. 48 I, A. 127; 33C. Ls]. 4403 25 C. W. N. 985- 

(3) (1891) I. L. R, 18 Cale. 556. ~ 
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/' The judgment of the Court was delivered by 


Mookerjee, J: This isan appeal by the plaintiff i in a suit 
to enforce a mortgage.: The defendants resisted the claim on the 
ground that as the document had not been registered in accordance 


with the provisions of the Indian Registration Act, there was no 


enforceable mortgage-security. The Court of first instance upheld 


this contention and dismissed the suit. Upon appeal the Subordi- 


nate Judge has affirmed the decision of the primary Court, 


It appears that two properties - „were included in the mortgage- 


bond ; one of these was situated in Hathazari in the district of 
Chittagong and the, other was situated in the town of Chittagong. 
The, document was registered on the rath May 1904 by Babu 
Monmohan Guha, Special Sub-Registrar at Chittagong. it has now 
been proved that the Property which was stated to be situated in 


the town of Chittagong never belonged to tbe mortgagor, even if it- 


be assumed that it had‘any real existence. Consequently the case 
falls within the principle recognised by the ' Judicial Committee in 


Harendra Lal Chowdhri v. Hari Dasi Debi (1) and Biswanath 


Prashad and others v. Chandra Narayan Chowdhuri and others (2). 
These cases affirm the principle that if a property has been’ intro- 
duced in 4 mortgage-bond, which has either no existence or does 
not belong to the mortgagor, with a view to secure registration of 
the document in a particular office, the registration must be deemed 
to be futile, with the result that there is no enforceable security 
under, section 58 of the Transfer of Property Act. 


it has been contended however, that even if the property which 


is alleged to have been situated in the town of. Chittagong be 
excluded from the document, there is still an operative mortgage, 


inasmuch as the Sub-Registrar, who registred the document, 


had authority to register documents in respect of-lands situated any- 
where in the district of Chittagong. Reference has been made on 


behalf of the appellant to section 7 of the Indian Registration Act - 


to show that when, as in this case, the office of the Sub-Registrar 
has been amalgamated with that of the Registrar, he must be 


deemed .to have authority to register a document precisely in the. 


same manner as the Registrar himself could have done. But this 
contention is manifestly not supported by sub-section 4 of section 7 
which indicates that when the office of the Sub- Registrar has been 
amalgamated with that of the Registrar, the Sub-Registrar may 
be authorised to exercise and perform, in addition to his own powers 
(1) (1914) L. R. 411, A. 110; LLR. 41 Cale. 9723 19 Ca L. J. 484. 
(2) (1931) L. R. 48 I, Av i273 33 C. L „Je 440; 25 C. W. N, 985. 
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and duties, all or any of the powers and duties ofthe Regist- 
rar to whom he is subordinate. It-was consequently incumbent 
upon the plaintiff to adduce evidence to show that “this 
Sub-Registrar had authority to register documents dealing with 
lands situated in any part of the district of Chittagong. No 
such direct evidence has been produced. But our attention 
has been invited to another document which was registered in 1901 
by this Sub-Registrar in respect of land situated in Hathazari. We 
may, consequently, assume, for the purposes of this appeal, that the 
Sub-Registrar had in fact authority to register the document. 
That, however, does not necessarily justify the inference that the 
document was validly registered. The fact remains that the Sub- 
Registrar was never given the opportunity to exercise the discre- 
tion which it would be incumbent -upon him to exercise under 
section 30 of the Indian Registration Act, if he were called upon to 
register a document in respect of land not situated in the town of 
Chittagong. We cannot accordingly hold that the document should 
be deemed.to have been registered in-exercise of the authority vest- 
ed in the Sub-Registrar under section 30 read with section 7. This 
view is supported by the judgment -of Pigot and Ghose JJ. in 
Baij Nath Tewari v. Sheo Sakoy Bhagué (1) though a contrary 
view appears to have been adopted by Petheram C.J. The deci- 
sion in Jogeshwar Narain Singh v. Rant Radha Rowan (2) does 
not assist the contention of the appellant. In that case, a Sub- 
Registrar was empowered under section 30 to discharge the duties 
of the District Registrar, and in exercise of the powers so confer- 
red on him, he registered the bond which could have been register- 
ed by the Registrar, at his discretion under section 30. In such 
circumstances, the bond was held to have been validly registered 
in accordance with the provisions of the statute. We agree with 
the Subordinate Judge thatthe document in the present case 
was not properly registered and that there is no mortgage which 
can be enforced. 

The decrée of the Subordinate Judge is affirmed and this 
appeal dismissed with costs. 


A. T.A. Appeal dismissed. 


(1) (1891) I. L. R. 18 Calc. 556. 
(2) (1905) 3 C. L. J. 165, 
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Before Sir Asutosh Mookerjes, Knight, Judge, and Mr. Justice 
Panton. 


HABIBAR RAHAMAN 
i 0. ii 
 _SAIDANNESSA BIBI AND ANOTHER. * 
Appeal—Order granting mulmalli permission fo lease wakf property. 


The order granting mutwalli permission to lease wakf property by the District 
Judge, who is competent to discharge the function of a Kazı under the Mahome- 


.dan law, being made not ia a suit but In a proceeding governed by section 141 
of the Code of Civil Procedure, is not appealable : Atimannessa v. Abdul (1) and 


Fabrrunnessa V. District Fudge (2). 
The fact that the provisions of the Civil Procedure Code regulate the proceed- 


ings, does not make the order passed therein appealable: Damegdara v. ` 


AMittappa (3) and Parasurama v, Sheshier (4% 
Appeal by one of the Mutwallis. 
Application to permit mutwallis to grant lease of wakf property. 


The material facts appear from the judgment. 
Dr. Jadu Nath Kanjilal, Babus Pramatha Nath Bandopadhaya 


and Benode Lal Mukherjee for the Appellant. 


` Babus Makendra Naik Ray and Apurba Charan Mukherjee 
for Respondents Nos. 1 and 2. 
Mr. Asraf Ali and Babu Durga Charan Roy Chowdhury for 
Respondent No. 3. 
Babu Probodk Kumr Das for Respondent No. 4. 
The judgment of the Court was delivered by 


Mookerjee J.: This appeal is directed against an order made 
by the District Judge in favour of two mutwallis of a Mahomedan 


' wakf authorising them -to grant a lease of the wakf property. The 


appellant, another mutwallt, preferred an objection to the applica- 
tion but did not appear to support it, with the result that the order 
in favour of the respondents was made ex parte on the 6th June 
1922: 

A preliminary objection has been taken by the respondents to 
the competency of the appeal. It has been argued that the order is 
nota decree and consequently not appealable as such under the 
Civil Procedure Code, It has further been urged that the order is 

peal from Original Order No. 300 of 1922, against the order of S. C. 


®Ap 
Mallik a, “District Judge of Hughli, dated the 24th Jaly, 1932. 


(2) (1915) 23 C. rd. §77320C. W.N. 1133 1. L, R. 43 Cale. 467. 
fa) (1920) 24 C. W. N. 339. (3) (1911) I. L. R. 36 Mad, 16. 
(4) (1903) 1, L. R. 27 Mad. 504, 


— 
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not one of those expressly- made appealable under the Civil dina 
dure Code.nor is it made appealable under any otherlaw. We 1 

of opinion that ihis contention is “well: foundedi--TtMs S 
in this Court : Shama Churn Roy v. Abdul Kabeer (1) ; In re. Hali- 
ma Khatun (2); Atimannessa Bibi v. Abdul Soban (3), that mute 
wallis may be authorised to execute leases of this description, by the 
District Judge, who, for this purpose, is competent to discharge the 
functions of a Kazi ‘under thé Mahomedan law. Thé nature of the 
, proceedings was considered in Fukyrunnessa Begum. District Judge 
Of 2d Perguanaks (4), where it was pointed out that the proceeding is 


_ nota suit but merely a proceeding governed by section 141 of the 
-` Civil Procedure Code. - The fact that the provisions of the Civil 


Procedure Code regulate the’ proceedings does not make the order 


“which may be passed therein appealable: Damodara Menon v, 


Kittappa Menon (5), and Parasurama Ayyar v. Seshicr (6). Uf, 
then, the proceeding is not a suit, the decision therein does not fall 


within the scope of a decree, « It is an order—an order which is not 


“expressly, made appealable by any provision in the Code of Civil 
. Procedure or by any other statutory provision. We accordingly 
_ hold that the order is not appealable and the’ preliminary objection 
must prevail, ; 

The appeal is dismissed with costs, the eiai fee being assess- 
ed at one gold mohur which must be given to each- set of res- 
pondents except the opposite party No. 4 for whoin . Babu Probode 
“Kumar Das appears. “His client is not entitled:‘to any costs in this 
appeal. The costs will not be paid out of-the estate, 2. We: 


ATM, 2 eae we - Appeal dismissed 


(1) (1898) 3 C. W. N. 158. 

(2) (1910) I. L. R. 37 Calc. 870. i 
(3:1915) 20 C W. Ne 1133 L L. Re 43-Cale. 467; 22,C. L. J. 577. 

(4) (1920) 24 C. W. N. 339 ° > (5) (1911) 1, L. R. 36 Mad. 16. 
(6) (1903) I. L. R. 37 Mad, 504. | K 
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Before Sir Asutosh Mookerjee, Knight, Judge, and Mr. Justia 
a oa z Rankin. 
Civite CORPORATION OF CALCUTTA 
10923. v: i 
“ Wart ~ 5 z 
April, 10. ; BEJOY KUMAR ADDY AND OTHERS,” 
kaja Injunction—Calcutta Municipal “Act {1I B.C "of 1899), Secs. 408, 409, Gad 
November, 24,27,28. Improvemeni—General Committees deciding te make improvement, effect of— 
ni . Owner, liability, of, to be prosecuted—Furisdiction—Coxrt, if can restrain 


_ criminal procaeding—Corporate body, interference with. 
Under section 622 of the Calcutta Municipal Act, the owner of bustee land is 


discharged from liability only to the extent that i a is rendered impossible 
by the conduct of the occupier. 


2 Non-compliance with a requisition under section 408 of the Calcutta Municipal 
Act Imposes a liability on the owner. If the General Committee decides to take 
recourse to section 409, the owner is not forthwith absolved from the liability he- 
has already incurred by reason of his failure to comply with the requisition under 

_ section’ 408. Lf the requisite improvements are carried out by the General 
Committee under saction 409, the default on the part of the owner vanishes, but 
til! the work has been’ completed, the default remains, entire or partlal, and 
the liability of the owner to be prosecuted still continues in operation. 

‘Though the extreme position cannot be ‘maintained that there is absolutely 
no jurisdiction in the Court to restrain proceedings before a Magistrate, the 
Court will not interfere unless in very special circumstances by way of injunction 
or declaration of right where the legislature has pointed out a` mode of procedure , 
before a Magistrate : Saui? v. Browne (1) and other cases. 

It is not the practice of the Court to interfere with corporate bodies, unless 
they are manifestly abusing their powers : Duke of Bedford v. Dawson (2) and 
other cases. 


Appeal by the Defendant. 

Suit for injunction against the Corporation. 

The material facts appear from the judgment, 

Sir Asutosh. Chaudhuri, Babus Manmatha Nath Mukherjee 
and Satindra Nath Mukherjee for the Appellant. 


Babu Gour Mohan Dutt forthe Respondents. 
C. A. V, 


The judgment of the Court was delivered by 


*Appeal from Original Decree No. 168 of 1922, against the decree of Babu 
Nalini Kanta Bose, Subordinate Judge of Alipore, dated the 2oth December, 
19216 - 

(1) (1874) L. R. 10 Ch. 64. (a) (1875) L. R. 20 Eq. 353. 
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Mookerjee J. - . The plaintiffs respondents are the owners.of 
premises No. 12-1 _Puddopooker Lane and Nos. 33-1 and 37-3 
Watgunge Street, which are bustee lands in occupation of their 
tenants. The lands are situated within- the jurisdiction of the 
Municipal Corporation of Calcutta and are subject to the operation 
of Chapter XXVI of the Calcutta Municipal Act, 1899 (Act III of 
1899 B. C.). The defendant Corporation called upon the plaintiffs 
to carry out improvements in the bustees, and upon their failure to 
comply with the requisition, instituted successive criminal prose- 
cutions to compel execution of the works. The result has been that 
the plaintiffs have been convicted on no less than eight occasions 
and sentenced to pay fines of various amounts under section 575 
read with section 408 of the Calcutta Municipal Act. The plaintiffs 
haye thereupon instituted the present suit for an injunction against 
the Corporation. The plaintiffs pray that the Corporation be restrain- 
ed by an injunction (a) from taking any action or proceeding for 
non-compliance with the requisition for carrying out improvements 
in their premises, and (4) from instituting or continuing any pro- 
ceeding or putting the law in motion for enforcing the requisition, 
The claim for an injunction was based on the assertion that the 
Corporation had not only initiated proceedings without strict com- 
pliance with the provisions of the law in that behalf and without 
proper service of notice upon the parties interested, but had 
instituted prosecutions against them in perverse exercise of alleged 
i powers not authorised by law. The Corporation repudiated these 
allegations and maintained that they had acted in strict compliance 
with statutory provisions. The Subordinate Judge came to the 
conclusion that the Corporation had not acted without jurisdiction, 
but granted an injunction, first, because the plaintiffs were not in a 
position to carry out all the improvements by reason of the obstruc- 
tive attitude of some of their tenants on the premises, and secondly 
because the Corporation had taken action under section 409 with a 
view to carry out the improvements, themselves. The present 
appeal has been brought by the i as to test the propriety = 
this order. 

-Section 406 of the Calcutta Municipal Act Aik haa the Gene- 
ral Committee to arrange for inspection, report and preparation of 
standard plan by a medical officer and an engineer, in cases where 
_ the improvement of a bustee is a matter of emergency. Section!4o7 
requires the General Committee to approve such standard plan after 
hearing objections of the owner and after making such modification 
as they may deem proper, Section 408 next provides that the 
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General Committee may cause a written notice to be served upon 
-the owsers of ihe land; requiring them to carry out all or any of the 
dmproavementa or any porno; thereof, Secuca 403 empoaers the 


“General Comminee to carry out such improvements in default of 
-the owners, .and to realise the expenses from them. Section 574 
: makes non-compliance with requ:sitions under section 408 punish- 


able witha fine, and section 575 makes the continuing offence 
punishable with a daily fine after a first conviction. 

tn the present case, it was contended that the notices contempla- 
ted by sections 407 and 403 had not been duly served and that the 
proceedings were consequently without jurisdiction, as indicated in 
Kanai Lal v, Corporation of Calcutta (1). The Subordinate Judge 
has held on the evidence that the requirements of sections 406, 407 
and 408 were fulfilled and the requisite notices were served in the 
manner prescribed by section 573. He has further pointed out that 
receipt of the notices under sections 407 and 408 13 admitted by*one 
of the pluntiffs. The conclusions of the Subordinate Judge are amply 
supported by the evidence’on the record. In these circumstances, 


- the view_cannut be maintained that the-General Committee acted 


illegally and without jurisdiction, when they called upon the plaintiffs 


to make the Improvements under section 408. á 
The plainuffs have contended, however, that they should not 


“be held responsible fir failure to comply with the requisition made 


by the Corporation, inasmuch as the improvements could not be 
carried out while the land was still occupied by tenants who could 


not be removed. Section 622 authorises the owner of any land, — 


-` who is prevented by the occupier thereof from complying with any 


requisition made in respect of the land, to apply to the Cnief Judge 
ol the Cuutt of Small Causes of Calcutta. The Chief Judge, on 
receipt of such application, may makea written order requiring the 


‘ occupier to afford all reasonable facilities to the owner for com- 


plying with the requisition. The occupier shall, after eight days, 
afford all such reasonable facilities as may be. prescribed in the 
order ; and, in the event of his continued refusal so to do, the owner 


- shall be discharged during the continuance of such refusal from any 


liability which he would otherwise incur by reason of his failure 


> to.comply with the requisition. In the case before us, the plain- 
- tiffs invoked the aid of section 622, and yet three tenants, Salemah 


Bibi, Jabanulla Serang and Solaman Molla refused to comply with 
the order. The Subordinate Judge has, however, found that al- 


-though -these three tenants refused to afford facilities to the plain- 
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tiffs and thus rendered it impracticable for them to carry out com- 
pletely. all the improvements required by the General Committee,. 
the plaintiffs could have carried out some at least of the improve-. 
ments, But the plaintiffs have not done anything at all to comply 
with the requisition, In such -circumstances, section 622, sub. 
section (3) is of no assistance to the plaintiffs, It would be unrea- 
sonable to construe that provision in the. sense that an owner, who 
has not complied with a requisition at all, is discharged from liabi- 
lity; merely because the ‘occupier ofa portion of the land bas ren- 
dered compliance 1 np wucahlie only -in.-part “Upon a-fatr. inter- 


‘pretation of section 622, we must hold ‘that ‘the owner is discharged 
“from liability only to the extent that compliance is rendered im 


‘possible by the conduct of the oecupier.. _ 
The plaintiffs have next urged that the notice under section 408 
was waived by the Corporation, when it was-decided to take action 


‘tinder section 409 and to have the improvements carried out by the 
“General Committee at the cost of the owner. We are of opinion 
that there is no soild foundation for this contention Non-compli- 


Ance.with A requisition under section 408 imposes a liability on the 
owner. If the requisite improvements are. carried out by “the 


- General Committee under section 409, the default on the part of the 


owner vanishes ; but till the work has been completed, the default 


‘remains, entire or partial, and the liability of the owner to be 


prosecuted still continues in operation. This view is not opposed 
tothe decision in Æmperor v. Nadirsha (1). There it was ruled 


‘that if after service of notice, negotiations ensue, which are tanta- 


= 


‘mount to a request by the defaulter and a consent by the Commis- 


sioner to reconsider the matter, such negotiations operate-as a wai- 


. ver of the notice. This does not justify the inference that if the 


General Committee decides to take recourse to section 409 the 


‘owner is forthwith absolved from the liability he has already in- 


curred by reason of his failure to comply with the requisition under 
section 408, In the case before us, a drain was constructed depart: 


“mentally as a temporary measure during the period of continued 
` default on the part of the plaintiffs. No doubt half'of the costs of 


construction was realised from them, but this did not extinguish 
their liability on account of failure to carry out such of-the improve- 


ments as could have been effected, notwithstanding the'_obstructive ` 
- attitude: of three of their tenants. We are of opinion that section 


409 is of as little avail to the plaintiffs as section 622. 
There has “been much discussion’ at the bar' as to mhetied a 


(1) (1904) L L.R, 39 Bom. 35.. - - 
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Court of Equity has jurisdiction to restrain criminal proceedings 
- for the recovery ofa penalty imposed by a statute for breach of its. 
enactménts. An authority for- an affirmative answer has been 
traced to the decision of Lord Hardwicke in Mayor of Vork v. 
Pilkington (1) though a contrary view had been indicated by Halt 
C. J. in Holderstaffe v. Saunders (2) ; see also the decision of Lord 
Hardwicke in Montague v. Dudman (3). “But the tendency- of 
modern decisions‘is that even if the Court has such jurisdiction’ it 
will not interfere as a general rule: Sau// v. Browne (4); Kerr v. 
Corp. of Preston (5) ; Hedley v, Bates (6) ; Stannard v. Vestry of 
Saint Giles (7) ; In re Briton Medical and General Life Assurance 
Association (8); Grand Junction Water Works Co. v. Hampton 
Urban Council (9); Devonport Corp. v. Toser (10) ; Merrick y. 
Liverpool Corp (11). The principle deducible from these ' deci- 
sions is that though the extreme position cannot be main- 
tained that there is absolutely no jurisdiction in the Court 
to restrain proceedings before a Magistrate, the Court will 
not interfere unless in very special circumstances by way of i injunc- 
tion or declaration of right where the legislature has pointed out 
a mode of procedure before a Magistrate; see also Emperor of Aus- 
tria v. Day (12), A similar view has been adopted in the Courts of 
the United States, and felief has been frequently denied on the 
ground that the proceedings were for the enforcement of a criminal 
or quasi criminal nature and that equity declines to interfere with 
the administration of the criminal laws. It has been maintained, 


however, thata Court of equity may in a proper case interfere by. — 


injunction to restrain an act or proceeding, criminal or quasi crimi- 
nalin form, which tends to the impairment of property rights ; and 
proceedings for the enforcement of municipal ordinances, such.as 
the one before us, have been treated as guast criminal (Pomeroy 
on Equity Jurisprudence, section 1777). We need not-pursue this 
point further, but it should not be overlooked that the judicial deci- 


“sions on the subject in other. jurisdictions were largely rendered 


necessary by the system of classification of Courts prevelant there. - 
Apart from this we have the well settled rule that it is not the prac- 
tice of the Court to interfere with corporate bodies, unless they are 


ma 


(1) (1742) 2 Atk. 302. (2) (1795) 6 Modern 16; Holt 136. 


(3) (1751) a Ves. (Sen) 396. (4) (1874) L. R. 10 Ch. 64. 

(5) (1876) 6 Ch. D. 463. (6) (1880) 13 Ch. D. 498. . - n 
(7) (1882) 20 Ch. D. 190. (8) (1886) 32 Ch. D. 503. A ee 
(9) (1898) 2 Ch. oe (10) (1902) 2Ch. 195. ST 


(12) (1910) 2 Ch. 4 ees 
(11) (1861) 3 De G. T & J. 217 (254); 130 R. R. sor (121). ii 
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manifestly abusing their powers: Duke of Bedford v. Dawson (1) ; ica 
Ahmedabad Muniapality v. Manilal (a} It is consequently un 1933. 


necessary to consider the terms of section 56 (e) of the Specific ga of 
Relief Act, which provides that an injunction cannot be granted to 
stay proceedings in any criminal matter, and, which, it has been . Bejoy | Kumar. 
suggested, should be construed to imply that there is no bar to em- Mookerjee, 3. 
Joining contemplated prosecutions where proceedings are only threat- - — 
ened and are not yet pending. Nor need we adopt the extreme 
view that an injunction should not be granted to prevent the institu- 
tion of criminal proceedings for non-compliance with requisitions of 
municipal authorities, merely because the person concerned, when 
- prosecuted for an alleged default, may be acquitted on proof that 
the action of the Corporation was ultravires. On the facts estab- 
lished in the case before us, we are clearly of opinion that an in- 
junction should not be granted. ~ 

. The result is that this appeal must be allowed and the suit dis- 
missed with costs in both Courts. The hearing fee in this Court is 
assessed at five gold mohurs. 


ALT. M, Appeal allowed : Suit dismissed, 


(1) (1875) L. R. 20 Ba. 353. : 
(2) (1894) I. L. R. 19 Bom. 312; (1894) I. L. 30 Bom. 146. 
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Before Str Asutosh Mookerjee, Knight, Judge,” "and Mr, Justice - 
Panton, 


HABIBAR RAHAMAN 
; D, i d 
: j ` 1923. 
SAIDANNESSA BIBI AND ANOTHER,.* Ng 


Surisdiction— Proceeding, nature of—Application ‘to grant lease— Wakf pro- Tai 
_periy—Practice of Court. An 
The requisite sanction of District Judge, who has jurisdiction to ‘authorise December, 20. 

dealings with wakf property in the same way as a Kari might’ have done under : 


#*Civil Rule No. 613 of 1922, against the order of S. C. Mallik Esq, Dis- 
trict Judge of Hughli, dated the agth July, 1922. ` 


366 - THE CALCUTTA ‘LAW JOURNAL -~ [VOL xkxvíi. 


Civit. the Mahomedan law, may be ‘obtained on an application to him by a mut- 
194s. ps _walli who finds it necessary to make an alienation of the wakf preperty. ~ 


Habibar Ra f Rahaman - Effect of practice of Court considered. 
Application for Revision under section 115 of the Code of. Civil. 
Saidannessa Bibl, Procedure by one of the Mutwallis. : 
oe : Dr, Jadu Nath Kanjilal and Babus Pramatha Nath i 
dhya and Bitode Lal Mukherjee for the Petitioner. 


` Babus Makendra Nach Ray and beens Charan MANG A 
for the Opposite Party. | 
; C. A, V. 

The judgment of the Court was delivered by 
diaii Mookerjee, J: We are invited inthis Rule to consider the 
bh legality of an order made by the District Judge in favour of two 
mutwallis of a Mahomedan wakf, authorising them to grant a 
lease of the wakf property. The petitioner before us, who is. 
another mutwalli, preferred an objection, but did not apear to sup- 
port it, with the result that an order in favour of the applicants was 
made ex parte. The petitioner thereupon appealed to this Court ; 
but the appeal was. dismissed as incompetent: Habibar Rakaman 
~v. Satdannessa Bibi (1). The petitioner now assails the order of 
the District Judge as made without jurisdiction, because he dealt 
with the mattér on the-basis of an application and not of a plaint. 
It is well-settled that the District Judge has jurisdiction to 
authorise dealings with wakf property in the same way as a`Qazi 
might have done under the Mahomedan Law ; see the judgment 
of Ameer Ali and Pratt, JAN in Mama Churn v. Abdul Kabeer (a). 
This was followed by Woodroffe J. in Re Woosatunnessa Bibee (3), 
where it was mentioned that a similar view had been taken by 
Stephen. J on the and July, 1906, in an unreported case ; Jn the mat- 
ter of a Wakfnama (4). Two years later,-however, Pugh, J declined, 
in Re Halima Khatun (5), to assume jurisdiction as extensive as that 
of the Kazi, and held that, in the absence of statutory authority, 
' asanction to sell ‘wakf property could be obtained by a mutwalli ° 
only by means of a suit. This case stands by itself and 
does not appear to have been followed. On the other hand in the 
decisions in Nimai Chand v. Golam Hossein (6), and Atimannessa v,- 
- : Abdul Sotkan (7), where the powers of a Kazi were fully examined, 
5 (1) (1932) 38 C. L, J. 358 (2) (1898) 3C. W. N. 158: 
(3) (1908) I. L. R. 36 Cale. a1. (4) (1906) unrepotted. 
(5) (1910) 1, L. R. 37 Calc. 870. 
(6) (1909) 1. L. R, 37 Calc. 179; 11 C. Ly Je 3173 14 C. W. N. 548. 
(7) (rors) L L, R, 43 Calc. 4673 32C. L. J. 577; 90 C. W.N, 114. 
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the view taken in Shama Chiirn v. Abdul. Kabeer (i) and Re Wootae 
tunnessa (2), was followed as correct. A similar view appears to have 
- been incidentally adopted by the Judicial Committee in Mahomed 
Ismail An v. Aimedmulla Dawood (3), where it was stated by Mr. 
Ameer Ali that the place of the Qazi in the British- Indian system 
is taken by the civil Court. The decision in Jamila Khatun v, 
Abdul Jalil (4), is not really opposed to’ this view, as-that was 


not a case of a mutwalli seeking sanction to deal with wakf property. 


There it was ruled that if.a person desires to be appointed a - mute 


walli-of a public wakf, he should proceed preferably by a suit. -On, 


the other hand, in Fukvrunnessa v. District Judge of 24 Pergun- 
naks (5) it was pointed out that the powers of -the -Qazi are -ordie 
narily excercised by the District Judge and the sanction given by 
him-on an. application by the mutwalli is sufficient authority for 
-the mutwalli for letting out the property’ Reference was made to 
the-view of Mr. Ameer Ali as set out in his work on Mahomedan 
Law, 4th Ed. Vol. I. p, 480 :- " The application’ for saric- 
tion -should -be made to the District ‘Judge if -the property 


is situated in the mofassil or to the Judge on the Original Side of ; 


the High Court, if it is within a- Presidéncy Town. It is not neces- 
sary to bring a suit for obtaining such sanction ; it will be granted 


_ 7 Upon a proper- application being made by the mutwalli.” This 


appears to be in agreement with- the view adopted by West, J in 
-Re Kakandas, (6); though a doubt appears to have been “suggested 
l in Makamad Haji Zakeria v. Akmadbhai (7). Consequently, the 
position is that, so far as ihe Courts of this Presidency are concerns 
ed, with the solitary exception of the dissentient note sounded by 
Pugh, J. in Re Halima Khatun (8), it has -been uniformly held 
for at least a quarter of a century that the requisite sanction of 
_the District: Judge may be obtained on an application to him by a 
mutwalli: who finds it necessary to make an alienation of the wakf 
property. -No substantial reason has been assigned why we should 
-départ from this well-established rule and direct that in future all 
such sanction should be obtained by recourse to the expensive and 
`- dilatory-machinery of a regular suit, We are not'now called upon 
to consider whether a convenient method would not be to intro- 


l w) (1898) $ C. w. N. £58. - | (2) (1908) L L. R. 36 Calc. at. 

(3)- (1916) L. R. on A. 127; I. L. R. 43 Calc. 1085 (1100) ; 34 C. L. J. 
198. 

(4) (1918) 33C. W. N. 138. -- (5) (1920) 24 C. W, N. 330. 

(6) (1880) L.-L. R. 5 Bom. 154. (7) (1900) L.-L. R. 25 Bom. 327. 

(8) (1910) L L. R. 37 Calc. 870.7 -7R - - -5 - í 
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- duce in the subordinate Courts the procedure by originating sumi? 
- mons, more or less on the lines prescribed by the Rules of the? 
- Supreme Court in England and the Rules of this Court on the 


Original Side. But it may be pointed out, that even if such AY 
new procedure were introduced, it is at least doubtful whether thé: 
, Court would enquire into ‘questions of fact in addition to questioris- 
of law: Lewis v, Green (1). This, however, is only by- way. of 
paranthesis, : s Aa 

In this connection it may be usefully recalled that sanctioris 


_- are obtained: from the District Judge on “ applications in other 
. Classes of cases which. may” to Some extent be regarded as analo-, 


gous. Under Sec, 29 of the Guardians and Wards Act, 1890, a trans-, 
fer of the immoveable property of a ward (except leases for periods 
- shorter than five years) cannot be made without the previous per- 
- mission of the Court: Under section go of the Probate and Ad- 
ministration Act, 1891, an administrator may not effect a similar 
transfer of -the estate under his charge without: the. previous 
permission of the Court. Under section 75 of the Indian Lunacy 
Act, 1919, a manager of the estate of a lunatic outside a Presi- 
dency Town cannot effect a similar alienation of the estate without 
the permission of the Court. In these. classes of cases, the prac- 
| tice is for the petitioner to obtain the requisite sanction upon an 
application to the Judge. Reference may also be made to. section 
- 32 of the Land Acquisition Act, 1894, which deals -with the ques- 
tion of investment of compensation money ‘awarded in respect of 
- lands belonging tO persons incompetent to alienate absolutely. 
The matters which require adjudication in such a ions: are 
dealt with on applications.- A 

- We are. consequently of opinion that till a new pecans is ` 
introduced by competent authority, the Court shóuld not deviate 


- from its established practice, .We may usefully recall the famous 
-maxim of Coke, C. J-, in Burrowes v. Higk-Commission Court (2), 

- * Cursus Curiae est Lex Curiae”, the practice of the -Court -is the 
- law.of the Court ;-or,-as we, have ` it in the words attributed to 
| Tindal,.C. -J. by. Cresswell, J,.“ the course of the Court-is the 


practice of the- Court ” : Freeman v. Trannah (3). - From this point 
of view, it has been maintained by high authorities that where? a 
“practice lids existed; it is convenient, except in cases of extreme 
urgency and necessity, to adhere to it, because it is the practice, 
even though no reason can be assigned. for-it ;- see the en 


(1) (1905) 2 Chesdde 2° (a) (1701) 3 Bulet, 48; Ga)” 
(3) (1852) 12 C. B. 4143 92 R. R. J e hi vB — 
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of:Lord Ellenborough in . Bovi! v.. Wood (1),-and of Lord Camp-. 
bell in Edwards v:-Martin (2). As Lord Abinger said in Jacobs v. 
‘Layhorn (3), an- inveterate practice in the law generally stands 
upon principles that are founded in justice and convenience ; and 
the Court will not sanction a speculative. novelty for the sake of 
novelty withont the warrant of any. principle, precedent or -autho- 
lity: Exp. Tollerton Overseers (4); Cowan v. Duke of Buctleugh (5); 
A. G. v. Marquis of Aitlesbury (6); Exp. James Bell Cox (7); 
Liverpool and Manchester Aerated Bread Co, v, Firth (8). 
"We are of opinion that the order of the District Judge was not 
madè without: jurisdiction and the Rule must be discharged. There 
will be- no separate order for costs, as the Rule was taken as an 
Alternative to the appeal which has been dismissed with costs. 


~ 


4 T, M, RANN ; R Rule discharged. 
3° (1) (1813) 2 M. & S. 25. ' (2), (1851) 17 Q. B 693. 
Ji{3) (1843) 11 M. & W. 685 “(690). (4) (1842) 3 Q. B. 792 (799). 
Z0) (1876) 2 App. Cas. 344 (347). ~~ (6) (1887) 12 App. Cas. 672. 
wa (7) (1887) 20 Q. B. D. 1. p (8) (1891) 1 Ch 367. 
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l Enhancement—Tenure-holder—~Kabuliat—Bengal Tenancy Act (VIII of 1885), 
e: Sec. 7—Excess land to be assessed at the same rate—Costs of culttoation. 


S:.The liability of a tenure-holder to pay an enhanced rent under section 7 of the 
Bengal Tenancy Actis not restricted by the stipulation In a kabuliat fhat the 
tenant is to pay rent for lands besides those mentioned in the kabuliat which may 
be under his cultivation, or which may be found to be excess lands upon measure- 
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-Civit ment, at the rate mentioned i in the kabuliat. in sucha cass, the rent is not fixed p 
1908 in perpotuity : Ram Kumar v. Messrs. Roberts, Watson & Co. (1) followed. 
KL Allowing a profit of 40 per cent for the costs of;collection to the tenure-holder, 
- kaa AOA In assessing enhancement of rent, is not a low rate, 
Midna 
Coen a Appeal by the Defendants. 
> mnaman Suit for enhancement of rent, - : 


w 


The materjal facts appear from the judgment. 
Mr, Hil] and Badu Digambar Chatterjes for the Appellants. 


Babus Jogesh Chandra Koy. and ta Chandra Chatterjee 
for the Respondents. 


The judgment of the Court was delivered. dby 


Rampini, J. :—This is an appeal against a decision of the Dis» 
trict Judge ot Midnapore, dated the 7th February, 1906, - e 

The appeal arises out of a suit for enhancement of the rent.of 
a tenure under section 7 of the Bengal Tenancy Act. The Subor- 
dinate Judge enhanced the rent from Rs. 667 15 annas to Rs, 1242 
which he considered to be fair and equitable: rent; He found that’ 
there was no customary rate and assessed the gross rental of the 
tenure at Rs. 2237-10 annas 2 pies and after deducting Rs. 734 per 
cent as the cost of collections, allowed the tenure-holder a profit of- 
40 per. cent. of the collections, and gave the balance of Rs, 60 per. | 
cent, as enhancement payable to the landlord. 

There was an appeal to the District Judge, and the District — 
Judge affirmed the decree of the first Court. 

The defendants now appeal to this Court and urge that by their - 
Rabuliat of 1878, the rate of rent was fixedin perpetuity and that 
they were not bound to pay any further rent for the land for which 
they-then agreed to pay rent but that they were only liable to pay 

7 l additional rent for additional land and liable to pay rent for this 

“additional land only at the rate fixed in the Aadudiat, Then it is 
B E urged that the learned District Judge has made a mistake in his 
decree if as he says 6o per. cent. should be the profit allowed to the 
tenure-holder. It is further urged that the District Judge has not 
“allowed a sufficient amount for the ‘cost of the collections. No at- 
“tempt is made to improve the finding of the lower appellate Court 
as to the gross collections of the tenure. 

Looking at the terms of the Aadultat we | see nothing in it which 
“makes tho rate of rent-a fixed rate that cannot be enhanced, We _- 
` do not think that thé rate is fixéd in Pepak The stinse~ 


(0) (1904) 9 CW, Ns 334, 


February, 21. 
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that the tenure-holder.is to pay rent for lands besides those men- 
tioned in the kabúliat which may be under his cultivation, or which ` 


may be found to be excess, lands upon measurement atthe rate 
mentioned in the kabuliat does not seem to imply that the rate of 
rent is to be fixed in perpetuity. The learned counsel for the appell- 
ants urges that this rate was-fixed by-the - decree of the Principal 
Sudder Ameen dated the 30th December, 1861 That is so-but there 
is nothing in this decreé-which leads us to suppose that the- rate 
then fixed was fixed in perpetuity. This decree is dated 1861 and 
the kabuliat is dated 1875; fourteen years later. The fact of the 


decree having been given in 1861 for an enhanced rate of rent 


shows that the rent of this tenure was nota fixedrent but an 
enhanceable rent. We may also mention that the terms of the 
kabuliat in this:case are very similar to the terms of the kabuliat in 
the case of Ram Kumar Singh v. Messrs. Roberts Watson & Co. (1); 
and the rent of the tenure to which the kabuliat in that case related 
was held to be enhanceable. We therefore affirm the decision. of 
the lower appellate Court and hold that the rent and the rate of 
rent fixed in the kabuliat in the present case are enhanceable. 


The learned District Judge has made a clerical mistake in saying 
that the profits allowed to the tenure-holder on the gross collections 
is 6o per cent, This profit has been allowed to the landlord by the 
Subordinate Judge and the balance of Rs. 40 is the profit allowed 
to the tenure-holder. We see no reason to think that too low a rate 
- has been allowed for the costs of collection. 


On the whole we think seeing that there is no proof of any custo» 
mary rate, the rate allowed i is fair and eguale: 


The appeal i 15 dismissed with costs, 


A TAM, >. Appeal dismissed, 


(1) (1904) 9 C. We Ne 334: 
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Enkancement—Patta—Maurasi makarari—Excess land to be assessed at vates 
fixed in patta—Forbearance—FPresumption. 


The term ‘ makrari’ implies fixity of rent: Ram Narain v. Chota Nagpur 
Banking Association (1). 


A patta of the rath Assar, 1271 corresponding to the agth June, 1864 was 
given to a tenant of 145 odd bighas of land, which was bounded on the south by 
a river and on the west by a kkal; it was described as a makrari patta. It 
provided that the lessee was to hold down to his sons, grandsons &c. It con- 
tained a provision to the effect that if excess lands be found upon mea- 
surement, it would be assessed not at the customary rate, but according to the 
rates for different classes as fixed in the lease. The rates of rent mentioned 
in the patta were never to be enhanced or abated : 


Held, that the landlord had, by the grant of the patta, precluded himself 
from exercising the right vested in a zomindar, holding under the Permanent 
Settlement, to raise, from time to time, the rents, according to the parganah 
or current rents, of all the rent-paying lands within his zemindari: Bama 


soondery v. Radhika (2) followed. Ram Kumar v. Robert Watson © Co. (3) 


and Surja Prosad v. Midnapur Zemindari Co (4) distinguished. 


More forbearance on the part of a landlord does not justify the inference 
that the tenure is not enhanceable: Yagabandhu v. Magnamoyi (5) and Guru 
Charan v. Sarab Ali (6). 

No question of presumption arises where the terms of the contract have 
been reduced to writing. 

Where the classification of the lands mentioned in the patta was altered 
by a petition of compromise, but the nature of the tenancy remained mnattected| 
the contract of tenancy was not completely superseded. 


Appeal by the Tenant Defendants. 
Proceeding under section ros of the Bengal Tenancy iei 
The material facts appear from the judgment. 


VAppeal from Appellate Decree No. 1917 of 1920, against the decree of Babu 
Parada Kinkar Mukherjee, Additional Special Judge of Midnapur, dated the goth 
January, 1920, reversing that of Babu Phani Bhusan Mitra, Assistant Settlement 
Officer of Midnapur, dated the 33rd May, 1917. > 

(1) (t915) I. L. R. 44 Cale. 332. l 

(2) (1869) 13M. I. A. 248; 13 W.R. P. C, 11; 4B. L. R. P.C. 8. 

(3) (1904) 9 C. W. N. 334 - (4) (1908) 38 C. L. J. 369 

(5) (1916;,24 C. L. J. 3635 22 C. W.N. B9. 

(6) (1919) 30 C. Le J. 9. 
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Babu Bijay: Kumar Bhattacharyya for the ‘Appellants, Civit: 
Mr U.N. Sn Guta, Babus Probodh Kumar Das and Apurba 1933. 
Charan Mukharjee for the Aone 2: -O Bhairab | 
4 | eae Midnapur Zemindari 
The judgment of the Court was: delivered by- - E Co., Ltd. 


 Mookerjeo, J :—This is an appeal by the tenant defendants i iw- Aiga, jo 

a-proceeding under section Tos of the Bengal Tenancy ‘Act instituted = 
by the plaintiffs respondents for settlement of fair and equitable rent 
of'a:tenure. The tenancy is recorded as Kayemi Mokarari in the 
record of rights. The tenants consequently contended that-though 
réht could be assessed in respect of -excess “lands, the rate of rent 
éSuld not be enhanced; This contehtion- was overruled: ‘by ‘the 
Assistant Settlement Officer who assessed fair and equitable rent on - 
the basis of the assets. On appeal by the landlords and cross-appeal 
by:the tenants, the Special Judge remanded- the case for further en- 
quiry -under Order. 41, Rule. 25,: Civil , Procedure Code. - Ulti- 
mately, the Special Judge varied the order of the primary Court in- , 
favour of the landlords. . On. the present appeal, the tenants have 
tirged that the tenure was held ata fixed rate of rent and conse- 
quently fair and equitable rent could not bè assessed. When the 
appeal | was heard on the 7th July, 19@2, it transpired that the terms 
of the tenancy were set outin a lease dated the 24th June, 1864 
which was not mentioned in the judgments of the Courts below. 
Thereupon the following questions were remitted to, the Special 
Judge for investigation on such evidence as might be- adduced by 
the: parties : 3 


(1) Whether the patta of the r2th Asar, 1271, conard to 
thé: -24th June; 1864, is or is not genuine; © ~- © 


: (2) Whether it relates to the lands of the tenure now. under cons 
ian 


(3) Whether it- fixes the rates of 1ent (to be: assessed on the 
differént classes of land) in pérpetuity ; 


(4) Whether the rights of the parties were affected by the com- 
promise of the 25th January, 1887 which was arrived at in the course 
of the suit instituted on the a7th July, 1886.- ae 


“The Special Judge has now returned the record: TE with the. 
following findings supported by full statement of reasons: _ 


‘(1)) The patta is a genuine document ; ; 
(2) Thepatta relates to the tenure now under consideration’; ` 
(3) ‘The para fixes the rates of reńt in perpetuity ee the- 


Mookerjee, F. 
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aggregate rent may be kadini from time to time on variation of 
the area ; 


(4) The Mokarari nature of the tenancy was not called in ques- 
Aon in the compromise and was not affected thereby ; but the pro- ; 
vision in the patta that enhancement of rent for increase in area 
should be based on the existing classification of the land into 
thirteen classes was abandoned -and a new classification of the land 
into fifteen classes was introduced. 


The entire appeal has now been re-argued before us, and two 
substantial points have emerged for consideration, namely, first, 
does the patta-fix in, perpetuity-the rates of rent to be assessed on 
the different classes of land; and, secondly, to what extent have the 
rights of the parties under the patta been affected by the compro- ` 
mise of-the 25th January, 1887.. 

The determination of the first question depends upon the true 
construction of the patta which was in the following terms : 


> Mokarari Patta granted to Lal Mchon Tanti 
and others, dated the 24th June, 
i L864. 
“No. 441. 
~ (Seal) ` 
Issued from Sherista 
Amin Daptar. i 
Signature 
(Illegible) , 


This Mokarari Paita is granted by Messrs Robert Watson & Co. 
the Patni Zemindars of Perganah Bogri to Lal Mohon Tanti, Jitu 
Tanti, Bhairab Tanti, Kali Tanti, Krishna Tanti and Ramdhan 
Tanti of Bhatmoda, Perganah Bogri the tenants of MouZah Bhat- 
moda, Taraf Paschim, dated the 24th June,.1864 none to . 
the rath Asar 1471 B. S, 


aaa Quantity of. land... cos RAC asorr A MOUDE of. jama 


AS per map prepared in connection with the enquiry made in 
1271 B. S. bounded on the east by the limits of mouzahs Karapara 
and Ashapur, on the south by the River Silabati, on the west by the _ 
Beota Khal and on the north by the patit land on the limit of mouza | 
Pechamura. Within these boundaries total quantity of 478 bighas. 
and 7 cottas, 8 chittaks of land, Out of this land the garlaik (nom 
culturable) [ir the khas possession of the Sarkar 15 as follows = 


f 
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Bigha. Cotte Chittak. R 
| 3 (torn) ; 2923. 
Included in khal sae aa I 19 12 as si | 
Occupied by road... eve 5. 19 8 $ 
Banjar (jungle) patit ... Pa 7 4 5 o Midnapur : Zemindari 
; wo „ Ltd. 
Culturable patit ee ene 103 Ir 0 mansa 
Pather Chatan > `e vee 8. 19 o anca i 
: | i iii 
Indigo plantation | we 8o g — 
208 ` 0. / 12 
4 , = 7 y it é 
l 270 ` 67.7 om T 


Out of this the area covered by the settlement taken by Ananta- 
ram Hadi i In respect of 8 ag. share i 18 to 


} 

















WR 335 36 
_ _ Remaining land 135 > 3 6 
j DETAILS. 
B. C. Ch R. as, “gds. Rs. as. gds 
Water, sand 67 3 8 s 8 y 339 7% 
Danga sand I 17 O n 7 n” » I3 n 
-Sandy danga o ° ra 5 n 2 234 
Dhanda 7 6 o » 4 " I 13 13 
Jhanja Danga 0 16 8 If 5 rT) 3 6 109 
(torn) 
Recently l 
cultivated I 9 2 » § R » 5 10 
Berawa Danga 619 o a A 55 I II 15 
“ Biri Danga ` » 18 8 n 4 1 » 3° 194 
Garden » 9 8 » 6 T » 3 1736 
“Homestead 43 12 w SG Soe 1 8 ' fo 
Tanks ie ee n 4 ‘ss » 12 10 
Oush danga » 5 15-8 n 8 y 214 . 5 
- Culturable patit 38 E ,, i Bia koe ® 7.13 g 
135 3 6 ; 0O85 4 aa 
B.S. 135 3 1% Rs. 55 4 31136 


Admitting the sum of rupees fifty-five annas four and gandas 
eleven and half as the annual rent of the total quantity of one hun- 
dred and thirty five bighas three cottas‘and one and’a half.poas of 
land you have submitted a kabuliat. - This mokrari paii is oTe 


_ 
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Civit. “ingly granted to you. Becoming Maliks of making that is becom- 
“Tonk _ ing entitled to make sale and gift etc. you down to your. song, 
| Bhairab grandsons etc, in succession shall’ continue to peacefully enjoy ‘and 
Lita possess on payment of the rent according to the. demands preva- 


mee Zemladari lent | in the Perganah without any enhancement or abatement of 
the rate of rent according to the different classes of lands. If you 
hold. „possession, of any ‘land i in excess to what is mentioned in this 
patta and if any land be found.. upon -measurement to be in excess, 
then-you shall separately. ‘pay the rent thereof according to the 
rates of different classes of” fand; and if the area of the land be” 
3 found to be less, you shall get abatement of rent under a settlement 
_ at the aforesaid rates. The rates of rent according to classes will in 
fact, never be enhanced or abated. Keeping intact the limits and 
boundaries of the aforesaid_Mouza and holding the land as jote 
and tetting out. the same “as jote you shall continue to peacefully 

f enjoy and possess down to-your sons and grandsons in succession 
as the Maliks. You shall not harbour any wicked persons and bad 

‘characters within the aforesaid- mouza, If you do so, you shall be 

: Answerable for the disturbance created -by them. Finis, The 

rath Asar 1271 corresponding -to the 24th June 1864.” - l 

The‘patta, we observe, is described as Mokarari. This ungues- 
-fionably. implies fixity of rent. Reference may be made to the 
-decision in Ram Narain v? Chota Nagpur Banking Association (1), 

where-in an appendix will be found definitions of the term Moka- _ 
rari collected from various authorities. These show thatthe term 
‘Mokarari implies fixity of-rent, as was ruled ‘in the’ ‘cases of 
. “Mahanand Sahai v, Sayedunissa (2); Gayratulla y.’Girtsh Chan- 
“dra (3),:and Raja ‘Rishikesh Law v. Satish. Chandra (4). 

: “We further notice. that the patta provides that the lessee is-to - 
shold “ down to your sons, grandsons etc.” which makes the tenure- 
~Mourasi Mokarari. This clearly does not tend to assist the conten 
tion. of the-landlords.” = -o - 

We note finally that the jase: provides that excess lands found 
‘upon measurement would be assessed not at the ‘customary rate, - 
-but according to the rates for different-classes -as-- fixed in the lease. - 

; -The parties-undoubtedly contemplated the possibility of accretion, — 
“ds the tenure was bounded on the south by a river and on the west 
bya khal. Such accretion might take place any length of time 
‘after the grant of the lease, and it is ‘inexplicable how the provision 
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that the new land, whenever it - -might ‘appear, would be assessable 
at the rates prescribed in the Iéase, cán -be reconciled with the 
‘theory that the rates were intended to bə liable to enhancement 


at the instance of the landlord. Nor can such a theory be recon- 
-ciled with the provision that “ the- rates of rent according to classes 
“will in fact never be enhanced -or abated.”- The decision of this 


Court in Amar Nath Bhattacharjee v. Raja Krishnadas Laka (1) 
furnishes a parallel to.the present case. In that casa, the rent was 
“fixed at the-rate of two annas pef- bigta i in 1866 ; on’ the ‘discovery 
of additional lands “in the ‘possession of- ‘tanants, the excéss area 


. -was assessed at two annas per cbigha - in 188r, and finally it was 
l agreed that if thereafter at any period. furthér excess lands Should 


be discovered in the possession of the tenants, the excess area 
would ba liable to bo assasséd at the rate-of two- annas per-bigha, 


_It was ruled that the rate of rent was fixed in perpetuity! at two 
annas per bigha. Referencé was made to the judgment of this Court . 

in Robert Watson .Co, v. Radha Nath Singh (2), where ther earlier 
. decisions of the Judicial Committes ~on the subject’ were reviewed. 


Reference was also mide to the decision of the Judicial Committee 
in Port Canning and Land Improvement Co..v. Katyayani (3) which 
affirmed the decision of this Court in Katyatui v. Port Canning Land 
Improviment Co. (4). “Wa are consequently of opinion that the 


„tenants have established, as required by the decision-of the Judicial 
‘Committee in Bamasooudery v.- Radhika (5), that their landlords 
` ‘have, by the grant of the patta, precluded themselves from exercising 


the right vested in-a zaminder, holding under the permanent settle- 
ment, to raise'from time to time, the rents, accordiag to the parganah 
or current rates, of all'the rent-paying lands within -his zemindari, 


-It need not be disputed that mere -forbearance. on the part ofa 


landlord does not justify the inference that the tenure isnot enhance- 
able ; Jagubandhu.v. Magnamoyi (6): Guru Charan-v.Sarab Ali (7); 
but no question of presumption arises. where, as here, the terms-of 


- the contract have been reduced to writing. We may-add that we 
have been pressed with the decisions in Kam Kumar Singh v. Robert 

"Watson & Co. (8), and Surja Prosad Sukul v. MidnapurZemindari Co. 
: (9) These decisions do not purport to formulate: any -geueral: :prin- 


(1) (saat 35° Ci J. 138. a [9 (1909) 1 cl L.J. 572. 
(1919). L., R. 46 L A. 2793 1. L. R. 47 Cale, 280r., 
(1914) 19 C. W.N. 5 ses 
- 213 W. ROP. Ce its Be ER! PoC. Ss. 
: yaa Ci W. NE 8Q- = ` (7) (1999) 30 CLL. 
` TE eat (9) (1908), 38 Cosh): 369 
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< CIVIL. - ciples which can control the construction of the contract of tenancy: 
“1983. now.in suit. We may state, however, that on examination of the re- 
reged 


cords, we have satisfied ourselves that there are substa ntial differences 
“between the patta in this case, and the corresponding documents e 
.which were placed before the Court in those litigations. Those 
tenancies were not described as Mokarari, nor was there any clause | 
for fixity of -rent.° The only feature common to the present case 
and the two relied upon by the respondents is that the rent for ex- 
-cess land is made assessable at the same rate as the original land. 
“This, by itself, does not Justify the inference that because ‘those 
tenancies were held snhanceable, the same character must be attri- 
buted to the present tenancy. We feel no doubt that the Special 
Judge has correctly held on remand that the patta irí this case fixes 
in prepetuity the rates of rent to be assessed on the different class- 
es of land. ee 
The determination of the second question depends upon the 
true construction of the compromise of the asth January, 1887. 
We are of opinion that the Special Judge has correctly stated its 
effect. The Mokarari nature of the tenancy was not at all called in 
- question in the compromise which was arrived at in the _course of 
- the suit instituted on the 27th July, 1886. The nature of the tenan- 
-cy consequently remained unaffected. The classification of ‘the 
lands was,-however, altered. In the patta, there are two classes on 
-eight annas, two classes on seven annas, two classes on six annas, 
three classes on five annas and four classes on four annas. In the 
compromise petition there are three classes on eight annas, one 
classes on seven annas, five classes on six annas, one class on five 
annas and five classes on four annas. To this extent and no further 
the parties modified the original contract. The contention of 
the landlords that the original contract of tenancy dated the 
24th June, 1864; has been completely, superseded by the compro- 
mise of the 25th January, 1887, is manifestly untenable, 
` The result is that this appeal is allowed and the decre¢ of the . 
Special Judge set aside, The case will be remitted to the Court of 
first instance in order that rent may be assessed on the disputed 
- tenure on the following basis: the rates of rent to be assessed on. 
the different classes of land will be deemed to have been fixed in- 
perpetuity by the patta of the 24th June, 1864, but the lands will be 
classified on the lines of the compromise of the 25th January, 1887. 
The appellants are ‘entitled to their costs in all the Courts in- 
cluding the costs of the enquiry by the Special Judge on remand. 
“ Tho respondents will however retain the costs of the day’s hearing 


_ Bhairab 
Y. 
Midnapur Zemindari 
| bo. Ltd, 


. Mookerjee, F. 
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assessed at one gold mohur as diretted in our order of remand - Civie > 
dated the 7th July, 1922, we assess the hearing fee in this Court at 1923. 

five gold mohurs, < 


a Bhairab £ 
A. T, M. i : Appeal allowed : - Case remitted, 
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CRIMINAL REFERENCE: 


Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Nalini 
Ranjan Chatterjee, Knight judge. 


KIN G-EMPEROR s CRIM. NAL. 


e O aa 
r wy 
AKBAR MOLLA AND OTHERS," _ Sepiember, 18, 19. 


1 


Referetice—Criminal Procedure Code (Act V of 19981, Sec. 307. Oral evidence 
—Fenai Code (Act XIV of 1860), Se. 147— Common object not proved. 


Dannan 


“Where the Common object assigned in the charge as framed to supporta 
case under section 147 of the Indian Penal Code has not been sustained, the 
High Court in a reference under section 407 of the Code of Criminal Procedure 
cannot invent another common object in: order to support the conviction : Fatek 
Singh v. Emperor (1) and other cases, 


In a reference under section 307 of the Codè of Criminal Procedure, the 
High Court which has not the opportunity to see the witnesses, should act with” 
great caution. 


The High Court cannot Ifhtetfere in every case.of doubt—in every case in 
which it may w.th propriety be said that the evidence would have warranted a 
different verdict : Queen v. Sham Bagdse (2). 


"“ The most careful note must often fail to convey | the evidence fully in some 
of its most important elements, those for whi:h the oral examination of the wit- 
ness in presence of prisoner, Judge and jury is so justly prized. It is in short, 
or, it may be, the dead body of the evidence, without its spirit which is supplied, 
when given openly and orally, by the ear and eye bi those who receive it”: Reg 
v: Bar trand (3). ; e 3 ae 


Reference under section 307 of the Code of Criminal Proce- 
dure. a -a 


*Crimioal Reference No, 47 of 1923, by D. P. Ghosh Esq, Assistant Sessions 
Judge of 24-Porgannahbs dated the 15th June, 1 923. | á 

(1) (1913) L L. R. 41 Calc. 43: k 

, (2) (1873) 20 W. R. Cr. 733 13B. L. R. (Ape). 19. 

(3) (1867) L. R, P. C, 530 (535). fe Dy 
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SENAN: “The material facts appear from the judgment. 
19235. Babus, Manmatha Nath Mukherjee and Panna Lal Chatterjee : 
King- Emperor for the accused, 
Akbar Babu Bir. Bhusan Dutt for the Complainant. : 


mines” 
1? 


Mr. Camell for the Crown. 
The judgm ent of the Court was delivered by 


Mookerjee, J: This is a reference under section 307 of | the 
Criminal Procedure Code in respect of six accused persons ; they 
were tried jointly with four others who have been acquitted by the 
Court below. 

The circumstances antecedent to the prosecution may abe briefly 
stated. There was, a long standing dispute with regard ‘tothe 
possession of a tract of land whereof the Chowdhuris were the ~ 
zemindars. The case for the’ prosecution is that on the oth August, 
1g2a-the party of the accused made an attempt to take forcible 
possession of the land with the result that violence was used on both. 
sides. Two persons named Sariat and Sarafat were shot. Sariat died ~ 
in hospital on the 11th August 1922. Sarafat survived and has given ° 
evidence at the trial in support of the prosecution. - The case for the 
defence is that the land was in the possession of the party-of the” 
accused and that the compláinarits. were the aggressors. It is further - 
asserted that the complainants in their désire to obtain forcible ~ 
possession requisitioned the services of Sariat and Sarafat. ` ' 

There was thusa clear cut divergence between the two sides ` 
upon a pure question of fact and evidence was adduced in great 
details upon the subject of possession. That evidence was fully sum- - 
marised-by the Sessions Judge in his charge to the jury and has also 
been placed before.us on behalf of the crown. The Sessions Judge 
in the course of his summing up clearly analysed the points which 
required decision, and he correctly, stated that the fundamental ques- 
tion was, which side- was in possession of the disputed property. The 
jury evidently accepted the view that the complainants were the - 
aggressors and that they endeavoured to obtain forcible possession’: 
of the property which was in the occupation of the accused party. ` 
The result was that they brought in an unanimous verdict of not- 
guilty upon all the charges against all'the accused persons. 

The Sessions Judge accepted the verdict of the jury with regard-~ 
to four of these petsons-namely Abdul Mollah, Moniruddi Mollah,-- 
Moniruddi Jamadar and Mantoo “alias Amrita Lal Roy. . The Ses- - 
sions Judge, however, expresséd the opinion that he could not on 
the evidence accept the verdict of the jury in respect of the other six 


September ,-19. — 
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accused persons “and bai made this reference’ for the sends. of? 


a” 


justice. -` ` à Io 4 f nen 


~ 


. It is obvious that in a case of this description where: the: Sea’ 


sions Judge has accepted the verdict of the jury with regard to some: 


ofthe accused persons and declined to accept the verdict with’ 

regard to others, this Court as a Court of reference under section: 

307, Criminal Procedure Code is placed in a situation of some diffi- . 

culty, The evidence which has been placed before us leaves no room . 

for doubt that the witnesses who have spoken to the participation of ; 
` the four acquitted persons in the occurrence are the very witnesses . 
who have been spoken’ as to the complicity of the six persons . 
whose cases are now under consideration. We have not been able to. 
appreciate the ground why these witnesses should be believed as to. 
four of the dccused and disbelieved as regards the other six persons. : 
Mr. Mookerji has pointed out that in respect of some at least of the 
persons who have been acquitted the statements of these. witnesses 
areas clear and as emphatic as those made- in , respect- of the six- 
persons whose cases have been referred. si, l fe 

- We need not set out in detail the evidence of possegsion but we 

may. state- our conclusion thatit is of such. a character that the, 
jury would be. amply justified in the view that the case for the 
prosécution was untrue and the case set up for the defence was true, 
in other words, that the defence .party was in occupation and that | 
‘the party of the complainants constituted the aggressors.. This | 
inevitably leads to the position that the , common “object assigned in, 
the charge as framed to support a case under section 147, Indian ` 
Penal Code has not been sustained, ‘and we cannot at this: Stage 
invent another common object in order to support the conviction. - 
This view has been taken i in a series of decisions of this Court, such ` 
as Fateh singh v. Emperor (t) ; Poresh Nath Sircar v, Emperor (ab 
and Pachkauri Va ‘ Qncén-Empress (3). ‘The charge under section ` 
147 and consequently the charges under section 304 and. 326 read 
: with section 149 must therefore fall through. _ 

‘Then remains the question whether the specific charge against ` 
the principal’ accused Akbar Molla can be sustained. , ‘It may be | 
assumed for the purpose of the present reference that it was his ° 
shot whith ultimately led to the death of Sariat. ‘The question-’ 
arises Whether he acted in exercise of the ‘right of” “private eee 
arid, if so whethér he exceeded his right. In respect of this“ ques- 


- (s) (1913) LLL. R. 41 Calc. 43 ` a “te d Bast d 


(2) (1905) I. L. R. 33 Calc: 295 4 2 C. R J. 516. oe 4 < s'e 
(3) (1897) L L. R. 24 Calc, 686. © 7 ~ 5#- . 
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tion, there is:a conflict of.testimony:ds.to what happened.. The case- 
for the prosecution is that Akbar Mollah came prepared fora’ 


figbt with a gun in hand. This is consistent with the theory that 


the party of the accused constituted the aggressors, and not with. 


the. case that.the -party of the complainants were the aggressors. 


The case for the :defence, on the other hand, is that Sariat and: 
Sarafat .who -had been requisitioned ‘for the express purpose of: 
taking forcible- -possession-of the disputed land, came. armed: 


with lathies -determined: to „use violence for the attainment of the 


object in view. The -defence witnesses further assert that it was. 


only after-one-of thé accused persons, namely, Abdul who has been 
acquitted by the Sessions Judg e, had been struck on the head that 
Akbar-used-his gun. -There- is, as we have stated, a conflict of . 
testimony-on-this point. The-jury in our opinion were fully justified 
if -they believed as they appear to have done that what happened : 
was correctly stated by the defence. If that story is believed, there’: 


is no question-that Akbar-acted:in exercise of his right of ee 2 


defence and did not exceed that right, - 

"There has been sonie discussion at the bar as to the function of 
thie Court under séction 307, Criminal Procedure Code and our 
attention has béén invited tó the cases of Zmperor v. Nritya Gopal ` 
Roy and others (1), and Emperor v. Swarnamoyee® Biswas (2) which 


emphasises thé well known pronouncement by Mr. Justice Macpher- _ 


son in the case of Queen v. Sham Bagdee (3). In the case last men- 
tioned the following observation was made “If we are to interfere 


in every case of doubt—in every casein which it may with prò“. 


priety be said that the evidence would have warranted a different 
verdict,-then we must hold that real trial by jury is absolutely at.. 
an end, and that the verdict of. a jury is of no more weight than the 
opinion of assessors.” We see no reason to doubt the soundness 
of this principle. We need not, however, in the present case, fairly _ 
simple on its own facts, embark upon discussion of the scope of 
section 307 Criminal Procedure Code with reference to all the 
Judicial decisions which may be difficult to reconcile, But this 


much is clear that in a case under section 307 Criminal Procedure | 
Code this Court which has not the opportunity to see the witnesses _ : 


must act with great caution. The Judge in the Court below saw | 


the witnesses and watched their demeanour. So also did the five ` 


(1) (1922) 38C. L. j. 1. 
(a) (1913) I. L. R. 41 Cale. 62t. 
{o) (1873) 40 W. k. Çr. 73 ji B, L. R, (App) 19. 
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jurors. The jurors uiarinburly held that the case’ for‘the prosecu- 


- tion should not‘be believed as regards ‘all the :accuséd persons. 


~~ 


ee 


` T Gy (1867) L. RIP. C. 5 20 (535). 3 ; | 


The Sessions Judge, has accepted that, opinion of the jurors in res- 
pect of four of the accused. He has, however, declined to.accept the 
‘verdict with regard to the other six persons. The position conse- 
quentiy is that we have the unaninious opinion of five jurors as to 
the value of the testimony of the witnesses whom they had the 
opportunity to see, We have the fact that that opinion ig sharéd by 
the Judge himself in respect of four of the accused persons. We have 
the final fact that the Judge has taken a different view of the reliabi- 


az 


lity of the witnesses in respect of six of the accused, eee 


This i is precisely a case where-we may usefully recall the obser 
yations of Sir-John Coleridge in Reg. v. Bertrand (1) “The most! 
careful note. must often fail to convey the evidence fully in some of 
its most important elements, thosé for which the open oral examina 
tion of the witness in presence’ of prisoner, Judge and Jury is so 
A . justly prized. ‘It cannot give the look or manner of the witness :. 
„ his hesitation, his doubts, his variations of language; his confidence 
or precipitancy, his calmness or ‘Consideration, it cannot give the 
manner of the prisoner when that has been important, upon the. 
- statement of-anything of particular moment ; it is in “short, or it 
_ may be, the-dead- body of the evidence, without, its spirit which is: 
supplied, when given a ane oe by the ear and nae of thóse- 
who “receive t? < - ; . P 


In the case before us, we are not able to accept the recommenda 
tion of the Sessions Judge that the verdict-of the j jury in respect of 
the six persons whose case has been referred, should be set aside. 

We direct accordingly that the reference. be discharged. and the 
accused: be released from custody. 


Ai T. M. TT ; ` Reference discharged, 
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; Before Sir Asutosh Mookerjee, Knight, Judge, and Sir Nalini ` 
>- - `- -Ranjan Chatterjea, -Knight Judge. : 


' | KING-EMPEROR 
~ < = v. i - 
TE ' „DHANANJAY RAY.* 5 


Refarence—Criminal Procedure Code (Act V of 1898), Sec 307—Opinion of 
Sessions Fudge—Extra judicial reflections on conguet of juror— Opinion of 
"fury Weight to be attached. i 


“It is'unfair for a Sessions Judge to make reflections on the conduct of ttie 
jurors, which are not supported by evidence on tho record. 


The High Court is called upon under section 307 of the Code of -Criminal 
Procedure to codsider the entire evidence and after giving due weight to the 
6pinions of the Sessions Judge and jury, either to acquit or to convict the accused. 
The opinion of the Seasions Judge is his opinion on the merits of the case and.. 
does not include his speculations as to what external considerations, if any, might 
have affected the judgment of the jury. The opinion of the jury ee the 
verdict of the Jury : Eneferor v. Tarapada (1). 7 

The measure of the relative weight to be attached to the opinion of the 
Sessions Judge and to that of the jury, cannot be crystalised into an RANGES 
formula, It depends on the circumstances of each case.” 

The High Court does not interfere with a unanimous verdict of the jury, 
unless it can say decidedly that it thinks that it is pele wrong : Queen v. Sham l 
Bagdee (a). ; 


Reference under section 307 of the Criminal Procedure Code. 
The material facts appear from the judgment. 


Babus Narendra Kumar Basu, Banku Behari Mallik Chau-, 
dhuriand Satindra Nath Rai Chaudhuri for the Accused. 


~, Mr. Camell for the Crown. 
a; C. A. Y 


. The judgment of -the Court was delivered by 





" -lookerjee, J: “This is a reference under section 307, hee 
Criminal Procedure Code. The accused Dhananjay Ray was -` 
charged with -an offence under section 211 Indian Penal Code. 
The jury unanimously found him not guilty. The Sessions Judge, | 
however, was of opinion that the verdict was notin accordance - 
with the evidence and thought it necessary in the interests of jus: 
tice to submit the case to the High Court. 


“Criminal Reference No. 53 of 19235 by A. DeC Williams Esq., Sessions 
Judge of Khulna, dated the 7th Jaly, 1923 ' 
(1) (1983) 18 C. L. J. 532. 
(a) (1873) 20 W. R. Cr. 73; 13 B., L. R. (App). 19. 
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i The case against the accused: may be briefly- stated. On:the 
ith. October, 1922, the accused, who-was the tahsildar. of the Khara- 


ia Zemindars, lodged a first information at Mollahat police station 
igainst Ramgachia, Premchand and eleven other persons,- Flis- 
story shortly was that on the 4th October, while proceeding i in a 
boat, he was accosted by the -accused persons. Two of them, 
Ramgachia and Premchand, threatened him with daos, forced’ him 
to unlock his box and stole Rs. 150. The police authorities made 
some arrests on the gth October, but were not as expeditious in the 
conduct of their enquiry as the accused desired. The result was 
that on the 3rst October, he lodged a complaint before the Sub- 
Divisional Magistrate at- Bagerhat. On the 16th November, the 
police submitted a report that the cage was false, and on the r3th 
December, the Sub-Divisional’ Magistrate, dismissed the complaint 
as false under section 203 Criminal Procedure Code. On the 


. next day the present prosecution was instituted. 


“Witnesses were examined on behalf of the prosecution and the 
accused himself was examined under section 342 of the Criminal 
Procedure Code. His defence in substance was that the informa- 
tion he had lodged was true. The Judge summed up the case fully 
and fairly. The jury retired, and in a few minutes, brought in a un- 
animous verdict of not guilty. The Judge, as we have already stated, 
held’ that the verdict was inconsistent with a-sober estimate.of the 
evidence and made this reference. In his letter of reference, 


he states that “the accused has connections of considerable 


influence and position, and l am constrained to the opinion that 
this has not been without its effect on the verdict returned at his 
trial.” 3} 
We enquired of the Deputy Legal Remembrancer what founda- ` 
tion; if any, there was for .the opinion expressed by the Sessions 


Judge that the verdict of the jury had been affected by the alleged . 
circumstances that the ‘accused - has connections of considerable - 
influence and position. The Deputy Legal Remembrancer, as -might i 


have been anticipated stated with his usual frankness that there were. 
no materials on the record to support the view expressed by the Ses- 
sions Judge. Such an imputation may perhaps influence the 
judgment of this Court by extra judicial considerations ; but this 
could not have been possibly intended by the: Sessions Judge. 
In any event, we are clearly of opinion that the imputation should 
not have been made, This Court is called upon under section 
307 to copsider the entire evidence and, after giving -due weight. to 
the opinions of the Sessions -Judge and the Jury,” either to acquit 
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CRIMINALS) orto Gonvict the fccused’ The opinion of: the Sessions: Judge is 


1993. his opinion on the merits of the case and does ‘not include’ hig 
id ulations as to what external considerations, if ight È 
Klog-Ewpero, Speculations as to what external considerations, if any might have 
i i affected the judgment of the Jury. An imputation of this charace 
Se he ter‘is: not fair.to the Jurors as they have no opportunity. to defend’ 


apa kaa % their’ views and‘ to repudiate’ the aspersions made against them. 
+  We'fihd moreover that in this case there werd five jurors,- three 
Hindus and two Mahomedans : -it has not been explained why they- 
should all have combined to bring in a verdict of ‘ not guilty’ with 
regard to the accuséd who is a Hindu. i 
We-have carefully examined the evidence arid we have come 
to the conclusion that the verdict of the Jury should not be disturb- 
edi There can: be no- doubt that an incident of the description. 
alleged by the accused did take place on the 4th October, 1024, 
The theory ‘of the prosecution is that the accused was in fact - 
forcibly detained in order that he might be compellél to give 
receipts for moneys, actually paid to him. The action taken by 
Ramgachia was illegal, and even according to the Sessions Judgé- 
amounted at least to wrongful restraint. The question conse- 
quently réduces to this, namely, whether the version given by the 
accused -was or was not. substantially true. The jurors were of. 
opinion that the defence story was true, and ona perusal of the 
evidence we are not prepared to hold that this conclusion could 
nol have been reasonably adopted on the evidence as it stands. 


There has been some discussion at the Bar as to the true scope 
of gection 307 Criminal Procedure-Code. On behalf of the Crown, ` 
oŭi“ attention has ‘been- invited to Queen-Empress v. Itwari (1) ; 
Emperor x. Lyall (2) 5 Emperor v. Annada Charan (3), and- 
Manindra ‘Chandra v. Emperor (4). On behalf of the accused, 
stress ‘has’ been laid on the- decisions i in Ousen v. Sham Bagdes DE i 
King Emperor < v. Púrna -Hasra (6): Emperor y. Swarnamoyee (7); 
Emperor vV. Neamaiulla (8) ; King Emperor v. Annada (9) ; -Asgar 
Mandal v. King Emperor (10); Emperor v. Chanaoo Lal (11); 
King, Emperor y Pramatha Nath (12) ; Emperor y. Sristidhar (1 3) 


(1) (1887) I. L. R; 15 Cale. 269, (2) (1901) I, L. Re ag Cale, 128, - 
(4) (1909) I. L. R. 36 Cale. 629 ; 9C, L. J. 631. 

AaY (1914) 1. L.R. 4t Caic. 754. 

15) (1873) a0 W. R. Cr. 73; 13 B, L. R. (App) 19. 


(6) (1905) aC. Li): 770. O Ta) (t913) L L, R. 4r Cale. 621. 
(8) (1913) 17 C W. N. 1077) ` (9) (1916) 21 C. W. N. 435. 
Yo) (1918) 22°C, W., N; 811. (11) (1918)-2a C. W. N. 1028, we 


(ia) (1919) 30 C? L.J. 503+. . (13) (1922) 37 C. Le Je 30: . Ae 


no b 
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Emperor cy “Writya' Gépal” (i). and X iñg-Einperor. v. "Sukie 
Bewa (a). No useful purpose would be served by an analysis of 
the facts of each of these cases and the” reason. ‘assigned. by -the 
Court in each caseèfor its- preference of. the’ opinion of the Judge or 


of the Jury. The terms-of the section are fairly clear.- This Court 


r 


is first called upon to consider the entire evidence. The Court has . 


then to give due weight to the opinion of the Sessions Judge and 
to the opinion of the Jury. ‘The opinion ‘ofithe Jury, as explained 
in. Emperor. Ve Tarapada, (3). signifies, the,” verdict «of. the. Jury; 
The-measure-of, the relative weight. to : be. attached to these two. 
factors, cannot “be. crystalised ` into: an inflexible . formula:: The 
answer must depend upon the circumstances’ of each:case. -But the 
trend of judicial opinion has been in favour.of preference of: the 
upgnimous -yérdict ofjuries on whom the- -dutyi is imposėdj. Dy : s60) 
Hon’ “299 to decidé which view” ‘of the facts” is ‘true. The- ‘weight to? 
be ‘attached to the verdict of the jury is, however, necessarily dimi:? 
j nished. When. the verdict is not unanimous,, On. the’ other hand”? 
- when the Judge accepts the verdict of the Jury as. to some of the, 
atéused and not as to the others, his opinion is weakened i in a- ‘corr, 
responding. measure. _ But as we-have said,,the- view propounded in 
the case of Queen v. Sham Bagdes (4) still holds_the ground, name ly., 
that this Court should not interfere with’ a unanimous verdict of: 
the jury; unless. “we. can say: decidedly that: we think that itris 


clearly: wrong. | This, no“doubt, is a éurvival- of ‘the’ well established ^. 


— tradition of- English Criminal Jurisprudence i ; but -notwithstanding?> 
this, due freight must «be given ` to” thé ‘opinion “of. the. Judge.as 


' required by the statute, We are of opinion ‘that the verdict of the-~' 


jury in the present case should be accepted ‘and that the anae 
“should ‘be ‘discharged from his bail, We order accordingly: at. 


A T. Me E l | Reference discharged : Verdici ofj jury yee. 


t) (1924) BCLJL l 


Ý, usii 30. Cc. L. J 155+ , 
“ (3) (1913) 18 C.-L. J..522. f 


(4) (1873) 20 W. R; Crs 756 fey 
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-GRIMI NAL REVISION. 


i Before Sir Aulin Mookerjes, Knight, Judge, and Sir Nalini j . 


Ta Ranjan Chatterjea, Knight Judge. he. aE 
_  NAGENDRA NATH'CHAKRABARTI >  ? 
KING-EMPEROR.*. i 


Bail—Criminal Procedure Code (Act Vef 1898), Seca. 61, 167, 190, a 
“mal Procedure -Amendmeni Act (XVIL of 1923), Seca. 45, 136.—Police 
2 repori—Cognisance of. case—Asseriions of Commission ef Wih Reiri: 

‘ments as to bail-—-Discretion. ~~ ~ 


< The intention of the legislature, having regard to section 61 and 167 of the. 


- Code of-Criminal Procedure, and to the requirements of justice generally is that- 


an accused person should be-brought before a Magistrate competent to try or. 
commit with as little delay as possible : Ponnusami \ v. een (1) and other, 
TRIOS. 

The expression * Police report” in clause (b) of scion 190 of the Code of 
Criminal Procedure, means a police report within ‘the meaning ¢ of ‘section: 170% 
Abdullah v. Emperor (2) and other cases, | oe : Fe 


` When a Magistrate takes cognisance of an offence - under section. a6: of the: 
Code of Criminal Procedure, be performs a gate) act : aN v. nori 
dra (4). - - 

The report as mentioned in section 45 of the Code. of Criminal bia 
Ariendment Act: must state facts which constitute the offence. This is a aa, 
of; fundamental importance : Palis v. King- Emperor (4). Pile 


< Assertions that offences didor sections 400 and 4or of the Indian Penal Code. 
had been committed, are not compliance with the letter of. the spirit of. the law. 


4 


„Bail is not to be withheld merely as “a punishments. The requirements as to, 
bail are to secure the attendance of the accused at the trial-: R.v. Rose (5) 


The proper tost to be applied in the station of the question, whether bail 
should b be granted or refused, is whether it is ‘probable that the party will appear: 
to take his trial: Ke Robinson \6), and another case. 

The discretionary power ot the Court to admit to bail i is not’ ‘arbitrary, but is. | 
judicial r ` Manikam v. Queen (7), and is governed by established principles, .. 
The object of the ‘detention of the accused ‘being to secure his appearance to 


® Criminal Miscellancous Rule No. 114 0f 1923 for bail before Babu Ambika- 
Charan Datta, Police Magistrate of Sealdah, | 

(1) (1882) I. L. R. 6 Mad. 69. , (2) (1913) I. L. R. 40 Calc, 854. 

(3) (1910) 1. L. R. 37 Cale. 4123. - ' i : 

(4) (r915) 15°C. L. Je 51735316C. W. N; 1105. 

(5) (1898) 18 Cox 717.. 

(6) (1854) 23 L. J. Q. B. 286 52 W. R, (Eng.) 424e.. 

(7) (1883) 1. L, R, 6 Mad. 63 © 
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abide the sentence of law, the principal enquiry te whether a “recognizance would  CaimrNat. 
effect-that and In secklog ‘an’ answer to this. enquiry, Courts have considered- 


1923. 
theiseriousness of the charge, the: nature of the evidence, the geverity of the abi a. 
punishment prescribed for the -offénce, and in some’, instances, the character, - Nagendra 
means and standing of the accused : R. v. Bonnett, 1). and other canes. < Khig: Emperor, E 
. Under section 146, of the Criminal. Procedare, Amendment. Act, "1994 the dis Wego 
cretion of the Court as regards grant ' ‘of bail is less fektered_ than before. a es 


-Application under, section 4 350 of the Code.of: Criminal Proce: 
du 6, : ga 


"Application for'bail, ~ re you 
‘The material facts appear from the judgment. - ; 
“Babus Manmatha Nath Miikherjee ; ; Narendra Kumar Bose, 


Panchanan Ghoshal, Probodh Kumar Das, Mritunjay., Chatterjee, 
Satindra Nath Mukherjee and ea Charan Rai, Chaudhuri for 
the -Petitioner. 


Moira Camell and. Bagram for the Grown, 
C, A. FV, 


The judgment of the Court was. delivered by 


“ Mookerjee, J : This rule, which was granted” by Suhrawardy October, ta 
and Chotzner, JJ. on the-agth August 1923,<calls upon the District = 
_~ Magistrate-of ‘Alipore to show. cause’ why the” petitioner Nagendra-- 
nath- Chakrabarti should not be let out on bail. As the rule has - 
been opposed ' on. behalf of the Crown, the facts material for thè- ~’ 
__ determination of the question must be narrated in detail: a 
- The petitioner, -who was arrested:on -the:sth' August 1923, by | 
Inspector Hemchandra Lahiri- of the . Calcutta Police, asserts that: 
he is a ‘motor mechanic and . driver and ‘holds: certificates of good 
character from various gentlemen, Indian- and European, who have 
employed him during the last ten years. He further allégés that at- 
the time of: his’ arrest his house was thoroughly. searched bùt 
nothing suspicious or incriminating was found, : The. petitioner,  - 
aftér his arrest on-the 5th. August, is said, to:have been produced on 
the x6th- August ‘before a Deputy Commissioner ofi Police to whom 
he-applied- for-bail- ; but the application. wag refused. On the 18th’ ` 
August- an-application for. bail was then made on His- behalftto: the. - 
Chief Presidency Magistrate, - but he. was informed that his propér- 
remedy was by:Habeas Corpus. . On the 2oth August, the- -petitioner ’ 
was produced” for the first time before -the:Police Magistrate‘at | 
T Sealdah, to whom -he:applied- for bail: The ap thereupon--- 
recorded me following order? ..  . . : re a 
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- * Thirty-two accused sent up, charged under. - section 409 and - 
401: ‘Indian Penal : Code.: -They are remanded - to hajat till 4. 9. -23. | 
Confession and search: lists and diary’ should be produced to ‘show 


that there is justification for detaining them i in custody; if no chalan 


ig submitted on.that date.” . 

“This order was made. on the basis of a letter which was iiddreas- 
ed by the nspectot ‘of Police, Detective Department, to the Police ` 
Magistrate, Séaldab, ‘and waa forwarded by the Deputy Commission- 
er of Police C. I. D. The letter was in the following-terms: ` ~-.— 

“I beg to produce before Your Honour’ the following. accused 
who are concerned in several cases of dacoities, murders ‘for gain, 
drugging; robheries, house-breaking with thefts,- and thefts; com- 
mitted in the Suburbs and Town of Coleura | as also the surrounding - 
districts and other places, © 

-1 beg further to mention that one of the gang members has’ ride 
aconfessing statement before Magistrate implicating thesé’ menas 


‘well as others and that the Local ‘Government have been pleased to 


appoint a special Magistrate to verify the confession. 

‘In the circumstances I pray that the accused ‘be remanded pend- 
ing judicial verification and investigation with a view to their a 
cution under.sections 400 and 4or Indian Penal Code.” cat 

-Then follow the names of the persons produced ; the list includ... 
es the name of the petitioner who is described as- “Nagendranath - 
Chakrabarti alias Nagen driver, son’of Rasiklal Chakrabarti.” 

On the.25th August, an application for ‘bail was made on behalf 
of the petitioner to the District and Sessions Judge of the 24 Parganas: 
The application was dismissed by the following order: ` : i 

“This is an application for bail, It appeara that the accused was 
arrested by the Calcutta Police and produced after several days: be--- 
fore the - Magistrate at Sealdah who has remanded the-accused to 
custody for a fortnight. | it is argued. that only section. 344 Criminal 
Procedure Code is applicable ; ; that refers to the stage of the trial. 


i The case-ig still undér investigation. . The Magistrate does not seem 


to be without jurisdiction i in ordering detention of the accused from 
the. date.on- which he was produced before him, .I do not think: that. | 
I should interfere at this stage: It has transpired during-the argu: — 
ment that a case, under section. 400 or dor Indian Penal Corde is - 


l ‘contemplated against | the accused and many others. The Magistrate - 

' has taken timé to.look-round and has called for the confessions and 
a diaries: ‘to be put up. before _him‘on the next date fixed. ‘Apparently. - 
"a Bang-case of some. kind is contemplated... The accused was placed 


- before the Magistrate only five days ago. There has not-been suffi- 
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cient time given to the Magistrate “to- consider the case against 
the accused. The application is therefore ‘premature. The appii 


cation is dismissed.” 
An application was PEN made to this Court and the pie- 
„sent rule was granted. - 


‘On the 4th September the petitioner was has “for the se- 
cond time before the Police Magistrate of Sealdah, who recorded 


“the following order: 


-““Confession of one Pramatha Nath Das implicating these accused 


basn and some search lists also shown. They ‘disclose materials 
_ for remanding the accused to custody for another fortnight, For 
_-18-9-23. -Accused as before.” ; 


On the 18th September, the vetitionse was produced for the 


E third time before the Police Magistrate of Sealdah who recorded the 


following order : 


“Examined one witness Mr.  Morshed, Depiity Magistrate, Alipur, 
who is verifying the confession of the prisoner Pramatha Nath Das, 


“He says he will take another fortnight to ‘complete the ‘verification. 


He also held a test identification in the Alipur Jail. - On 4923 ‘the 


_ confessing prisoner identified 9 prisoners in thie case. He found 


the confessing prisoner Pramatha confounded and nervous and held 
a second test identification on 13-9-23. On this day 6 more prison- 
ers including Hari Das -Kanshari whose bail application was fixed 


. for hearing to-day, were identified. Mr. Morshed believes that the 
_ second day’s identification was quite as good and honest as that of 
“the first day. ‘One prisoner Bhusan Chandra Sarkar was not identi- 
. fied on either date. The Police reports that there is no other 


sufficient evidence against him. So he is released from custody. In 


“view of the evidence of Mr. Morshed, the bail applications of all 
_ the accused including that of Hari Kanshari are rejected. Consider- 
ing the evidence obtatned and the evidence of Mr, Morshed that he 


will require another fortnight to finish the verification and the fact 


< that further evidence is likely to be obtained by a remand, all the 
- accused (except-Bhusan Chandra Sirkar ordered to be a from 
- custody) are remanded to custody till 2-10-83.” ` 


Besides these materials, the confession of Pramath Nath Das has 


, been placed before us. This is a lengthy document covering 
` seventy-five closely written pages, written on several days between 


the 8th June. and -16th June, that is, some weeks before the peti- 
tioner was arrested í on the sth-August, Mr. Mookerjee has‘ contend- 


-ed before us that, on the maférials thus accessible, an order for 
- release of the petitioner on ‘bail should be made. Before, we deal 
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with .the question, we .may.refer tothe relevant provisions of the 


Criminal Procedure Code. 


í 


Section 6r provides that no police officer shall detain in cao 
a person arrested without warrant fora longer period -than under 
all the circumstances of the case is reasonable,-and such period shall 


_not, in the-absence of a special. order of Magistrate under section 
- 167, exceed twenty-four hours, exclusive of the time necessary for 


the journey from the place of arrest to the Magistrate’s. Court. - The 


- period for which a -Magistrate -can authorise the detention. of the 
, accused person in police custody, is fifteen days on the whole, as 


prescribed by section 167 which is in the following terms: 
‘(1) Whenever it appears that-any investigation under this 


. Chapter cannot be completed within the period of twenty-four hours 
. fixed-by section 61, and-there are grounds for believing “that the 


accusation or information is well-founded, the officer in charge -of 


_ the police-station shall forthwith transmit to the nearest Magistrate 


a copy of the entries in the diary hereinafter prescribed relating to 


“the case and shall at the same time forward the accused (if ome to 
, such Magistrate. - r eo 


(a). The Magistrate to whom an accused person is foewarded 


“under this section, may, whether, he has or hag not jurisdiction to 
. tty the case, from time to. time authorize the detention’ of the. 
- accused in such custody as such Magistrate thinks fit, for a term 


hot exceeding fifteen days in the whole. If he has not jurisdiction 


_ to try the case or commit it for trial, and considers further detention. 
- unnecessary, he may crder the accused to be forwarded to a Magis- 


trate having such. jurisdiction. A pei 

(3) .A. Magistrate authorizing- under this section detention in the 
custody of the .police shall-record his reasons for so doing.” 

The next important provision is contained in section. 344 which 
authorises a remand after a Magistrate has taken cognisance and is 
in the following terms: - ~ s 

“ (1). If; from the absehce of a witness, or any reasonable AN 


. it-becomes. necessary or advisable to postpone the commencement , 
of, or adjourn any inquiry-or trial, the Court may, if it thinks fit, by 
= order in writing, stating the reasons therefor, from time to time, 
. postpone or adjourn the same on such terms.as it: thinks fit, for- 
_ such. time, as-it considers reasonable, and may bY a warrant remand , 


the accused if in- custody +t a j 
Provided that no Magistrate shall reinaiid an accused person. to 


- custody. under this section for -a term exceeding Anesa days ata 
h time; 2 a z ENE E > 
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_ (2) Every order made under this section: by a Court. other ` 


than `a High Court shall be in ı writing signed by the ‘presiding Judge 
or.Magistrate. 

Explanation :—If sufficient evidence has beon, obtained to falas 
a suspicion: “that the accused may have committed an offence, and 


it appears likely that further evidence | may be obtained by a remand- 


this is reasonable cause for a remand.” 

-Wehaye not been informed as to what a, to the sari 
tioner between . the. sth August and the 16th August and whether 
there was or was not strict compliance with the provisions of section 


61. ‘It is also not-clearthat.the scheme of the Code “with regard to` 


rémands- was kept in.view. The power of remand under section 167 
is given to detain: prisoners in ` cústody while the.. Police make the 
investigation, and ina proper case, to commence the inquiry. But 
the custody. mentioned in’ section , 344 is quite different and is 
intended. for under-trial prisoners. Section 167 gives the Magis- 


trate discretion (recording his -reasons) to. remand, from time to - 


time, but limits the period. for the exercise of the discretion to 
fiiteep. days i in all. Section 170 Criminal Procedure “Code authoris- 
‘es the. police officer, if ‘there is ‘evidence or ‘reasonable ground ‘for. 
suspicion, to forward the accused. to.a Magistrate empowered’ to 
~ take cognizance of an offence on Police report. “Then, under- sec- 
‘tion, 344, an application might be made for cause shown as specified: 
there to the proper. Magistrate to postpone the commencement of 
— the enquiry and remand. the prisoner. The. intention of the Legis- 
lature, having regard to sections 6r and 167 and to the: requirements- 
of justice generally, is that an accused person should be brought 
, before a Magistrate. competent to try, or commit with as little delay 
As, possible; Ponnusami v. Queen (1) ; Queers- Empress v, “Engadu (2) 
“Narendra. Lal Khan v: Emperor (3); Ahmad AU v. Emperor 
(4). It is, however, fairly clear. that the proceedings have not been 
_Tegular i Ina vital respect. Mr. Mookerjee. raised the question 
Whether the. Police Magistrate at Sealdah. had taken cognizance 
"of the. case in accordance with law, and, if s0, on what-date,- The 
Magistrate has stated that he took cognizance. -of the case. against 
the accused under Section 190 (b) Criminal Procedure Code ‘onthe 
20th August on the police report submitted on that -date, which, 
-iù his- opinion, contained sufficient materials to enable him to :tako 
anane This view is a untenable. :. „Oñ the 2oth August 


l) (1882) I. L. R. 6 Mad. 6b ` (a) (1887) a L.. 6. 11 Mad. sê; 
(3) (1908) 1. L. R: 36 Cale. t663; 13 3¢. W. D 43. Nan a 
44) (1014) 16 Cr; L. J. 795. Pap 
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SELA KAL; Act XV III of 1923 had not yet come into operation. Consequent- 
1923. ly section 190 as it stood on that date authorised the Magistrate 
-N aga A to take cognizance of an offence. 
We - (a) upon receiving a complaint of facts which constitute. such 
King-Emperor. f 
one offence ; ; 
Meokerjee, F. - ` (b) upon a police report of such facts ; 


(e) -upon information received from any person, other than 
a police officer, or upon his own gowa Or suspicion that such 
offence. has been committed. P 
= The Magistrate states. that he took cognizance under clause (b) 
` that is, upon a police report of facts which constitute such offence, 
There Was, however, no police report on that date.” The expression 
“police report” has been interpreted in this Court to mean a police 
report within the meaning of section 170; see Abdullah v. Empe- 
vor, (1); Zee y. ` Adhikery (a) ; ; Harikar v King Emperor, (3); 
‘Sukumar yv.. Mofisuddin (4). Reference may also be made to the 
decision of the Full Bench of the Bombay High Court in Xing- 
Emperor v. Sada, (5) which followed Queen v. Jafar (6) ; Sarfaraz 
Khan v. King Emperor G): Ramlal v. Zmperor (8). The Deputy 
- Legal Remembrancer realised this difficulty and contended that the 
Police Magistrate may be deemed to have taken cognizance, if not _ 
on the 2oth August as he states, then on a later date, namely the 
‘4th or 18th September. This contention is manifestly untenable. 
‘When a Magistrate takes cognizance of an offence under section _ 
190, he performs a judicial act; Mmperor v. Sourindra, (9) ; and it 
would be contrary to sound principle to hold by a fiction that he 
exercised this judicial function on an occasion when the question 
was not even present in his mind. But,- itis important to point 
out that even if such an imaginary assumption could be made, it 
would be of no avail Section 45 of the Code of Criminal Proce- 
dure Amendment Act, 1923 (Act XVIII of 1923) no doubt came’ 
into operation on the rst September, 1923. Section 45 of the 
amending statute modified clause (b) of section 190 so asto 
authorise a Magistrate to take cognizance of an offence “upon a 
report in writing of such facts (that is, of facts which conslifute the 
offence) made by any police officer”. It would be observed that 


(1) (1913) I. L. R. 40 Calc. 854. - (3) (1909) 14 C. W. N. 304. ` 
(3) (1918) 233 C. W. N. 479. . (4) (1931) 25 C. W. N. 357. 
(5) (1901) I. L. R..36 Bom. 150. >. 
(6) (1871) 8 Bom, H. C, R. Crown cases 113. 

~ (7) (1913) 11 All. L. J. 3313 14 Cr, be J. 318. í 
(8) (1919) 21 Cr. L, J. 269. (9) (1910) L L, R. 37 Cale, 412. 
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the expression “police report”. which. had. been interpreted ina, ` CRIMINAL. 
technical sense has been replaced by the non-technical expression aes 
“seport.made by any police officer”. But this is of no assistance Nagendra 
to the Crown. The report must state facts- which constitute. the _ 
offence. This is a requisite of fundamental importance ; Pwän KoE ai 
Behary Das v. King Emperor, (1). In-this case, it is plain that § Mookerjee, F. 
there was no compliance with this requirement of section 190 (b) iii 
either on the 4th September or on the 18th September, No facts 
were stated which if proved would constitute_offences under sections 
400 and 401 Indian Penal Code; and assertions that offences 
under those sections, had been committed could not be regarded 
as compliance with the letteror the spirit of the law. The subs- 
tance uf the matter, consequently, is that the petitioner was arreated 
onthe 5th August and has been in custody for nearly two months. 
The provisions of the law have not been strictly followed 
and . though - assertions ‚have been made,, the concrete {acts 
which constitute the alleged- offences have not yet been specifically 
stated before a Magistrate. in conformity with law. We have the 
-additional circúmstance that the confession of Pramathanath Das 
was recorded some weeks before the accused was arrested. hese 
facts must be borne in mind in the application of the principles 
which regulate the consideration of applications for bail. 


It is indisputable that bail is not to be withheld iherely as a. 
- punishment. The requirements as to bail are to secure the atten- 
dance of the accused at the trial; Æ v. Xose, (2). The proper test 
to be applied in the solution, of the question, whether bail should 
be granted or'refused, is whether it is. probable that the party will 
. appear to take his trial: Ae Xodinson (3); Fv. S Catfe(4). The 
“test is applied by reference to the following considerations; 
(a). The nature of the accusation ; RY. Barronet (5); Rv 
Butler (6); - >. ý 
. (b) The nature of the Ag in support of the accusation ; j 
. -Re Robinson (3); R v. Butler (6); Rv. Me Cormic (1); 
. (c) The severity ofthe punishment which conviction will en- 
(1) (1912) 15 C. La J. 5173 16 C. W. Ne 1105 
(2) (1898) 18 Cox. nI RS 
(3) (1854) 93 L. J- Q B. 286; 3 Ws R. (Eng), 444. 
(4) (1841) 9 Dowling P. C. 553 ; § lur. 700. oe 7 
(5) (1853) 3 E&B.1; Dontstoy si. oe no i 
(6) (2881) 14 Cox §30 ; 8 tue Ra (Its) 394 a 
(7) (1864). 17 it. C. Le R. 411. 2... = ~ 
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tail’; Re Robitison ( 13 í and ‘this explains: the reluctance ‘of Courts 
to grant bail on charges of murder; Ke ‘Barthelemy (a); Ry. 
Andrews (3). In this connection we may recall that in’ England, 
bail in treason or felony is discretionary “in the High Court or 
Courts having jurisdiction to try, the offence; Æ. v. Mc Cariie (4) 
Rv. Platt (5); on the other hand, bail in misdemeaner is said to 
be of right at common law; Rv. Spilsbury (6); R v. Badgar (1); 
Re Frost (8); see also R v. Crowe (9); R v. Beardmore (10); Rv. 
Osborne (11); King v. Fortier (x2). This distinction, is reflected in“ 
sections 496 and 497 of the Criminal Procedure Code which treat 
respectively of the grant of bail in cases of what are described in the. 
phraseology of the Indian Legislature as bailable and non: ‘bailable 
offences. po f 

The substance of the matter is, that the discretionary. power of. 
the Court to admit to bail is not arbitrary, but is judicial, Manikam 
v. Queen, (13),, and is governed by established principles, The 
object of, the detention of the accused being to secure his appearance. 
to abide the sentence of law, the principal enquiry is, whether a 
recognisance would effect that end. In seeking an answer to this’ 
enquiry, Courts have considered the seriousness of the charge, the 
nature of the evidence, the severity of the punishment prescribed 
for the offence, and in some ‘instances, the character, means and 
standing of the accused ; see Æ v: Bennett (14); R v. . Atkins (rs); 
R v. Manning (16); R y Wood: C7); Ry. Goijas ter (18); Æ v. 
Stewart (19). 

Section 497, of the Criminal Procedure Code leaves ample room 
for exercise of discretion on these lines, and we are in agreement 
with the view expressed by Mitra J in Re Johur Mull (20), and 
Jamin Mullick v. Emperor (21) Wé may also recall that section 
497 has been materially altered by section 136 of Act XVIII of 
1923 which substitutes the words “an offence punishable ` with” 


(a Ba) ae wo Bean: Te Ha ee eer A eR a 
a) (1852) 1 E. & Br 8; Dearsley Ga, = E T. 
(a) (1844) 2D. & L. 1053185 L. J. M.C. 113. l 

(4) (1859) 11 Ir, C., L. R. 188 (192). -å As) (777) 1. aa 157. 


(6) (1898) 2 Q. B. 615 or É 
(7) (1843) 40. Pi 46 (472) 3 D. & M, 375; 4StT, N.S. aaa pŠ 


(8) 11888) -4 J. L R. 757. ma (9) (1829) 4 C & Po asr È 
(10) (1836 7 C. & P. 497. `> t- ~ MIM) (1837)-7 Ci: & P. 790 : 

(13; (1902) 13 Quebec K. B. 25t ; 6 Canada Cr. Las; tor ? 4; An. Cas. 10. 
(13) (1882) 1. L; R. 6 Mad, 63. (14) (1907), 49_L. T. Pals tl 387. 
t15) (1007) 49 L-T. 421. : “(16) (1888) -5 T? E. R. 1409. ` : 
(17) (1845) 9 Ir. L. R. 7L (18) (1885) J.W. C. Li 19.5, 

(19) (1900) 4 Canada Cr. Cas. 131. .(20) (1906) 10 C. W. N. 1093. 


(21) (1908) L L. R. 36 Calc, 174 
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death "Or transportation “for life” for thé words" “the offence. of” which” 
he is accused”, ” Thias*-cannot but be regatded: asthe: result ‘of ‘a 
` “liberalising influence ‘on the policy of the legislature, ‘and the ‘dis- 
cretion of the ‘Courts. will henceforth be less fettered than béfore. 
In the case before us,-the offences attributed .to the ‘petitioner. are 


those mentioned in secfions 400 and 4or Indian Penal Code. . The 


maximum -sentence under-the former ‘section is - transportation , for 
life, under the latter section, rigorous imprisonment for seven years. 
This Court has not been ‘placed in possession of facts which might 
enable it to entertain reasonable grounds for believing that the 
petitioner has been guilty of the offences of which-he is accused.. 

v Upon-a consideration of all the -circumstances of the case, we 
“are of opinion that the Rule should -be made absolute. We direct 


that the. petitioner be released on bail to the. satisfaction, of the 


‘District. Magistrate. We fix the amount a Rs 6coo with three 
sureties for Rs: 2000 each. ` 
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Byam ak Procedure Code (Act V of 1898), See 307—Opinion of 


+ Sessions Fudge—Reflections, on conduct. of a ia as Crimi- 


~ nal, proof of. ' 


It is open to a Sessions Judge to sien with the j jury ; it is incumbent upon 
him to do so, if he is clearly of opinion that sach a course is necessary for the 
ends of justice ; but this does not require thathe should make reflections ‘upon 


the conduct of the jurors, which are not supported by evidence on the record. - 


Such reflections are nta to tho on to the. Sessions Judge and- to the High 
Courte ` $ ae i 

6 Criminal “Reference No. 39 ‘of 1923, by J. wW. ‘Nelson ° Esq, Semiono 
‘Judge of Chittagong, ‘dated the 11th April, 1923. 
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GRIMINAL, “.” Under section 307 of the Code'of Criminal Procedure, a duty isimposed upon 
1984. the High Court to’ consider the entire evidence and to acquit or convict the 
ow accused after-giving due weight to the opinions of fhe Sessions Judge and the 

ý Mamfru jury- ; such opinions of the Sessions Judge is his opinion on the merits of the 

‘Risg-Emperor. case based on the materials placed before him at the trial and does not ‘Include 
- 7O mn his speculations as to what might or might not have influenced the j jurors.’ 


ne igen No action can be taken against j jurors, unless the misconduct has -been estab- 
‘lished by what is regarded as evidence i in the eye of the law. 


The proof ofa case against the accused depends for its support, not upon 
the absence or weakness of explanation on hls part, but upon the poaren affirma- 
tive evidence of his guilt that is given by the Crown. :- r ~ 

Reference under section 307 of the Code of Criminal Proce- 
dure. 4 A te 3 


nm” 


The material facts appear from the judgment. fe 
| Babus Manmatha Nath Mukherjee, Gobinda ‘Chandra De Roy, 
Panna Lal Chatterjee, Sures Chandra Talugdar and Debendra l 
Narain Bhattacharyya for the Accused. B 

= ` Babus Pares Chandra Sen and Gopendra Nath Das for the 
Complainant. 

Babu Bir Bhusan Dutt for the Crown. 


vs 


f G. A. V. 
The judgment of the Court was delivered by 


October, 3. ' Mookerjee J: This is a Reference under section 307 of the 
p . Criminal Procedure Code in respect of fifteen accused persons : 
they were tried jointly with another who has been acquitted by the 
Court below. The accused were charged with offences under 
sections 147, 148, 325 read with section 149, 343 and 379 Indian 
Penal Code. The jury returned a divided verdict. By a majority 
of four to one, the jury found all the accused not guilty of all the 
: charges. The minority verdict was that all the accused, 
ma except Abdul Kader, were guilty of all the charges 
Tak | except the charge under section 379 The Sessions Judge 
_ accepted the unanimous verdict that [Abdul Kader was not 
‘guilty and that Anwar Ali was not guilty under section 
379. He further accepted the verdict of the ‘majority of 
the jury in so far “as they acquitted Mamfru Chowdhury, Fateh 
| Chowdhury and Lakshmikanta of the charge under section 148; but 
"he declined to accept ‘the majority verdict in other respects and 
decided to refer the case of the acoused other than Abdul Kader 

(who was acquitted) to this Court for consideration. 
The prosecution: was instituted by reason ofan incident 
which is alleged to have taken place. on the. rith January, 1922. 


Vou. ŠXXVIIL} < HIGH COURT. TET 399) 
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The subject matter of” the: dispites is “a “large ‘Kiidsmahal. jote in  CalMntate > 
Cox's Bazar Sub-Division, which is now held “under: Government: : 1923. 
by Abdul Latif Chowdhury who purchased it from“Astaf Ali on the” M amira ` 


30th- March, 1919.- The land which was formerly lét out by Ash- 
raf Ali to a number of tenants, abuts on-a river on three ‘sides and’ 
is-protected by an embankment. “This was damaged by a cyclone: Mookerjee, F. 
in 1916, with the result that Ashraf Ali took advantage of the’ 
catastrophe to bring the land into khas possession - and to cultivate: 
it by means: of- annual tenants, This ‘caused some dissatisfaction - 
among them, specially as Abdul Latif, since his- purchase in 1919,’ 
continued the policy initiated by his predecessor. This resulted’ 
in a series of small-disturbances leading to’ proceedings under the} 
preventive sections. of the Criminal Procedure Code. The diffi- 
culty of the situation ‘was increased when an adverse -title was’ 
claimed by one Gaganeswari, the wife of Babu Ramratan Chau- 
dhuri, who set up-some persons’as her tenants. In- such: circuins- 
tances, there were, as might have been- -expected,' attempts by the: 
rival- claimants to secure exclusive ‘possession -of the disputed tract ; 
this sufficiently accounts for the disturbed - ‘condition of the pro- 
perty during the years r919, 1920, 1921, On the ‘asth March, rgart; 
- there was a proceeding under section 107 Ciiminal Procedure Code 
_ which resulted in-an order made on the oth April, 1921;-when some 
members of the accused party were warned not<to molest Abdul 
Latif and his men. This was apparently ineffectual, “and a second 
... proceeding under section ro7 was‘instituted on the rst July, 1921 
which terminated on the r5th November, 19217, when, it is- alleged, 
the accused party filed a petition and agreed not-to molest Abdul 
Latif and his adherents. Not- satisfied with this, Abdul Latif àp- 
plied on the 13th. December, rgar;' to the policé for protection, 
and a constable was deputed to keep the peace. On the 29th 
December, 1921, the-accused-party informed the police that Abdul 
Latif was wrongfully cutting the paddy. On the rst January 1923, 
- the police intervened and directed bath the parties not to enter 
the land till the orders of the Magistrate could be obtained. On A 
the 3rd January, 1922, the Sub-Divisional Magistrate of Cox’s Bazar 
made an order under section 144 Criminal Procedure Code, directing 
“several members of the accused party not to enter.the disputed land: 
AbdulLatif was not slow to-make the best use of this order and bes 
gan to cut the paddy. This led to an application by the? accused 
party to the Sub-Divisional Magistrate on the gth January, 1922. He 
directed that if theré weré any ripe crops on the disputed -land, they 
should be cut-and placed 'in the custody of ‘a- reliable thitd party: 
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He further directed the police to, make an enquiry and. to sub- 
mit full particulars on or before the. 16th January, 1922. The 
case for the prosecution is that, meanwhile, on the r1th January, 
1922, the accused party assembled on the land in large numbers, 
and by the use of force carried away their paddy worth Rs. 3,000, — 
Information was sent to Abdul Latif. who deputed his son Sham- 
ser Alam, his naib Habibullah, his durwan Rahmatulla and. his 
mohurer Haris Chandra Biswas. These, with some of the tenants,- 
formed a party and pushed forward. The inevitable conflict follow- 
ed. It is said that Lakshmikanta fired a pistol ; Fateh Chand struck 
Shamser Alam with a gun ; the latter in his turn fired a couple of 
Lathis Were freely used on, both. sides, 
Notwithstanding guns and lathis, however, no very serious injury 
was inflicted onthe men on either side.’ But it is asserted that 
three members of the complainant party, namely, Shameer Alam, , 
Habibullah and Tafazar Hossain were taken off to the Khamar 
houses where the Chakma tenants had stacked their paddy and 
were there detained for the night. . Tafazar Hossain was released | 
next morning ; but the other two were taken from place to place 
and were ultimately removed beyond the limits of the District of 
Chittagong into the District of Aracan in Burma where they were 
let off. The first information was lodged by Maju Mia. on the 
tath January, 1922 and the prosecution was commenced. The 
case was taken up by the Sub-Divisional Magistrate who committed 
the accused to stand their trial before the Court of Sessions, with 

the result already stated. 

"We have examined the evidence on the record, and in ‘this-y we 
have been assisted considerably by a, careful analysis prepared by’ 
Mr. Dutt who has placed before us all the relevant materials and 
commented on them. He has pressed us to hold that the story as 
narrated by the witnesses for the prosecution is substantially true 
and that the guilt of the accused has been established beyond 
reasonable doubt. Mr. „Mukherjee has, on the other hand, review- 
ed the evidence and has contended that there are so many discre- 
pancies in it that the Court should not form on the basis thereof an 
opinion adverse to the accused. and contrary. to the verdict of the 

majority of the jury. He has pointed out that the common object 
of the unlawful ‘assembly as specified. in the charge is said to have 


q been two-fold, namely, first, to forcibly remove the paddy reaped 


and stacked by complainant and other tenants of Abdul Latif, and, 


secondly, | to take possession of the land of the jote. No serious 


attempt was made in the evidence to establish the second of these 


* 
Pal 
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objects ; the evidence was directed in the main to ‘show that the 
common object of the assembly was to remove the paddy which had 
been reaped and stacked by the tenants of Abdul Latif. It is 
significant-that nothing is stated in all this, as to who had cultivat- 


ed the land and raised the crop. The case for the defence is that ° 


notwithstanding all the endeavours of Abdul Latif, neither he nor 
his tenants ever obtained possession of the land or brought it under 
cultivation, The majority of the accused ` disclaimed 
all interest in the land and denied participation in the alleged riot ; 
four of them, indeed, pleaded an alibi. But five of the 


accused maintained that they held land in ‘the locality” 


which had led to disputes with Abdul Latif. We are. con- 
cerned, however, not so much with the truth or otherwise of 
the theory suggested by the accused as with the case for 
the prosecution. The proof of the case against the prisoners must 
depend for its support, not upon the absence or weakness of expla- 
nation on their part, but upon the positive affirmative evidence of 
their guilt ‘that is given by the Crown. Tested from this point of 
view, the evidence for the prosecution discloses serious flaws. A 
careful comparison of the diverse accounts of the incident as narra- 
ted by the witnesses for the prosecution shows material discrepan- 
cies and this indeed is the reason why the Sessions Judge 
accepted the majority verdict of not guilty in respect of the 
- charge under section 148 against Mamfru Chowdhury, Fateh 
Chowdhury and Lakshmikanta. There are obvious lacunae, for 
instance, not one Chakma tenant has been examined, indeed none 
has even been mentioned by name. We cannot further overlook 
suspicious circumstances as to the first information. As the Sub- 
Divisional ‘Magistrate pointed out in his order of commitment, 
there is a divergence as to the time of the occurrence. According 
to the complainant, it is stated to be about r or 2 p.m; the Sub- 

Inspector of Mangdaw in his case diary shows the hour’of occurrence 
at 7 a.m. in the heading, but in the body there is an erasure so as 
to make the time 2 p.m. There ib some plausibility in the sugges- 
tion made by Mr. Mukherjee that an exaggerated, if not an 
untrue story of abduction was started because the first information 
was lodged unusually late: Furthermore, there are suspicious 
features with regard toa paper which -is alleged to have been sign- 
ed by one of the accused Kshitis Chandra Deb Ray on the r4th Jan- 
uary, 1922 and made over to the police as containing an under- 
taking with regard to the possession of the land, It is not necessary 
for us to set out all the discrepancies and exaggerations in the 
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CRIMINAL, | evidence ; but, finally we cannot ignore the absence of all medical 
1923". > evidence though two of the complainant party are said to have- 
eo been geverely injured and detained in hospital for about 25 days. - 


Mamfru - 
i On thé whole evidence, we are of opinion that the majority of the 


jary had abundant reasons to distrust the evidence adduced in” 
Hooke ih 7e support of the cise for’ the prosecution. That evidence does 
not show.that. the incident alleged happened at the time, in the 
place and under the precise circumstances narrated on ‘behalf of” 
_ the prosecution, We cannot, in these circumstances, accept the - 
recommendation of the.Sessions Judge and dissent from the vèr- 
dict of the majority of the jury.” l f 
We cannot, however, leave the case here, We observe that the 
Sessions Judge in Big Letter of Reference made the following 
observation : ; 
Four of the members of the jury were Hindus and one Musal-- 
man. One of the accused Kshitis Chandra Deb Ray is an educated 
Hindu Bhadralog. I cannot but think that the majority of the 
jury returned a GEDE perverse verdict in order to secure the- 
a acquittal of this man”, i 
`- We bad occasion in the case of King-Emperor v. Dhananjay ` 
Ray (1) to record our opinion ás to the manifest impropriety of an. 
extra-judicial observation of a somewhat similar character in a letter 
addressed by a Sessions Judge to this Court in connection with a 
“Reference under section 307 of the Criminal Procedure Code, In 
the - present case, wé thought it right to give an opportunity to the 
Sessions Judge to explain the grounds for the opinion expressed, as 
Mr. Dutt, who appeared for the Crown assuréd us that he had not 
'beén able to discover, on a scrutiny of the record, any material what- 
ever which could justify the observation in question. We set out 
here the following extract from the explanation submitted- by the 
Sessions Judge. -< doi 
“ As regards the grounds of the remark in my letter of refer-- 
ence ‘ I cannot but think that the majority of the jury returned! a 
deliberately perverse verdict in order to secure the acquittal of this 
man (Kshitis Chandra Deb Rai)’ the case was disposed of six -months- 
ago and I havé not the record before me. I am not sure if the” 
educational qualifications of the accused Kshitish appear from the 
record but it was apparent during the trial that he had been educat- 
ed in English. My impression is that he -had a University educa- 
tion. I ‘did not ‘question the jurors as to the reasons for their vor: 


D. 
King-Em peror. 
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"dict and: I -have. no “actual- knowlédge on. the point whether the 
- minority of.one-was the. Muhamedan juror or one of the. others. | 


The opinion of the Judge as to what considerations have in- 


- fluenced the jury to, return a verdict which he considers. wrong. 


must always be a- matter of inference. In the present- case the 
sounds of my opinion maybe stated concisely as follows : 
(i) > ‘The evidence that a-riot took : pee and that Kshitish took 


-a prominent part in it is overwhelming. z 


- (ii) In the circumstances it. was. inposible -to find any of the 


: accused ° guilty - without Pipi eet, a” similar "verdict against 


Kshitish. T he. ek j 
(iii) Kshitish j js an. educated Hindu " Bhadralog of much the. 
same social Standing | as four of the five jurors. 
(iv) The jury returned a verdict-of-not , guilty byi a majority of 
four to one”. > on pon E E ~ 
- We have panan from the Sessions Judge as 5 also from Mr. 


; Mukherjee the names-and status of the jurors in this case. 


“oI Babu Surendra Nath Banerjee- Foreman,—Clerk-in-charge. -f 


3 
` 


Rs. 220 a month. | : 
2. Babu Nirmal. Chandra Das Gupta— Typist Chitagong Port 


- Commissioners Office.—Pay Rs.” 100, | 5 SA 


3. Babu Abinash Chandra a ln, Chittagong Commis- 


sioner’s office, —Pay Rs. 60. ` 
- 4». Babu Bijay Chandra Baruya,— Ticket Paii A: B; Railway 
~-Pay Rs,go. ~ 
5. Maulavi Khalilur Rahman. Government: Pensioner.— 
*-Rs, 27 a month. - mM = ' ae 


_ The impropriety of speculative remarks as to o the motives- which, 
it is asserted by the: Sessions Judge, might have influenced the opi- 
nion of the jurors or of a majority amongst them, cannot be exag- 
gerated.. The list of jurors is prepared, it-may be presumed, with. cgre 
and after enquiry. At the trial, any juror, may be challenged either 


by the accused or by the prosecutor- When the jurors have been 
chosen, they are sworn under section 5 of the Indian Oaths ‘Act, 


1873 as prescribed by section 281 of the Criminal Procedure Code. 
By his oath, the juror undertakes that he will well and truly judge 
between his Sovereign and the prisoner at the bar and will give a 
true verdict according to the evidence, In these circumstances, 
it may be reasonably expected that a judicial. officer “would hesitate 
“to charge a juror that he has broken his oath. Suchan. imputation 


is unfair -to the juror; for it must be remembered thatit i ig made: 
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“ behind his back, without his knowlédge and after he hea finished’ 
“his labours, ‘apart from ‘the fact that’ a juror suffers from the disad- 
- vantage that-the law does-not piyé him an opportunity to state ‘the 


grounds for his opinion. The imputation is unfair to the Judge 
himself ; ; it detracts from the value of his opinion: ‘ag it is impossible 
to determine how far his Judgment which the law requires him to 


“ express upon the evidence, may or may not have been affected by 


speculative considerations of this ‘character. The imputation is 


. unfair to the accused, who is entitled tō have dué weight attached 


by this-Court to the opinion of ‘the’ jury as expressed by their vèr- 
dict, without aspersions, unverified and unverifiable, made against 
them. The imputation is unfair to` this Court, whereon the duty 
is imposed to consider the entiré évidence dnd to acquit or convict 


- the accused after giving-due weight‘ to the opinions of the Sessions 


Judge and the.jury ;.such opinion of the Sessions Judge is mani. 


“festly his opinion on the merits of the case based on the materials 


placed before him at the trial anid does not include his speculations 


-as to' what might or might not Have -influenced the j jurors. We 
„cannot but express our regret, equally with-our surprise, tbat a . 


Sessions Judge should make an, observation of this character ` which 
is of no assistance in the determination of the case “by this ‘Court 
and may, indeed, create embarrassment, as the acceptance of .the 
opinion of the Judge on the merits of the case may be construed 
to involve an adoption of his aspersions upon the jurors, ‘We are 


not called upon to consider what course a Judge should adopt if in 


the course of the trial the jury should be proved by legal evidence ` 
to have misconducted themselves. In England. in such circums- 
tances it is said, the jury might be discharged anda new trial 
directed ; see Emperor v. Olu Mahamad (1) and the note to Davies 


> v, Pierce (2), Tidd’s Practice (1828) Vol. II, p, g2#- A similar 
- course might be followed if the misconduct’ was discovered after 


verdict : Witham v. Lewis (3); Rv. Yeadon (4) Rv. Fowler ( 5); 


` Rv, Murphy (6); Winsor v. Queen (7). But whatever room for - 
- divergence of judicial opinion there may be'as to the action to be 


taken when jurors have” misconducted themselves, this much is 
plain that no action cari be taken, unless the misconduct has‘been — 
established by what is regarded as evidence i in the eye of the law 


(2Y (1903) 7 C. W. N. si (Se N} 

(2) (1787) 2 T. R. 68; Brooke N. C. tao, 
(3) (1744) 1 Wilson 48 < (4) (1862) L, &. C. 81. 

(5) (1821) 4 B & Ald;’a73,7 ` (6) (1869) L, Rv à. P. C. 535. 
(7) (1866) L. R. i Q. B. 390. ` wa ste O y o og 


\ 


It would, in our opinion, be most unfortunate, if persons of respec- 
tability, -called upon to discharge the responsible duty- a JUTOTS 
were exposed to the risk of aspersions of this character. It is 
open to the Judge to disagree with the, jury ; 3 it 18, indeed, incum- 
bent upon him to do so, if be is clearly of opinion that such a course 
is necessary for the ends of justice ; but this does not require that 
he should make reflections upon the conduct of the jurors, which 
are not supported by evidence on the record. We further observe 
that in this case the Judge has assumed that the Muhammadan 
juror must-have been in the minority, though-the accused included 
Hindus, Buddhists and Mahomedans. : We do not appreciate the 


‘bearing of this upon the decision of the case, and we need only 


at 


recall the disapproval expressed. by this Court in Widaran v. King- 
„ eeberor (1) where'the estimate of the trial Judge as to the credibi- 
lity of witnesses was made dependent upon his eaoaai them 


Aw Hindus and Mahomedans. . bo 
|| 


After the most anxious consideration a the entire evidence in 
this case, we have come to the conclusion-that the Reference ‘must 


‘be discharged, the verdict of the majority of the jury accepted and 


all the accused acquitted and discharged from their bau. 
A. T. M, SS Reference discharged. 
(1) (1907) 1 C. W. N. 1985 (1091) | 


[Note—In Rahim Shaikh v. Emperor, (1923) I. L. R. so Calc. 872, it was 
ruled that a jury may be discharged for proved misconduct before verdict. sa Bd. ] 
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` Before Sir Aoi: Mookerjes, Knight, Judge, and Sir Nalint 
(: Ranjan Chatterjea, Knight, Judge. - 


PHILLIP E. BILLINGHURST 
| ' H 
KING-EMPEROR.* 
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Leave to appecieCriminal .matter—Letiers Fatent, 1865, Ch 41— Limitation 
Act (IK of 1908), Sch I. Arf. 181. 
` “An accused person cannot invite the High Court to grant him Leave te to uaa 
to His Majesty in.Council from its appellate judgment, either -under clause 41 of 
the Letters Patent, or under any other provision of the law. - 

- Quare : Whether article 181, schedule I of the Limitation: Act is applicable 
to an application for leave to appeal to His Majesty in Council E 
passed by the High Court in a crimina! appeal., 

< Application for leave to appeal to His Majesty in Council 


“The accused was tried by the Chief Presidency Magistrate of 
Calcutta for offences under section 420 and section 420 réad with 
section 120 B..Indian Penal Code and was convicted under both 
the charges and sentenced to undergo rigorous imprisonment for 


_one.year. On appeal he. was convicted under section 420 read with 
; section 120 B Indian Penal Code and was sentenced to undergo 9 


months’ rigorous imprisonment. Against this order of the appellate 
Court, he applied for leave to appeal'to His Majesty in Council, . 


The judgment of the Court was delivered by 


Mookerjee J: This is an application for leave to appeal to 
His Majesty in Council from the sentence passed by this Court 
in a Criminal appeal. 


The petitioner Billinghurst was tried by the Chief Presidency 
Magistrate, Calcutta, for offences punishable under section 120 B 
read with section 420 Indian Penal Code and under section 420 
Indian Penal Code. < The accused was arrested on the rst Sep- 
tember Ig19 wa trial began on the 7th June, 1921; the hear- 
ing was finished on the sand August, 1922; and the judgment was 
delivered on the 28th November, 1922. The petitioner was found 
guilty on each of the two charges and was sentenced to rigorous 


*Application for leave td appeal to Privy Council No. 102 of 1923 from the 
decision of Sanderson €. J. and Richardson J., dated the 31st May; ide it 
tha matter of cumin Appeal No. 646 of 1923. 


et 
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imprisonment for one year, The petitioner thereupon preferred an 


appeal to this Court. The appeal was’ heard by Sanderson, C.J.’ 


and Richardson J-; their judgment -was pronounced on the .318t 
May 1923. The decision of the Magistrate as to the first charge 
was upheld, while the conviction under the-second charge was set 
aside ; and the sentence was reduced from one year to nine calen- 
dar months :. Billinghurst v, Blackburn (1) The prisoner has now 
applied to this Court for leave to appeal-to His Majesty in Coun- 


cil from the judgment and sentence pronounced by this Court in: 


the appeal on the 31st May, r923. The petition, which has. been 
forwarded by the Superintendent of the Alipore Central Jail with 
a covering letter dated the egth September, 1923, does not specify 
under what provision of the law this Court is invited to grant leave 
` to.appeal to His Majesty in Council. 

l Clauses 39-42 of the Letters Patent deal with appeals to the 
Privy Council. Clauses 39 and 40 deal with matters other than 
those of criminal jurisdiction. Clause 41 deals with appease from 
criminal cases and is in the following terme : 


“4r. And we do further ordain, that from cay a order, - 


or sentence of the said High Court of Judicature at Fort William 
in Bengal, made in the exercise of original criminal jurisdiction, or 
in any criminal case, where any point or points of law have been 
reserved for the opinion of the said High Court in manner herein- 
before provided, by any Court which has exercised original jurisdic- 
tion, it shall be lawful for the person aggrieved by such judgment, 
order, or sentence to appeal to us, Our heirs or successors, in Coun- 
cil ; provided the said High Court shall declare that the case is a 
fitone for such appeal, and under such conditions as the said 
High Court may establish or require, subject always to such rules 
and orders as We may, with the advice of Our Privy Council, here- 
after make in that behalf.” 

This clause is of no assistance to the petitioner. The judgment 
and sentence assailed by him were not made in the exercise of 
original criminal jurisdiction. Nor can it be maintained that the 
judgment and sentence were made in a criminal case where any 
point of law had been reserved for the opinion ‘of the High Court, 
in manner provided in the Letters Patent, by any Court which had 
exercised original jurisdiction, The substance of the matter is that 
the judgment and sentence were’ pronounced in -exercisa of the 
power conferred by Clause 27 of = ALE Patent, which i is in 
‘the following ` terms tt, 


(1) (1923) 37 C. W, N. Sas. Git opa 
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Cantinan. ` “ayr And We do’ further ‘ordain, that the said High Court:of 
ag Judicature at Fort William in Bengal shall be a Court of Appeal 
Phillis ~~ _...,, fromthe Criminal Courts of the Bengal Division of the Presidency 
p E. Billing-: 
huirst of Fort William, and-from all other Courts subject to its superinten- 
King: Emperor. sca shall pa 1o tho id Fi pap in ae = ; 
—._ ,  &re-subject to ap to the sal ‘Bt ourt EE w 
Mook Fe now in force.” 


- This.clause has to be read ith section 411 of the Criminal 
Procedure Code which provides that “any person convicted on a 
trial held by a Presidency Magistrate may appeal to the High 
Court, if the Magistrate has sentenced him to imprisonment for a 

| term exceeding: six months orto fine exceeding two bundred 
rupees," Section 430 then provides that judgments and orders 
passed by an appellate Court upon appeal shall be final, except in the 
cases provided for in section. 417 (Appeal on behalf of Government ` 
from an original or appellate order.of acquittal) and Chap, XXXII 
{which includes sections 432-442.and treats of reference and revi- 
sion). There is, consequently, no escape from the position that the 
petitioner is not entitled to invite this Court to grant him leave to 
appeal to His Majesty in Council from the appellate judgment of 
` this Court, either.under clause 41 of the Letters Patent or under. 
any other. provision of the law. The view we take i is supported by 
four decisions of this Court. ae 
. In Chintamon -Singh v. Ki ME ree a an application for 
leave to appeal to His Majesty in Council was made in respect of | 
an order of this Court which confirmed an order of the Court” 
below ‘under section 118 of the Criminal Procedure Code i in the 
matter of Chintamon Singh v. Emperor (a). Leave was refused, and 
Rampini. C.J. observed that.the case did not fall within the. scope’ 
of clause -4I of the Letters „Patent. A similar view was adopted 
in the case of Aiawr Singh v. King-Emperor.(3) In a reference ` 
under section 374 of.the Criminal Procedure Code, anda connect- 
ed appeal, Stephen, J. held that the sentence of death passed upon ~ 
the appellants should be confirmed. . D. Chatterjee, J. on the other ` 
hand held that the appellants should be acquitted, The case was 
then referred under , section 429 to Carnduff, J. who agreed | 
with Stephen J. that the guilt of the appellants had been establish- 
ed, ‘but held that the sentence should be one of į transportation for — 
life... The prisoners theréupon applied for leave to appeal to ae l 


~- # 


i (1608), 18 C.L, Jo 119., : ; ng 
(a) (1907) L ‘Le Re 35 Calc. 243 3 7C ‘ a 1775 13 C. W. N. 399. -© - ni 
(3) (1913) 18 C. Lo Je 131. ona eri E 
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Majesty in Council, The application'was refused, Jenkins, C J. 


observed : “We reject the application, not because, we express - 


any opinion on the merits, but .because our only power to grant 


leave is under clause 41 of the Letters Patent, and. the present 


case does not come within that clause.” A similar course was 
adopted in: Zakur Madho Singh v, King Emperor. (1) where an 


application for leave to appeal to His Majesty in Council was | 


presented against an order made in a Criminal Reference. | Greaves 
and Walmsley JJ. observed: “ We must reject-the application: 
asit does not come within clause 41 of the Letters Patent which is 
the only Clause which gives the Court power. to entertain appeals 
in criminal matters” (P. C. 3 of 1916 in Criminal Reference 24 
of 1915. Unreported. Decided on 19. 1. 1916). To the same effect 
is the decision in /oges Chandra Sarkar and another v. Legal 
Remembrancer af Bengal (2), where an application for leave to 
appeal to His Majesty in Council was made on behalf of the accus- 
ed who had been acquitted by the Seasions Judge of Tipperah an 
appeal from a conviction by the Deputy Magistrate of Chandpur 
but were on the sth September 1919 convicted and sentenced to 
imprisonment by this Court as the result of ‘an appeal preferred by 
the Government The application was refused by Shamsul Huda 
and Rankin, JJ. (P. C. 41 of 1919 in Government Criminal Appli- 
cation 1 of 1919, Unreported. Decided on 20*9-1919). 


Reference, may in this connection be made to the decision of 
, the Bombay High Court in X. v. Reay (3). Lt. Reay, a European- 
born British subject, was convicted by a Magistrate at Ahmedabad 
under section 31 of the Bombay District Police Act, of driving i in 
that city at night without sufficient lights and was fined one rupee. 
The District Magistrate of Ahmedabad entertained doubts as to the 
legality of the conviction and referred the case for the orders of the 
High Court. Gibbs and Sargent, JJ. pronounced elaborate judg- 
ments and held that the Bombay District Police Act was ultra vires 
in so far as it conferred criminal junsdiction upon Magistrates, beyond 
the limits of the Presidency Town, over British-born subjects. The 
consequence was that the conviction was annulled and the fine 
levied was restored to the accused: œ. V. Reay (4). The Govern- 
ment Prosecutor thereupon applied for leave te appeal to Her 
Majesty in Council from the order of acquittal, and the «question 
of the power of the High ae to grant leave was fully wen by 


Uy) (191f)- Unreported. a (1919) Uare orted. “ 
(3) (1870) 7 Bom. H. C. R. 77 C. C. F ate 
B (4) (1870), anomie H. C. R. 6 C. C, a oo oe x 
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the Advocate-General (Scoble) before Westropp, C. J., Gibbs’ and ` 


Melvill, JJ: The:Full Bénch -rejected thé petition. Sir Michael 
! Westropp, C. J. observed that the decision which was impeached 


had not been made in the exercise of original criminal jurisdiction 
norim a criminal case where a point of law had been reserved 
within the meaning of clause 41 which seemed to refer: to clauses 

a5 and 26. The Chief Justice conceded that the question as to the 
scope of the powers of the Bombay legislature, involved in the case, 
was of considerable importance, and one which it was desirable 
should be brought' before the tribunal of final resort. But he added 
that In a case so circumstanced as the one then before the Court, 
the Court however willing, had no power to Brant leave under clause 
41 of the Letters Patent. 


We are of opinion that the application now before us has been 
misconceived, and that this Court has no power to grant leave to 
appeal to His Majesty in Council from the judgment and sentence 
pronounced in the appeal preferred by the petitioner. In saying 
this, we must not be understood as in any wise throwing doubt upon 
that judgment ; in fact we have not formed any opinion upon the 
merits of the case and we say nothing as to the probable result, if 


_ an application should be made directly to His - Majesty in Council © 
' for leave to appeal. _ 


_ We may add finally. that we are not unmindful that the applica 
tion has b en presented to this Court after the lapse of more than 
ninety days from the date of the judgment and sentence. The 
period of ninety days orescribed by Art. 179 of the schedule to the 
Indian Limitation Act is resricted by its terms to an application 
for leave to appeal, made by a person desiring to appeal to His 
Majesty in Council under the Code of Civil Procedure. We need 


. not express a final opinion upon the question, whether, in such 


circumstances, the period applicable to the present application may. 
not be that prescribed by Art. 181, which ordains that all applica- 
tions, for which no period of limitation is provided elsewhere in the 


schedule, may be made within three years from the date when the | 


right to apply accrues. In any event, for reasons already stated, 

the application must be refused and it is ordered accordingly. 

ATM Application rejected. 
‘Note by Reporter. 


The same view, was taken in the case of Michael De. ii Enero Pis 
Council Appeal No: 103 of 1923). ` 


' Percy Henry Michael who had been tried and convicted ie -with Billing: . 


$ 


NG 


Pa 


_Murdar-- One of several persons committing the aci-Other 
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-hurst made an application on the 8th October; 1923 for leave to: appeal. to’ Hi 


Majesty in Council” The application was considered by Sir Lancelot Sanderson, 
C. J, and Sir Thomas William Richardson, J. The salong order was passed 
on the 14th November, 1923: ; 

“ This is an’ application for leave to His Majesty i in Council-from tho judg» 
ment and sentence passed by this Court in a criminal appeal.. The appeal was 
preferred from the. decision of the Chief Presidency Magistrate and does not come 
within Clause 41 of the Letters Patent. We nae not janan to grant g 
application which must thóretore o refused. 


- 


- * © 


FULL BENCH: ` 


“Before Sir Asutosh Mookerjee, Knighi, Judge ` Sir Thomas 
William Richardson, Knight, Judge, Mr.. Justice m 
C. C. Ghose, Mr. Justice Cuming and ` : 
- = Mr, Justice Pag- 


EMPEROR A: 
= = 9, ‘ i 
BARENDRA KUMAR GHOSE. 










preseni— Criminal 
_ intention— Several persons, if to commit the act— Penal | Code (Act XLY ‘of 
1860), Sec 3¢—Charge-~ Letters ' Fatent, cl, (26 Certificate: of advocate- 
General—Statement of trial Judge-—-Duty of an advocate- reference to 
history of a ka NA up~-Non-direction—Misdirection-—~Shori~ 
- hand note. i 


: í 
giS | ; 
. Per Curiam:—A and B go toa certain place with a commo 
and, if necessary, to kill him; if A fires a fatal shot in furthe 
intention, then both A and B are equally guilty of murder. 


Section 34 of the Indian “Penal Code does not create 
lays down only a principle of liability. Under this section 
is done by several persons, each is liable as’ if he did it alo 
done in furtherance of the common intention- of all. 


intention to-rob C, 
ce of that common 
t 3 


distinct offence ; it 
hen a criminal act 
provided tie act is 

(Page, F. expressing no opinion). The powers of High ARA are circumscribed 
under clause 26 of the Letters Patent. If there was no misdir lon or other 
error as cortified, the certificate was misconceived, the High Court’ h no power 
to interfere -with the conviction and sentence : Emperor v. Upendra I). 

Fer curiam : When the Court is called upon to review a case under Clanse 
26 ofthe Letters Patent, it will accept as unquestionable the ata ae the 


and Emperor v, Upendra (t). 
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: Far Mookertee-and -Richardson $5 Clause :6 of the Letters Patent, though 
silent ss to the procedure to be followed by the Advocate General when he is 
called upon to grant a certificate, requires that the certificate should reflect the 
judgment of the Advocate- General and {s presumably granted in the interests of 
justice after a careful consideration of -all available materials: Emperor v. 
‘Upendra‘s) if that judgment is founded on incomplete materials or inaccurate 
allegations, its weight Is diminished In a corresponding degree. In a case where 
the error ascribed to the Judge depends on.the evidence adduced at the trial, it is 
desirable that the notes of the evidence, as recorded by the Judge, should be laid 
before the Advocate-General when he is asked to grant the certificate. 


The certificate of the Advocate. General should be granted after he has heard 
representatives of the prisoner and of the Crown and has carefully considered all 
the available materiala whose accuracy had been verified by counsel or other 
responsible persons. - 


Per Moskerjet, F : It Is not the duty, of „an advocate to approach the trial 
Judge and to apprise him that in his opinion the man ss fate has been entrust- 
ed to his care, has no defence:to make. 

A reference to ine history of f legislation ‘can only be E E made, whea 
reasonable doubt i entertained” as to the construction of a statute. 

The line of defence adopted by.counsel does not relieve the Judge of his duty 
to draw the attention of the jury to what-appears to be a possible answer to the 
charge against the accused even on the prosecution evidence, notwithstanding that 
it may have escaped the counsel for the accused : Æ. v. Totty (2) and other cases. 


This duty can be discharged only with reference to tho evidence adduced at the 
t ° l r 


_ Avgrave omission to direct the jury ona cardinal pointin the case, cannot” 
be made good merely by counsel’s calling attention to it at the termination of 


the summing up ;) it was ore thing to indicate agreement with a submission made 
by counsel ; it is another to direct a jury effectively. 


Per Mookerjee) -¥; Non-direction, when it consists In omission to put the 
material facts or to put the defence to the jury is sufficient to cause the Court to 
quash the conviction, if the Court comes to the conclusion that it is reasonably 
probable that thei verdict of the jury was affected thereby: R, v. HA (3) and 
other cases, 

Per Mookerje ind Cuming $F Every summing up should be regarded in 
the light,of the Conduct of the trial, and the questions which have been raised 
by the conna fot the prosecution and for the defence respectively. 
eF: Under clause 26 of the Letters Patent, the initial step is 
for the trig] Judge to reserve a point of law or for the Advocate-General to grant 
a certificte, Tho successive stages of the process are: (1) The Court reviews 
the entire case’ or such part of it as may be necessary ; (ii) The Court finally 
ines the point or points of law reserved or certified ; (iii) The Court 
theveupon alters the sentence passed by the trial Court ; and (iv) The Court 
pisses suck judgment and sentence as shall seem right to the Cont 





(1) (1914). 21 C. L. J. 377 3 19 C. W. N. 653. 
(3) (1914) 111 Le T. 167 3.10 Cr. App. Rep. a ; 34 Cox 6a7. 
(3) (1911) 7 Cra App. a0. : MRENE 


H 


- 
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. As regards the first, stage, the Court reviews the case in whole or in part with 

a view to decido the point of law reserved or certified: As regards the second 
ge, what is finally determined is the point’of law ‘reserved or certified, As 

: third stage, where the Court can-alter the sentence passed by the trial 







l ` Court, the term ‘thereupon’ means.‘ upon final. determination. of the point . 


-of law reserved or’ certified Y- Ifno error is established, the ‘reason why the 
~prisoner can claim an alteration of the’ sentence disappears. If the third stage 
has been reached and the Court isi in a: -position- to exercise the full power and 
. authority vested in it to alter the sentence, the Court is “competent . to pass such 
‘Judgment and senterice as to the Court shall seem tight.“ ~’ o~ 
Whether the power and authority to pass such judgment and sentence as to 
the Court shall seem: right includes power and authority to, direct a retrial } 


 . Necessity for full and accurate short hand notes-of the- pee at the trial 
emphasised. eee soos ; 


Fer Richardson, F: The High Court has no ‘power to ‘rect a retrial, at sly 


-rate on any ground short`of an illegality which made thé trial abortive aad fo 
trial at all. 


The intention of the legislature are to be gathered from the words used. in the 
context in which they stand. In constrning any provision of the -Jadian Penal 
Code, the Judges are entitled to guidance . from the- ‘course of judicial decision, 
even if there be no authority binding on them asa Full ‘Bench. 


. Section 107 of the Indian Penal Code does not contemplate the abettor being 


present when the abetted criminal act or offence: A committed. . “The ‘aid ‘given 


at the time of commission referred to in Explanation `a, ‘means’ aid ` given ‘at 
the time but at such a distance from the scene that the abettor cannot ‘be sald to 
Be present. : Bes i 


Where an accused is lable ander ore 34 of the: Indian--Penal Code as an 
accessory at the fact and therefore as a principal, a charge simply of the offence 
of murder under-section 302, without express reference to section 34, is sufficient. 

__ A defence made by or for an accused, or apparent. on the-evidence of the pro- 
secution, should be fairly presented to the jury. 


3 


If a defence is substantially put to the jury, a mere oniisslon” to refer to this 
or that circumstance or suggestion is not non-direction which amounts to misdirec- 
tion. Tt is not the function of the Judge to Tepeat to the j jury every argument of 
suggestion urged by the counsel for the accused. ° 

Per C. C. Ghose, Ft The object, of atrial is the administration of justico i in a 
Court as free frem doubt or chance ‘of miscarriages as merely human administra- 
tion of it can be—not in the interest of cither the Crown or the ‘accused. 


Por Cashing, Fi Section 149 of the Indian Penal Code is widoè in Li kêre 
than section 34. oA 


Putting the E H case to the jury does not menn putting" to the Járy oy 
argument and comme nt of the counsel for -the defence, 

Applicatton for review under clause 26 of the Letters Patent.. 

In this case Barendra Kumar Ghosh was charged before ths 
High Court Sessions, presided over by Mr. Tane Page and a spé 


` 
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oial i jury, with attempt at robbery and murder ` in “connéction with: R, 
raid at the Sankaritolla Post Office i in which the postmaster ‘Amrita 
Lal Roy was -shot dead by the raiders. The-accused pleaded güilty 
to the'minor charge ‘of robbery and not guilty to the charge of 
< murder. The jury unanimously found the accused guilty of murder- 
and the learned Judge accepting that verdict passed the sentence of 
death on the accused. Mr. B, C. Chatterji, counsel for the accused “ 
then applied to ‘the ‘Adyocate-General . for a fiat, on grounds of 
, misdirection and non-direction—misdirection as regards section 303 
read:with.section.34 Indian Penal Code and nonedirection in that 
the learned Judge did not place all the facts which were in fayour of 
the defence, before the jury. On the agth August, the Advocate- 


General granted the certificate asked for. After that an peace . 


was made before the :Chief Justice, who constituted the above’ 
Bench, 

Messrs. B. C. Chatterji, H. N. Bose, Arabinda Ray, S. C. 
Ray, A C. Mookerjee, and N. R. Das Gupta for the Prisonèr. |” 

Messrs, B. L. Mitter (Standing Counsel), S, Roy and 4. K. 
Bose for the Crown. 

` Mt. B. L. Mitter: Before my, learned friend proceeds I wish 
to say two things, In the first place, that the statement of fact ‘as 


Riven in the exparte certificate of. the ‘Advocate-General are not all 


accurate. I had no opportunity ‘of correcting the inaccuracies, as 


before the certificate was given, I was not asked any thing by the 
:Advocate-General. I am only mentioning this at the earliest oppor- 
tunity. -The second -part of: the certificats is misconceived and in- 


-competent. ‘The certificate relates to two things— misdirection on a 


question of law and non-direction with regard to the defence case. 
With regard to the second point of non-direction, my submission 
will be that the certificate is incompetent and misconceived: I am 
indicating this-at- the earliest opportunity” that if your Lordships go 
into the whole matter I shall. urge this point when the proper time 


comes, “Or, if your Lordships 80 desire, I can deal with it now, 


[Mookerjee, J. pointed out to Mr. B. Cy Chatterji, counsel for 
‘the accused, whether in view of certain incident which happened i in 
the chamber of Mr, Justice Page, he can ‘appear for the accused, 
On the accused desiring that his case will be conducted by Mr. B. 
C, Chatterji, he argued the case.) 

Mr. B, C. Chatterji : The learned Advocate- General’s certificate 
in this case arises out of certain submission that We as counsel. for 
the accused made to him at the conclusion of the trial. Two char- 
pes which he was called upon to plead to were under section 303 


Y 


é 


VOL KAKA VI | a Sa NA. 


Indian Penal Code and 394 Indian Penal Code respectively, The 

accused pleaded guilty to the charge under section 394 with the 

reservation that he did not cause any hurt to the postmaster- and 
_ «that he stayed outside the Post Office. 


[ Mr. B. L. Mitter s~1 do not a that there was any such . 


seservation.] 

_ Mr. Chatterji :—After the saa had sua guilty to that 
he his Lordship Mr. Justice Page directed- the jury since the 
t 





sed had pleaded guilty to that charge what formed the subject 
er of their considertion then was that he did not plead guilty 
(under section 303 aig the trial then‘ pene in a ih of that 
Ci charge. 

WI Before 1 come to the eleit at the conclusion of the evidence 
in the case and at the conclusion of the statement made by the 
“accused under section 342 Criminal ‘Procedure ‘Code, Ion behalf 
of the accused took an objection before His Lordship Mr. Justice 
Page to the effect that there was no case to go to the jury upon the 
evidence under section 302 and I -made a short- statement to/his 
‘Lordship upon the authorities dealing with the matter and his Lord- 

-ship held that there was material to go to the jury and overruled my 
objection. Your Lordships would be pleased to find a record of that 
-on the last page of the brief which has been ‘briefed by the Crown 


for your Lordships. At page 47 it is given “At first no evidence: 


of murder because no evidence that prisoner guilty,” then his Lord- 
‘ ‘ship says “I overrule this, there is’ evidence that - the accused 
fired the fatal short”, My submission was that upon the evidences 


‘adduced on “behalf of “thé prosecution it would not be contended ` 


‘that it was the pistol of the: accuse which had made the fatal shot, 





the” shot that Killed the p the postmaster and if upon the basis of-the 
needa arannana AKAN aaa ggap ANAA aana naa ma aaa nana Anaa naa aha naw ten 
“prosecution “evidence as as it stood there was no: material before the 


jury to me toa certain conclusion as on as to which Of the three men 
chad fred al the postmaster then there there was no warrant fora con- 
viction of thé accused under section 302.) His Lordship thought 
my submission was incorrect. Then his Lordship summed up the 
case before the jury and :at the conclusion of it thej jury returned’ a 
‘unanimous verdict of guilty under that section. The prisoner was 
sentenced to undergo “the extreme penalty of the law and after 
« the trial was over we submitted a case fora fiat before the learned 
-Advocate- General and he certified that two of the matters which 

“we had taken exception to should be’ further: considered by your 
‘Lordships. _ Reads the fiat. The certificate of the Advocate-General 
is under section a6 of the Letters Patent, 
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AN 


Ander section "494 not? only is the man who commits or volunta: ` 


rily attempts “in the course ofan attempted dacoity but everybody ~ 


who: is- with him, who is merely Present, | although he. does nothing ` 
else is penalised. Therefore the mere fact-of the accused being 
ptesent ‘on the occasion of the aftempted ‘dacoity would bring him , 
in under ‘the section although Hie aid not cause any hurt himself ; 
and- “under the circunistances hé took a plea which -I have just 
now inentioned before your Lordships. (Reads fiat). The learne 


Judge! “in the course of his > ` charge to the jury left the case. of the 
_ defence altogether out. The case of the accused’ was not put” 


béfore ‘the fury: at all_b at all by his Lordship Mr. Mr. Justicé Page and then 
atthe conclusion of his address my learned friend the Standing” 
mael l got’ up and said “will your Lordship please tel il the-jury 
that they-ma “refer to the statement of the -accused ?”, Whereupon - 
thé learned- Judge told the- jury, “Well, the ‘statement made by the. 
abcused i is‘as much evidence inthe case as any other evidence but ` 





“you | will remeniber* that it is not ‘a sworn testimony and therefore’ 


it had not the same value as- sworn testimony, it is for you to say 
what, weight you attach to the accused's statement”. Ii 

` (Mr. B. I, Mitter: “1 do not accept this statement of the case’ < 
ak to what happéned i in Court, ] : j ; 


| T` Mr. Chaiterii : 1 will place ' the shorthand notes before your 


Lordship! (Reads): l So mu 
[Mookerjee J: What are you reading from a). 
Mr. ‘Chatterj{ ; Reads fiat. Thén there is the usizal cértificate 
given by the _Advocate:General ‘attesting to the correctness ‘of the 


| “ufon which ‘the Advécaté-Genoral | has given a certificate 


mam ey 


Reads’ charge'to the jury and cominents on it. 


r 


& .Now, the matters that were. put ‘forward before the davies. 


General were these, that i in ‘the learned Judge’s charge to the jury 
was to- be gathered, firstly, the doctrine of law that if three’ men 
fired at another - ‘intending: to kill’ him; .and, one of the firers only 


has committed: the fatal shot, in that event-all the three men would: 


be equally- guilty under section 302 and: -z02- only. That was what 
his- ‘Lordship. Mr. Justice’ Page-directed the jury. ~ 
‘The doctrine that; if three men-fired at another intending to kill 
ae arid one of the-shots. only proyed fatal, and if it could not be 
aséértained- which of.the-three-had flrad--the fatal shot, that in such 
event all the three would be guilty ‘undersection. 302. This finds no- 
lade in the Indian Penal Code and therefore is bad in ‘law, > 


- Secbndly, ‘the learned Judge charged: the jury t to this effect that 
if 3 or 4 men went into the post office; “with the common intention 
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cek`the ‘postmaster. was shot down by’ ‘one oftthese-tieén, all the- `, 975. 


‘three or four, âs thé - cage might be,: Would- be’ èqually guilty- “of ate 
murder. There is, I believe; “this signification. attached. to the |. v 
expression: ‘2 or 4 men,” . What -the -ledrned: Judge" did was tò ` Daron: 


D 


- take either hypóthesis, dither take the. prosecution- icase that four’ 
men came or take the defence Gdse--that only three: men: came, in ` 
> aor case; if all- these men iwere - inspired ~ by the <same’coxmon ` 
intent, then’ they -would “be all- Bul, ineln ling the: man who stood: 
oittside, The implication of that chargé ig-that-the ‘man who:stood, 
outside would be equally guilty with ` the: nién “who . went ~inside, 
That also would- “bea bad bad “direction, because. it: stòld”. contravene 

- theTaw asiti is Administered in this“ country. BA ru i 
lirdly. “The learned Judge refrained from Putting the” tase for ' 
the’ defence before thé jury; such: abstention’ “from Putting’ 
the defence case constituted and amounted toa misdirection‘ in Jaw + 
` See Emperor v. Opentra (1). “It has -beén held’ by’ ‘your. Lash À 
in the criminal appellate side with: refaréncé to déctiolt ` 289 of the’ 
Criminal ‘Procedure’ Code; -and it- has ‘also ‘been: ‘held? by the’ 
criminal Appeal Court in. England sévoral® ‘times, ' and’ ‘convictions’ 
have been quashed in England on the mete: 'giound ‘that the” case 
“for the defencé~was not “put before ‘the jury’, and" Lörd. ‘Alverstone 
Ci J. did it oftener than anybody: else. Your ‘Lordships “under 
the. Charter as. Als6 that’ of criminal Appeal Court i In England can- 
“not order: ar fetrial,.’ neither, your Lordships nor the criminal 
Appeal Court in England hearing-a matter arising .upon-a certificate 
- k lea-ned. Advocate-General can ‘order a retrial. 
~ [Mookerjee J —So far-as the:Court.of Criminal: Appeal in- Eng- 
‘land: -was concerned, I thought it was now settled - that a rétrial can 
be ordered. 1t was:decided in House of ‘Lords, 1927, Appeal Cases, 
.Tam.not suggesting the circumstances in which it dai be done, but 
it can be, done in certain: circumstances. | - 
Mr. Chatterji : -Yes, butyour- ‘Lordship was pleased to point 
out in one of these -Full Bench cases: that it was ordered in very 4 
exceptional cases, But-I-am speaking of the- decisions of the Lord’s 
Criminal Appeal in which they 1 recorded their inability | to order a 
retrial, and therefore they said that ‘the only coursé open to them 
was to quash ‘the conviction’ “OF -Course, I am rélying on those 
- basestiri so far as the “analogy. does exist between the Court deciding 
“those cases and the one in: this particular case; Y 
_ Now, the first: question is-whether ‘the three men would wed equally 
w EN a1 C. Le}, 3773 19 CW; N. 633." Ti a Ce ae 
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` guilty, if it-could not bè found’ ont which -of the: three fired the fatal. 


shot. ! There-:is--no -provision: in the -Penal Code, -which 
would sanction that result. Under section 302; if a man kills another 


"man, he is guilty, but where three men have: fired: and it cannot 


be said which of the three killed, of course, there;is no question that 
the public safety is quite well guarded by the Indián -Penal Code, 
because they can be held guilty of. mutual abetmerit and-all the three 
tan be hanged for abetment of murder. . But I am‘not aware. of any - | 
section which would make all three men guilty under section --302, ` 
Obviously, this iga section_whieh_fixes_a number- of ‘men within- ` 


dividualiability for an-act done by-them.; this section also-did not 


seem to apply to such a-case. ‘Section 149 Indian Penal ‘Code has 
no application to the facts of this case. We have nothing: to do with- 
section 114, which would make an _abettor, if present, equally guilty 
with: those who commit the crime, : Section 34 relied on -by the 
Crown has no application to the facts of the case. . This section, as 


| pointed ‘out in numerous decisions beginning really from 1873, as 
- ` faras F can- discover (there-: may have been earlier decisions), pre- 
; supposes- two identities, the EDAN in - intention and: identity in the . 


criminal act. (Reads section 34). A AEA ad Ge 
ar J: ‘Act” there, must mean a series of acts.]. =. WA 
` Chatterji: Under saction 34 a'criminal act of a series | 
of mete acts, - must be participated in by all the persons enter- 
taining thé common, intention. What it emphasizes ‘is- jointnéss ‘of 
action. By- importing “the series”, we do not get tid of the nécessity 
of proving that even. the series must be participated in “by one-or all. 
That ia the essence of section 34. \lustration : : - A and B-shoot at 
C with the intention of murdering him and A misses but B does 
hot, “A has “attempted to murder ‘C’and B has ~murdered” 6. 
Section 37 provides f for other circumitances. For example, when 
an’ offence is compounded of several ‘acts, the persons doing "those. 
several ‘acts leading to the conipletion of the-dffence, -would all be ; 
equally guilty. ` oP ae 
| [Richardson J: If ‘both méh inetd two fatal oe woald 
aa be two murders Fa] È 
`, Chatterji Then they would be equally guilty. ` 4 7 


st J: Take this case.;.A man is asleep -in. his ake. , [wa - 
‘men go. there ; one man sits-on the sleeping man’s chest, tieş. up his 
hands and legs, and so on, and another cuts his throat with a razor, 
‘In that case, who is guilty of murder and who is not?) . 
; Mr. Chatterji: In that case, according . to “Poesultah A 


=. 


a 
PN 
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King Emperor (1), both would be guilty-of murder, because there 
the assault of this person is one and indivisible act, to quote an 
expression of Mr. Justice Bachelor in Emperor v. Subbappa Chan- 
nappa (a). : | | 

-[Page; J: There was only one act which caused the death, the 
cutting ‘ofthe throat.] 

Mr, Chatterji: T submit not: the cutting of the throat 
cduld not have been aecomplished without the cutthroat friend 
sitting on the man’s chest and tying him up. Section 37, would 
make’ it clear. 

= [Cuming, J: Regarding that case of A & B shooting Ci 
supposing you: ‘wanted to show,. which of them hit him.] 

Mr. Chatterji- : “Both of them would be guilty of murder ; then 
your Lordships have held that neither would have been guilty 
under section-302 only ; they might be guilty under section 302 
taken with 114 or they might also be guilty under section “302 
taken‘ with ‘one of the abetment sections. Whenever . questions of 
this nature have come up before your Lordships for consideration, 
“your Lordships have acted either under section 34’ or under section 
37. Reads section 37. Their Lordships Mr. Justice Gnose and 
Richardson in Joezullakh v. King-Emperoy (1), held that two 
felons joined in an assault on two men and inflicted such hurt as 
they know would cause grievous injury to the man, Having premi- 
sed that, their Lordships held that they were both equally guilty of 
causing grievous hurt, In that case, if I may quote the language of 
Mr. Justice Bachelor of Bombay, the assault was really one’ indivi- 
- sible act compounded of a number of acts which constituted the 
. offence. - The case before Mr. Justice Bachelor was this.’ A man 
was hit by one man with a lathi and by the other man with a stone 
and he was killed. He said they were both equally guilty, and 
that is the expression he used, that the- assault was one indivisible 
act: I submit a case like that would come under -section 37, But 
the present case is acase which clearly comes under section 34, 
because here the death was caused by one act, one shot ; here the 
one Criminal act was the murder, and where A and B have both 
shot at C, A has missed and B has killed him, A and B have not 
done the same criminal act, and therefore section 44 is ruled’out, 
A has attempted to murder C, B has murdered C. Therefore A has 
done an act which is-different from the act B has done. The crimi- 
nal act done by A is different from the criminal act done by B, 

(1) (1920) 25 C, w. N. 24, | x 

{2) (3912) 15 Bom. L. R. 303. po vooo’ 
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and it seems to me that by no sort of twisting, could the -words of 


_ the section be made to yield to any other signification, If these 


two men could be. hanged as -abettors of murder, the’ safety « of 
the community would bé assured “by the provisions in the Panal 
Code, which. make an abetter liable in the same extent as the:prin- 
cipals. Tha. being so, the murderers would get short shrift and 
no charter under the Penal Code at all. 

“The English doctrine, makes every person - Janae „guilty, 


-Jf he shares the. same common intention with a number of 


other persons who are actual perpetrators of the offences, which 
this person has not committed at all.” Thus, if A, B & C, are all 
inspired by a common intent, then acts done in execution of this 
common purpose would be visited legally on A, B and C, Irres- 
pective of the consideration whether-one or more of them were 


_ passive or active. - If A did not do anything at.all, he would be 
_ equally guilty with B and C, The only exceptional section in 


the Indian Penal Code which has embodied this principle of. the 
English law, is section 149, where men are.principals of an unlaw- 
ful assembly. There all the things that are being done in. execu- 
tion of the common purpose ofthat assembly would be visited on 
every one of the principals of the unlawful assembly, whether they 
themselyes have , done anything or not (Reads section 149). Mr. 
Justice Page was really ` influenced by the conception of the law as 
is laid down for example in articles 44 of Stephen’s Digest. 

[Page, J J: Have you considered the case of “ The Queen v. 
Salmon (1).?] l 

` Mr. Chatterji : Reads article 44 (This is an edition “of 
1877 of Stephen’s Digest) (Reads). Now that clearly is the 
law which his Lordship Mr. Justice Page was laying down 
in that portion of the charge I have referred. Abetters, when 
present, are principals in the second degree and another 
species of principals in the second degree that exist in 


‘England and exist only within the limitation of section 149 


in this country, and principals in the first degree are all liable 
in England to be tried, convicted and punished as if he 
only independently had committed the felony. In this 
country, the abetter is not liable to be indicted and tried as if 
he had committed the crime; he. has got to be tried as an 


_abetter. Of course the punitive sections are the same. The law 


provides in this country that an abetter shall not go unpunished, 
but he cannot be indicted as the man who hag committed the 


(1) (1880) 6 Q. B. Ds 79. ee ts : 


- Von XXXVIIL] - -HIGH COURT... > _ 


principal offence, “As-regards the principals i ‘in the second degree, it 
is to be found in section 114, that is to’ say, the abettor: when he is 
present aiding and abetting. We may say that a person. who 
answers to the degree in section 114 would be rightly considered a 
principal in the second degree in England. - 

[Page, J: Would not he be an accessory before the fact 7 

Mr.-Chatierji : - He would be the man who abets, but if he 18 
not present at the crime, he would be the principal in the second 
degree, - Mr. Justice Page in his charge to the jury read into -our 
law the portion of article 38 in Stephen’s Digest—-(Reads). How- 


ever much the prosecution may try to identify this article 38 -with 


section 34 of the Indian Penal Code, it cannot be done. 
[Page, J : But did not all the three men take part in the shoot- 
ing of the postmaster ?] 
Mr. Chatterji: ‘They-all tried to shoot him. 
[Page, J: But didn’t they take part in the shooting ?] 
Mr. Chatterji : -They all took part in shooting at him. 
[Page, J: .Didn’t they all take partin the- shooting ?] 


Mr. Chatterji: But not inthe killing ; they wanted each to` 


have a shot at him ; two men missed, one man fired the fatal shot. 
[Page, J: Two out of the three hit him, shot him?) 
Mr. Chatterji : Yes; then the question of the effect of the shot 

that went through the palm would have to be considered and 

what crime was committed by the man who shot him through the 


palm would bea matter which .was not -investigated before your 
Lordship. 


[Page, J : Suppose the effect of those three peuple shooting was 
that the postmaster died ?] 


"Mr, Chatterji ; Then, of course they would all come in under 
Section 37. 


[Page, J: But itis impossible to say which of them actually 
gave him the coup de grace ?] 


Mr. Chatterji:- Then, according to a decision of his Lordship 
the Chief Justice and Mr. Justice Panton in this ‘Court the man 
can only be convicted under section 302 taken with section 114. 
~ The judgment was this: Two men were assumed to have wanted 
to killathird man with a dagger. The accused was found with 
a dagger stuck in. The question was which of the two ‘men 
actually stuck the. dagger in. The jury could not come to any 
positive. conclusion as to which of the two had done it, His 
Lordship the Chief Justice and Mr. Justice Panton held that -in 
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Ciria NAN: ‘those’ circumstarices - section’ 34 ` could’ not t apply ‘ind ‘that. ae 


ras! were equally ` guilty; -e < 
Em paro “[Page, J: What the” Chief ‘Justice said was- that | in’ the case 
P ohne theré was no common intention.}**  - < ie ; 
agaran Mr, Chatterji , I don’t think his Lordship a that, othêrwisé 


Section 34 could not come “in. 

(Page, J: Emperor v. Pruphulla (1) at P. 45 = vidal to Sec. 34] 

Mr. Chatterji: As well as to'114. r - 

[Pagė, J: ‘Itis not so, An abettor ‘need not have: the same 
intention as the principal.] ‘ 

Mi. Chatiėrji : : But he is present. 

[Page, Ji But an abettor need not have the’ same inténtion” as 
the principal accused. ] ~ = i 

Mr. Chatterji: An abettor or principal must be inspired by ¢ 
common intention, otherwise what would he abet ? ‘He’ would not 
abet a thing he did hot intend. i 4 

[Page,' T. ı Isn’t it provided i in the section E 

Mr. Chatierji : Your Lordship i is thinking of “108, r10, “Who- 
éver bets” (Reads) and so on; if'they are different cases: ` 

' There are three classes of abettors under the Indian Penal Code. 
(Reads). ‘Therefore I submit’ the intention’ must be the same 
although in abetment thé motive’ may be different. ` k 

 [Páge, J: Take section rro. Do you say intention- means 

motive ?] | ia l 

Mr. Chatterji y If A and B commit an offence, in relation to 
that offence A and B must participate ina common intention ; if 
the person who abets does the act then.the'intentioù to commit the 
act must be the inspiring element of both the abettar~-and the 
abetted. If A abets, B and B does the act abetted, in so fai 
B has done the act abetted, he has shared in the common intention 
with A to do, the. thing. although the object may be diffèrent. 
The commission ef “the offence abetted must be in furtherance 
ofa common intention on the part of the abetter and the ‘person 
who is doing it although the object may be different. 

(Page, J: ‘In what’ ‘way do you ‘say under section: 107 whoever 
of the two or three shot at the postmaster abetted the third one ?] 
~ Mr. Chatterji: 1 think itis ‘under ‘the third heading. The 
joint attempt to commit a crime isa ‘most poser! form of abet- 


r ot 
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< aiding him, he only abets him after his firing has had some effect 
` upon the person who fires the fatal shot.] 


pad 


[Richardson, J: Refers to section 114-] f 
[Page, J: Iam asking in-what - way if either, of the two shot 
abetted the third man who killed, under section 107 ?] 


Mr, Chatterji: As faras I can see they did in the first place, 


' instigate each other. Abetment must in the case of instigation 


f] 4 


take place before the act. 

[Page, J: Undoubtedly, so that if they fired simultaneously 
there wag no instigation. | 3 

Mr. Chatterji: Shey are going together to commit the offence 


-of killing the. postmaster—therefore they are instigating each other. 


If it was in consequence of what they did before the act took place, 


-then that is abetment and section 114 applies. Section 114 would 


require.the prosecution to prove that any. of the three men if absent 
would be abetter. There is no evidence worthy of the name in 
this case, to show that. Therefore I submit his Lordship Page J 
was in the all assuring influence of article -38. #4 

[Page, J:. In what way these ‘two men who did not fire the 


fatal.shot abetted the third man who did at the time when the shot 


was fired?] . l NE” 

Mr. Chatterji : My submission is that they first abetted each 
other after instigating each other to do the thing. 

[Page, J: That is before he fired.] 

Mr. Chatterji: Right up to the moment when they are firing, 
Abetment must.be prior to the act done, 

[Page, J: .1f that.is so, and abetment was before they fired the 
shot, does not.section 114 apply ?] 

Mr, Chatterji: Abetment, that, Is, ages instigation conti- 
nues right down to the moment when the bullet leaves the fire 


- house, i. €..when they pull the trigger. Therefore when three men 
‘ go to shoot the postmaster, by their mutual conduct to “murder 


him, they are oe each other. They are rendering aid to each 


- other. ; i 4 i 


[Richardson, 7 What about the question of conspiracy ?]. 


_ Mr. Chatterji: I don't know whether there is any evidence of 
“conspiracy in this case because the statement of the accused nega- 








tives that idea. _ He said that he was led away j_Against h his inclina- 


tion andara momentary weakness.) 
I was referring to the case of Amperor v, Praphulla tn), in 


reply to the question put by Page J. to me. The e passage Ir rely on 
(1) (1923) |. L. R. so Cale, 41, sa ao rg A 
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Criminal. “begins fi from para s-on. p. ATs (Reads) I submit that is an authority 
“ndas. for the | proposition when two shoot at a man and he has been killed - 
meat and it cannot be said which of the two killed him; they would only 
mai 
“be “guilty: of abetment-of murder. Their Lordships in this. case_ 
Bares. directed a retrial under section 114. : 


{Page, J. : One has to look at-the facts - of. each ‘case. > If you 
look at page 42 you willsee the letters of reference and there is 
stated this “they also held there is reasonable doubt that they acted 
‘in furtherance of a common intention”—that “is the point in that 
case ; at page 45 you will find the same thing mentioned and then 

“again at the bottom of page 46. It is of the essence that they 
should have the common intention; that factor being absent in 
that cage it can be differentiated from the present case.] 

Mr. Chatterji: The reason why this- case was directed 

“to be retried was this: when the jury thought that there was 
h “doubt about the common ‘intention the learned Judge differed 
i from the jury and referred the ' matter. to the High Court / 
_ and the learned Chief Justice - directed & retrial on the 
` ` hypothesis that both men had the same intention. The charge 
could only have been under section 114. -As defence counsel 
1 can see a defence for that accused because the prosecution 
“would have to prove that if -absent he would be an .abetter. 
There is no question that this case isan authority for the proposi- |. 
tion that if A and B are both charged with the murder.of C and it | 
‘~ cannot be discovered whether A and B actually, killed the man or 
fired the fatal shot, in such circumstances the charge against A and 
“ B'would be abetinent of murder and not of ‘murder: f EN 
[Mookerjee, J: Then does“the case-go beyond this that the 
= learned- Judge’ accepted Mr. -Justice Stephen’s interpretation of 
section 34 ?] - ay ; : es 
‘My. Chatterji : Yes and I had the honour of placing—WVirma?. 
-Kanto Roy's case (1) in the Sessions Court when I took exception 
that there: was no evidence to go. to the-j -jury. : a i 
[Pagg J : “Was not the effect of this ease g0 far as Justice 
Stephen was concerned, thi8, that they thought it was not. necessary 
“to go into it for the purposes of- that case because there was no 
--common intention. “The case was sent back to be -retried on the 
` question as to whether Prophulla had not abetted potas the act 
took place. | 4 ee 

Mr. Chatterji : : -It says that be was the sheen up eens at the 

commission ofthe: Crime, -- s noe- . ; l l 


(1) (1914) L L. R. 41 Cale, r072: °° 0 
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J: No; under section. -r14 abetment is “to be complete 
> act took place. - He was present at the time.].. 
chatterji: In other words not only was he present at the 
on of the crime but it must be proved that if he. was not 
ə would be abetter. Therefore.the.ground for sending the 
etrial was on the supposition that .there was no intention ; 
they could not have sent the case for retrial under sec- 
. The learned Judge said that the jury were perverse 
‘cepting the view of intention therefore the matter was 
to the High Court and the. High Court thought 
was worth while remitting the case for retrial since 
tıs reason to suppose common intention between the 
otherwise, they could not have sent the matter for retrial. 
as endeavouring to submit is that article38 is the basis of 
ied Judge’s charge to_the jury. That. is. the’ particular 
that article 38 does not find a place in the Penal Code 
a limited extent that its principle is embodied in section 
is also saying that it was.a ludicrous attempt on the part 
secution to identify Art. 38 with section 34 Indian Penal 
ich they attempted to’ do. in this case. (Here counsel 
the wordingof the two sections). Sir James Stephen 
sponsible for the drafting of Art, 38 and equally responsi- 
ction 34 could not possibly have worded section 34 in 
y if his idea was to incorporate the principles of Art. 36 
ecause there was nothing to prevent him from putting the 
of Art. 38 into section 34. ‘ 
kerjee, J: Why do you say he is responsible for it. The 
de became law in 1860 | 
Chatterji : Section 34 was modified in 1874 and to that 
: James Stephen modified it. Reads the Code of 1860. 
ardson, J: It is merely the same as the present section 
omission of the words- “in furtherance of, a common 
”, "But itdoes.not get over the difficulty when the act is 
several persons. Can you give “me any example of a single 
by more than one person ?] 
Chatterji:; If two persons tie a noose round a man’s neck 
at the two ends and kill him, it is the same criminal act. 
ing J.: . It would not be same act, One is pulling in one 
and the other in another direction i 
Chatterji: Section 34 means one criminal act—therefore 
pulling two ways perform one criminal act namely, strang- 
man to death. Suppose aman was capsized when sitting 
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in a boat by 4 men and drowned, they would be doing an act under 
section 34, The upsetting of the boat could not be effective except 
by the 4 men upsetting it. If they drown this, man they would all 
come under section 34., 

[Cuming, J.: Each would be doinga different act, although 


` the resultant act would be the upsetting of the boat. I cannot con- 
_ ceive of two men doing the same thing, So ae as I can see it is 


physically impossible. | 

Afr. Chatterji; Section 34 does not mean the same act but the 
same criminal act by different persons. What Mr. Justice Cuming has 
put to me would bring the offence under section 37 You will see a 
distinction between section 37 and section 34. Section 34 supposes 
a criminal act, whereas section 37 speaks of an offence consisting of 
several acts or a combination of several 2cts—What I at I was trying to 


submit to_you-is-that_Mr, Justica Richardson pointed” inted out-that the 


' Original intention of section 34 of the Indian Penal Code_is_ clearly 


gathered from a look at this section as it stood in 1860 because the 
Lene E Yung | 

eliminated the expression "common intention.” What I was submitt- 

nn e genam 

ing to you is that Sir James Stephen was merely remedying a formal 


defect because as the section stood in 1860 it must oviously presup- 
pose a common intention but since in 1860 the framers of the Code 


wanted to emphasise the jointness of the act done therefore they 


£ 


omitted the reference to a common intention. That is what Mr. —— 


Justice Mahmood says in Allahabad Weekly Reports but Sir Bar- 
nes Peacock was actually making his pronouncement about a com- 
mon intention, in Queen v Gora Chand (1), which dealt with section 
149 and therefore in deciding that case Sir Barnes Peacock held that 
a man could not be liable even ander section 149 foran act done 
by one of ihe members of an unlawful assembly if that act could not 
have been the reasonable consequences of the common.object. I 
cannot understand how these words of Sir Barnes Peacock relating 
as they did to section 149 could have induced the legislature 


“to make an alteration -in section 34.- The fact that it was so 


worded in 1860 and all reference was omitted as to common 
intention shows clearly that the scope and intent of the. section 


- was to provide for joint doing of a criminal act What it empha- 


sises was the joint doing of a criminal act and because. of that 


‘-cireumatanice it was not important to- put any. expression “ in 


furtherance of common intention of all”, -In 1870 this formal 


‘defect consisting in the omission of those words was made 
- up by the insertion of those words. I am calling it formal 


(1) (1866) 5 W.R Cr, 453 B.L. R.F. B. 443. 
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defect for this reason that when two men assault another man 
with different intentions, one assaulting ‘him merely to chastise 
him andthe other man who i; assaulting’ him at the same time” 
may assault him in order to weaken him and later on rifle the” 
contents of his pocket and then the two ‘acts would ‘not have 
the same measure of criminality asthe joint assault would have 
when the intention was common, Therefore that little omission; 
was made up in 1870 but the Code: of. 1860- puts the ques ° 


tion beyond any doubt whatsoever, that what the section: ~ 


wanted to provide against was against the joint doers or against the > 
joint principals as they first agreed that they would be called in Eng- - 
land. In this’ connection I should ‘like to refer toa commentary ` 
on the Indian Penal Code which was published in the year 1863 by’ 
Morgan and Macpherson who were both members-of our profession ` 
and in 1863 in this commentary the learned commentators pointed ` 
with reference to section 34 to -this- effect.’ “I want to 
emphasise these two words " actual doers.” Reads, from page 25.. 
They say that the, commentaries that they have written on the -> 
various rections of-the Code are based on the following authorities, > 
namely the note in which the framers of the original Code explain~ 
the principles adopted in its preparation. That is in the preface,> 
the reports of 1846 and 1847 of the Indian Law Commissioners on- 
. thé original Code, and the notes on the first of these reports by ` 
McLeod. So that here’ we have a very valuable contemporary ` 
comment onthe scope and intent of the section. ~ $ 
[Mookerjee, J: - You must nət assume that you are entitled to’ 
refer to the previous discussion of law on the point. | 
Mr, Chatterji: Iam fully aware of that [refers to Warendra v.’ 
Kamal Basini (1) and Sadashiv v. Trimbak (2)\. I am only going ? 
on the presumption that I am allowed to use these commentaries > 
as my argument and I may also refer to the various’ reports as part’ 
of my argument and if I may say so with’great respect your Lordship ` 
Mr. Justice Mookerjee has embodied a part of the statement of - 
objects and reasons in your judgment with - reference to the offence> 
of cheating, that is in Ramanath Kalapakar v, King Emperor(3y 
in which your Lordship has given your sanction to the very words: 
in the statement of objects and reasons and the other ‘learned 
Judges had also incorporated other' parts. If I refer to the-original 
drafts and codes and so forth it would be only as part of my argu- 
ment and to that extent your Lordships have allowed the practge: ° 
“(D (1896) L. R. 23 L A. 18; 1. L. R. 23 Calc. 563. oe 
(2) (1898) I. L. R. 23 Bom. 146 (161). - (3) (1905) 2 C. L. J. Sag 
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‘[Mookeriee, J: You better give us the reference} ` 

Mr, Chatterji: Quesn-Empress v. Tilak (1) in- which Mn. 
Pugh was also allowed to proceed in the way I am doing. I may also 
put it in this way that if- your Lordships were hearing this argu- 
ment in 1863 it would have been correctly argued.- The section 
refers to the actual doers. who are- persons referred to and are to be 
distinguished, the law concerning the principal actors in this sec- 
tion and sections. 35 and. 37. I am entitled to ‘argue the fact - 
that portion Jeferring to.-common_intention..being absent from the 
section ur until 1870 clearly shows what the | commentary intended. d. by - 
this section. It shows that the commentary was là laying down against < 
the. joint doers of criminal acts. Apart- from this consideration 
there are One or two other considerations that also arise in respect 
of this submission. if section 34 Were is | be interpreted in the, 
then I ection 149 Y would “not. finda a place i in the Penal. ‘Code at. 
all. Section 149 would then be absolutely redundant. The ‘ex- 
pression “in. prosecution of the common object of an assembly 
or such as the members of that assembly knew to be likely to be 
committed in the prosecution of that object” would be absolutely 
covered by the clause in section 34 “in furtherance ‘of thé-com- 
mon intention of all” because it is laid down in innumerable cases 
that intention would be judged objectively in the light of two con- 
siderations which find a place in section 149, that is to say if the 
common object of an assembly was so and so or if an act was done 
which would be a natural consequence of the assembly entertaining 
the common object then the assembly must be “taken to have 
intended such acts. Therefore the expression “in furtherance of the 
common intention of all” which is somewhat a subjective phrase 13 
objectively described in section 149 infthose alternative objects given. 
With your Lordships’ leave I should also like to trace the ancestory 


`- to sections 34, 35 and 37— 1 may refer to any earlier documents 


of State and I think Mr. Justice Stephen points out the section 
can be clearly traced to sections 3 and 4 Macaulay’s Penal Code of 
1837. Section 3 of Macaulay’s Code’ says ‘‘ Wherever the causing 
of a certain effect with the certain intention or with a knowledge of 
certain circumstances is an offence it is to ‘be “understood that if 
more persons than one jointly cause that effect every one of them 
who has that intention or that knowledze commits that offence,” 
Reads illustration “A digs a pit etc”, This would-be under 


-section 37. Reads lll. (a) to Sec. 299. We at. once see 


(8) (1897) L L. R. 22 Bom. 1144 
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“they have jointly committed a crime ; and in tho, Indian -Penal, Code: . CRIMINAL. . -, 
we have no provision except in section ‘149 of the class of offen -. 1993.) l 
ders who are principals in the second degree by reason of the rule meg 
of law i in England that whoever, is presentat the time of the com- a 4 
mission of a crimé- committed in execution of a common purpose is Barendra. -- 


guilty by the mere fact of his presence. —- 


Emperor 


- In view of all these circumstances there can bè no manner of 
doubt that section 34 will only bear the OLST HOn which I am 
seeking to put on it. l 


Apart from an examination of the various sections of the Code, 

if we look into the decisions of this Court which have been given 
from-time to time we find ample warrant for the submission which I a. ee 
have been making to your lordships. I have picked out those cases _ m 

“ where the question of the joint doing ofa crime was considered by 
this Court and I will take the cases in the chronological order, and 
taking them in that order I will show that wherever the question of ` 
joint doing of a crime came up for consideration this Court has al- 
ways held the view which I have submitted to your Lordships. The 
first decision I am referring is Queen v. Md. Asger & another (1). 


' ‘The first portion is under section 114. (“If two persons join in 
beating a man and he dies” etc.). -Two men have beaten a man to 
” death with the common intention of doing him to death, and itis 
ietaatetbe joint effect of the beating was the death of that man. 
pint which I draw your- Lordships’ attention to. This is 
similar on principle to the case of Joessilah v, King- 
hich came up. before your Lordships Mr. Justice 
-Ghose, I will show that the same 
ht through, where the joint doing came - 
. Justice Markby in 4sger’s ‘case (1), 
saten to death by two assailants. He said > 
and estimate the effect of each blow, be- 













That, 1 submit, would be ap La case under 


page, J.—Why do "you'say that the first sentence ‘refers to sec. - 


u4 ?] 

Mr. Chatterji—The first portion WAS this that one man onload 
-beating and the other man did it, andthe man who ordered - 
“hagting was present. One is the “principal in the first degres” 


g EXAM as W. R. Cr. ate. Nj ki (2) (1920) 25 C. WN. 24. i 
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Camiri °> and ‘the óthër“‘prihëipal inthe’ eae ae 1 “would 'mot-use 
gan, =! “those Words, = 7 fitit. ips ri SY x. OSs et 
‘Emperor - (ri agé, J. ~i ‘Would like you to tise those words: The TE 
CA NG Judges ‘Bay ‘there ‘that both’a are NGANA not” that one was as principal 
anan and the-oiher “aéceadory.] ` f B o o 


~ 


Mh Chatterji—-The c other would not Ge accessory at all. ‘Under 
section, 114 the- man who was present and ordered the oes is 
.deëmed i to have conmatitted | ‘the crime, ‘He is principal. “He can 
not be’ aceea. n Na 


‘TPage, Jie he not an dbettor’ tinder’ ‘section irg Ap ah 


Mr. ‘Chatierjt—Kecording ` to’ ‘section I 14 | iets “nih 
o ~t A more ‘than An ‘abettor. ‘He is an abettor who- is present. That is i 
b. the ‘distinction between this éarlior section and section Iig if the l 
a ttor is.present he comes tinder section 114 and is ' deemed i “a ‘if 
he has ‘done the thing. “An abettor who is present is to be deemed - 
as if he did the thing. a a E 


ere J 


_[Page,. 1 Under section TTA. must not the ‘abetment be com. 
‘plete.before the.time. when the act takes place ?] ae E 
' Mr. Chatterji Yes, the abetment. TET eee E 
{Pagé, J.—At some other’ place.) a a. 
Mr. Chatterji. — Yes. ` y absent ` he woiild „have ‘been~ ‘an 
abetior. ` 2 l Ooo E 


[Page, J J.—In this case "wore ANE not both, present ? 
not the order given:by -one to 'the other at the time 
murder was: committed ? Doesn’t. that take it out of se 

Mr -C ‘hatterji—And. therefore. the m 
` punished. - be be Fee ge oS TE 


([ Page, : J Though heis not pait . 
punishable-in respect’ of what happened:. befo 
but he:is ‘punishable ‘in respect. of the’ order 
CHG ACE i eee. ce Soy eee 

` Ad, Chatterji-~Ves. < ages ge yban] 
[Page, J.—That is not 114.) _ 

n ddr. Gae] da not know, of. apy, other, section’. ex 

~ 114. i’ ES 

, [Page, JAM may. -be section 34l - a 


= 
1 ak 


Chatterji al won't, be 34, because he does not. do’ thee act. 


Ce a a 


' Section 34 requires that the two - persons. must pares in the 
ict 7 Se megah 3 


t Infa g 4 


e. [Pag J= That is the :point which we ‘have to sdéetie but is 
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\ 


“notithe' first. paragraph of Mr. Justice’ Markby's ‘judgment-: cone” ` 


sistent with the view that he - sills that = were’ both - ee 
cipals.] : BH 

e Mr. Chatterji —I submit this- is a case which very well brings 
out the distinction between section It4 and sections like. 34 and 
+37, because where the learned Judge'holds that both are guilty as 
murderers, he finds that the joint action of both “has produced 

> the murder. The- most interesting matter for consideration i is that 
whicb came up later on, for instance, before Mr. Justice Stephen. 
What I meant to say is that if the two men who joinedin the 
„assault onthe deceased, if it was proved that in this case one of 


“them -missed hitting the’ man all the time and the other man ` 


“did him fo death, then the qustion arises as to what would be 
ths guilt of fhe man who missed hitting every time. l 


ae . [Ghose. J.—Suppose both fired and both hit. the deceased, one 
of thera fired the fatal shot, the other did not, they both oi then ? 
_Look at this case from that point of view, | 


Mr, Chatterji. —If both hit the man,- one fired the -fatal shot 
d-the other did not fire the fatal shot, then the effect of the other 
is to be considered. If the other shot was through the palm, for 
le, it hit him but could’ not have killed -him, then the 
sponsibility of the two would be to the extent caused by 
ler act, by the less serious act, 
nay [Mookerjee, J.—Both intend to kill him 7 


14 Mr. Chatterji:-—Yes, and one shoots ‘him. ind the other bas 
oamerely-hit him, which shot could not have caused death or could 








not have ‘contributed to his death, that man will not be guilty of : 


,, murder, “Where two men beata man to death, that cannot .be 
|, understood- except | in the light that death was the joint effect of 
5, the beating. . 


[Mookorjee, J.—Two men ‘bea a man to death, with the result 


that the man dies, the learned Judge. gays that you- cannot consider 
what the effect of each blow was.) 


oe 


> Mr. Ckatterji;—The sentence on which I rely is “Two per- 
sons-join in beating a man and he dies”. Can that possibly mean 
anything else than that he. died from the joint -effect of the 
beating. ., . ae 


«7? n [Richardson, J. —One of the two blows inflicted must have. been 
the: fatal blow ?]- 


ec: Mr. Chatterjt.—That is what is not comei found: 6 this. case. 
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V 

RIMA = TI will givé you another’ case : Empress v. Jhubboo Makton (1). I. - 

1924. ` will:come’to that presently. This case is used as .an authority for - 
TER the proposition that when two men beat a man to death, the Court 
will not consider the effect of the individual blows, but will hold 


Barendra, 
_° both responsible forthe joint beating to death, and the section 

that will apply will be section 37. © - 

[Ghosh, J.—What do you mean? The PR must be of this 
description, that both must strike - at the head. Is that what you 
mean.|] -~ a A 7 

Mr, Chatterji. —It may not be that. 

[Ghosh, J.—Then there must be simultaneous beating. | 

Mr. Chatterji.—No. I will take this instance. Two men attack 
a person: one of them has got a knife. One man secures _ 
the man by throwing him down and tying his hands. The 
other man puts the knife to his throat. There each.of them is 
equally guilty, because the act of A was the condition precedent to, 
such disabling-of the deceased as would have led to the cutting of . 
his throat by the other man. 

[Mookerjee, J.—Let us not get away from this case. You 
proposed to place before us the case in which section 34 applies. | 

Mr Chatterji.—Section 34 or 37. It would be very diffi 
sometimes to tell between 34 and 37; the two together cove 
the joint doings. 

[Mookerjee, J.—Do you suggest that the Judges had 
3, in view?) | manu 

Mr Chatierjt.—They were laying down the doctrine which would 
be covered by the language of the second part of section 37. May 
I say this, if a man would escape the conviction for murder only in 
such circumstances where he was able to satisfy your Lordships 
that the particular stroke that he delivered could not possibly have 
contributed to the murder which would be a difficult position for 










him. i : 
[Ghosh, J.—Suppose the ‘thing takes place in a minute. Both 
fire, both hit; one shot was the fatal shot, the other was not, 
How is it possible to determine with any amount of certainty as to | 
whether it was A who fired the fatal shot or B? Both had the 
same common murderous intention : both fired deliberately. | 

Mr. Chatterji—In giving the reason of his decision Mr. Justice 
Markby says this: ‘If two persons join in beating a man and he 
dies, it is not necessary to ascertain exactly what the effect of each 
blow was.” We see that where two men have done a man to death, 


(1) (1882) I. 'Li’Rs'8 Cale, 73977 
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nn 


your Lotdships will nòt enquiré into the individual “éffect’of each “CRIMINAL- 
blow, but the point I am insisting on is that the doing-to “déath ' 1933- 
must have been the joint acts.of both. - Ifthe evidence before Mr. -© . Empekor 
Justice Markby was that the assayit by: the two men:on. the deceas- ; rele 
- ed came to this that one man hit the - deceased . ‚all. the time and a ees 
the other man missed the deceased all the time, that evidence did 

not come up before Mr, Justice Markby ; fA & B. assault. C with 

lathi blows and it is proved to -your Lordships’. satisfaction that A 

has missed hitting him every time and B -has hit, „every time, then- 

your Lordships will not hold A guilty of murder `; : and may 1.5ay 

this ina case of shooting that is what happens if the man misses 

altogether ; that is how I put my case. be 


s In Empress v. Thubboo Makaton (1). : (This. was diga a case sof 
joint attack). : The portion which at the very outset -I would inyite 
_ your Lordships’ attention is the” second paragraph at page 751 
(Reads), The facts of the case are, a man had been done to death, 
_ that: he had inflicted a wound on the arm and i injuries had also 
been inflicted on the intestines of the deceased, and it was held by 
Mr. Justice Field that if you found that Jhabboo and the other 
person ‘or persons unknown were beating the.man to death, if 
PS Shoo had inflicted the wound on the arm, it is impossible to 
hat the wound on the arm by itself would have caused death, s 
nnot find Jhubboo guilty of murder ; but if you’ had found 
man was murdered as the result of the joint, assault on him, 
in the course of which Jhubboo had inflicted the wound on the arm 
whereas the other persons unknown had inflicted the intestinal in- 
injuries and death had ensued as the result of the joint beating, then 
Jhubboo would be guilty under section’ 34. -This -is a case, which 
I submit comes nearest the submission which I was making to‘your 
Lordships in regard to the previous case. Here we see the learned 
Judge clearly laying’ down the doctrine of responsibility under 
section 34, where a man was done to death by the joint acts of two 
or more persons. Of course it will be for -your Lordships to con- 
sider whether-section 34 would. apply to this case or section 37, 
because in law that would make. no, difference ; the- man’s liability 
_ would be exactly the same, and I submit (though it does. not 
always follow) that the inference that I can draw, ‘the conyerse 
of the proposition which Mr. . ‘Justice F ield has laid down would 
also be’ correct, that is to say if your Lordships are satisfied, i in a 
case of joint assault that the blow of. one man clearly did -not.con- 










Pa t 


- (1) (1882) I. L. “Ri 8 Cale. 739 (751) ` © e ORR NG ait 
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‘tribute-to, the death of the eee then you would not find him 


guilty. 


[Richardson, J: Does this case go any jina than the other 
case; in. regard.to section 149 ?] 


“Mr, Chatterji :—What I was saying was that this case aiei 
me to argue on a little surer foundation of facts. Here, the doctrine 
was laid down by Mr. Justice Field which he was trying to base on 


“the finding of Mr. Justice Markby. Here, the facts given for 


your Lordship’s consideration are these, that if you find that 
Jhubboo and the other persons together caused the death of the 
deceased by reason of the joint effect of what Jhubboo did and the 
others did, then Jhubboo would be guilty of murder; but if your 


- Lordships come to the conclusion that the wound on the deceased’s- 


arm which was clearly-inflicted by Jhubboo,. did not cause death, 
your Lordships would not find him guilty of murder. Here, what 
is being emphasised is the contributory effect of the joint assault. 
leading to murder. Here Mr. Justice Field is laying down a doctrine 
from which I am. trying to deduce this submission, -that ifin a 
case before your Lordships, your Lordships could-be satisfactorily. - 
convinced that a - particular assailant out of the lot did -nothing 
more than tap the deceased: on the shoulder, for example 
would not be guilty under section 34 or 37, but he would 
under the other sections, and the consequences are very segi 
the same. The only thing I am trying to labour is th 
34 or 37 would apply though from the punitive aspect of it'¢ 
Lordships would punish him just the same under section 114 or ` 
149, if it was a case-of unlawful assembly. 

[Page, J.—You see, in that case, the learned Judge had stated 
that the common object was the taking possession of crops,-and he 
had not directed the jury as to whether it might reasonably be sup- 
posed that the effect of carrying out that object would be that 
murder would be committed.} . - 

Mr. Chatteji—-Suppose there was an unlawful assembly. | 


{Page, J :—But isn’t that what happened here ?] 
Mr. Chatterji.—If when an ‘unlawful assembly is going on 







- with its doings, or 3 men go and do a man to death; it could not 


be attributed to the common object of the assembly; then those 2 
or 3 men would be Liable under section 34 or sectiou 37, not the 
other members of the assembly. As far as those 2 or 3 men are 


‘concerned, they do not escape the consequences entailed’ on ‘them 


by the operation-of either section. 34 or 37.. Here, .Mr, Justice Field 
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was considering the case from ‘the pdint' of view “of the men ‘who CRIHINAL 
jointly assaulted the deceased to death, and 'he' was-’ saying - there 1923. 
that you “must'find a joint contribution 'to” ‘death ‘ on ‘the part “of Bane 
Jhubboo and the others in ‘order to: find Jhubboo- guilty ‘of murder. ` Ve 


Barendra. ° 


= T 


. If there'is no -common intention, section «34 “does ' not ‘apply. ° 
Where’ the question was- drgued from the point of view “of whether: 
the persons accused did a criminal act or the: constituent’ parts of a . 
crime, your Lordships -have laid down the’ doctrine waleh I - have ` 
endeavoured to enunciate. i 

‘In Rlajuddin and ‘Othersv. The King. Emperor (1). another papa 
of this-question’ was gone into; In this case, what happened was this: 
five men‘were charged with . having ‘been members -of.an‘unlawful 
assembly under section 149’and the consequences of. acts done by: 
other members of the unlawful assembly were -sought-to-be visited « 
on them on the ground that they were liable, :'In:the course of the 
investigation it-was found that ‘they could: not be visited with the 
consequences of the acts sought’to be visited on them under sec- . 
tion 149,'and then recourse was sought to be: had to section 34, and 
the learried Judge points out -that you ‘ cannot: .do that, - ‘once you 
have charged under-séction:149, you. have iso facto, ruled: that out, 
of section 34; because the very supposition of section 149. excludes- 
the-operation of section'34. . That is'a very -strong case in~support 

e submission I. was making before-your: Lordships, Section r49 
mg. five or more persons are concerned in an’ unlawful’, assembly 
: with-a- certain common object, then all-acts done by one-or. more; of 
those- persons in prosecution of that common jobject would make 
liable not ‘only those persons but everyone -who was -present, that 
ig:to “say, acts executed.in execution of:the common intention of all, 

[Page, J: But in that case they. found that. uea was ‘apparent 


ly:no-evidence.|?° © ` pi é > 
Mr. ‘Chatterji :—But:they: went on to -find out another faeces 
“[Page, J.:—Under section 149.) 07 er: 


Ky. -Chatterji :—Later on it was argued -that if £ they addi not 
be liable under section 149, they might be liable under section 34. 
There the learned Judges said “No”: Under section 34 you can- 
not bring them :after you:have charged them under section 149;. 
because section 34 requires absolute doing. «(Reads :judgment). I. 
may say that the Court framed no. Sinai O ander section 302 taken 
with section ‘rz4/(Continues reading) - - ans oe a PEEN 

[Ghose J.: That is what the learned J nudges Kas decided. 
That -i$ the ` ‘only - point upon which abian “Was kah aeons 18, 

(1) oi) 16 C. W.N 2 1077. i ‘ 


t 
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section $4. can: only, come into _ operation. when there . was. a subs- 
tantive charge of.the offence haying been committed. That ig all} _ 
«Mr, Chatterjee : More than that: that sect ion 34 had been ruled 
out in so far as the charge had been levelled against the man under 
section 149, thatis to say, the man could only have been. "brought 
in. under section 34. if they actually caused hurt. It says this 
( Reads)... Lam only emphasising the fact thet this decision points 
out that ‘section 34 applies as in contradistinction from section 149 | 
where men have participated in the offence charged. 


m 


-The next. decision in which also section 34 was considered in 
the light of whether the act was done by more .than one, person. 
is: Nirmal Kanta. Roy's case (1). There the learned Judge had 
to. consider the question-in the circum stances that two men had 
fired at an ‘inspector intending to kill him. One man missed 
him, the other shot him dead -and the question was whether the. 
man’ who had missed could be held charged with murder by- 


` operation of section 34. There. Stephen J. had to. consider this 


question -which came up in a pointed manner and he gays this 
(Reads). In-Gouridas’s case (2). this aspect of the question never 
came up but it did in a later casé of Foezullak (3) before Richardson 
and Ghose J]. and they, held that attempt to. commit 2 it a crime 
and the ‘commission n of the crime were two different | Criminal acts 
and: therefore could. not: “be | » brought ‘within section. -34 Your Lore 
ships: < will find a fuller exposition of the interpretation of section 
in ‘a-letter of-Stephen J. which is reproduced in 18 C. W, N. No 
Portion, page s222. (-Reads). . The learned Judge. suggests, thé 
widening of the scope of.section. 114 by the. insertion- of a. -section 
embodying Mr. Mayne’s words. . Stephen. J.. alluded in Nirmal 
Kanta's case-¢1) to the judgment in Gouridas’s case ( 2). WH 
[Page J.: Before you leave Nirmal Kanta's case ( 1 ), there is 

another case, Manindra Chandra Ghose v. Emperor (4).the facts of 
which you need not trouble with; .but at page :762 there is a rather 
significant passage, the last .sentence of the second. para. I do 
not think in that particular case. the learned :Judges intended to go. 
into-the question in any ‘detail ‘any’ more than I personally. think 
the ‘learned: Judges! in. the case of Emperor, v.. Prafulla (5) did 
think: it ` necessary- to go-into. the ‘matter: in. detail—there i ig the 







passage for what it is.worth.] . 5 
Mr. Chatterji: The nae saya that section ag has pong to 
i (1) (1914) Ie L. R. 41 Calc.’ 1072 ( 1088 ). t ii F : 
. (2) (1908) 1. L. R. 36 Cale. 659. (3). (1g20).25 C. W. N. ag. 


(4) (1914) I. L, R, 41 Calc: 754. (5) (1922) I. Le R. so Cale. 41. 
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dò with’ abetment, that'is, it has to do -with only the doers of the’ 


crime, You will, remeniber that Stephen J. alluded to'this’ case’ 
of Manindra (1). Reads the passage at the bottom of “page 
663. In this case their Lordships’ attention was being ‘directed to’ 
the aspect of common intention. This question I am now arguing 
was to a certain? extent’ jargued before Richardson -and Ghose JJ. 
in Foesulial’s case (2), A man went into a ‘field ‘to graze his 
, cattle and there was an assault on him and in the course of that 
" assault he was killed ; they were not able to find who killed ‘him, and 
the Judges had to ‘hold with regard ‘to’ the two appellants 
before them, that they could not see that the -common intention 
of the men who assaiilted the trespasser was to kill him therefore 
they could not visit them with the’ punishment -of murder. There 
the question rested. They ' did not`go into the investigation “of 
the extent ' of ‘the joint’ doings ‘of these men aiid ‘this question 
did ecomé up in this Court ‘for consideration later oh: The-case 


in which under similar circumstances the aspect ‘of ‘the joint doings- 


of the men was brought to the attention of the Judges is Foesuliak 
v. King Emperor (2). In‘ this I would- say that this argument 
of his did not state the ground -of immunity “from the operation 
of section 34. He will have to state further that ‘he would bs 
able to: show that the joint operation of -the ‘assaults did not 
_ -produce grievous assault. That grievous hurt was not ‘compounded 


 oWAthe sassault committed by the various assailants.’ He could l 


not rely on Nirmal Kanto ‘Roy’s case (3), for the mere proposition 
when A and `B had both assaulted and the joint result of their 
assault was grievous injury to C., Reads from p. 26 of Jvesullah’s 
case : “In cases of the present type when two or more persons join 
actively in an assault on a third person there is ample authority for 
the view that they are directly responsible for the injuries caused to 
: the extent to which they had a common intention to cause those 
injuries and what their common intention was must 'be gathered from 
the circumstances”. Here the ‘learned Judges : formulated._these 
facts: “in common intention to'cause grievous hurt, such: grievous 
< hurt being the natural and probable consequence of' their joint attack 
of Siddick and Rosul etc”. The-causing of such*grievous hurt’ was 
the reasonable and probable consequence of ‘their joint attack on 
Siddick and‘Rosul: This’ can be transliterated thus:- Where A 
and B jointly assault the other with the intention of causing grievous 
ji sae + aes * aw he 
(1) (1914) 1.4L. R. 41 Calc. 754- (a) (1940) 23 C. W. N. 34. 
(5) (1914) 1; L- R. 41 Calc, 1072 Mp T = = = 
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hurt and the, joint assqult-d “does; amount, to grieyous . burt,” A and B 


must be held equally. guilty, of grievous huit, That i is, the proposition l 


I „have been contending before your, Lordships. The jedgment: is 


only, authority. for the, proposition it decides. on the facts before your 


Lordships. It is a question, where. “your. Lordships would not 
apply, section 37 rather. than section 34. That is material. This 
constitutes no departure, from. the doctrine which. is to be found i in 
the,other.cases submitted’ for your ‘Lordships. consideration. In this 
case if : your. Lordships, found | on the fact. that one. of them misséd 
hitting Siddick and Rosul, all the time, then your Lordships, would- 


then to SONA because the ‘proposition ‘that 1 am “subrnitting is in 
respect of the state | of affairs’ ‘which, arise upon: two pr three men fir- 
ing àt a-man with. the | intention of killing him, one hits. and the, other 
misseg. , “The man who missed has not done the | crimiaal act and 
the;man' who, shot, . has done; the criminal act. There, was nothing 
in ,the judgment to think otherwise. 
[Page J: You say there was not, a joint attack which the jury 
found. to have taken place c on the. post master.] 
` Mr.. Chatterji; :—There was, a joint attack. 
[Page, J: Was not that the natural and reasonable result that 
the. post master, was, killed ?] 

Mr, Chatterji: I submit not. They were ail together attempt- 
ing to-kill the man ; _they, made a joint attempt to kill the, m 
There, was .2 joint: attempt at attack ; there was a joint attempt at 
murder, : There was joint attempt to murder the post, master. The 
jury bad. two reasonable and probable consequences in front of 
them; one hitting and, the other missing him. and tke man who 
' missed did not commit the same aci. as the man who Lit up to the 
: point of time .,they acted jointly ; when the attempt was going to 
materialise into act attempted then there were two consequences 
open, ‘one was thatthe man, might be missed and the man might 
be hit. . Of,course, from, the. point, of, view from which Your 
Lordships . were looking at it at ,that time it would not be.a matter 
though one had.missed and the ;other bad hit because they, would 
all be. guilty of, abetment of murder. In this connection I refer to 
what Mr. Justice Bachelor said in Emperor v. Subbabpa (1). The 
portion 1 wish:to rely begins at the bottom of page 304. ee 

[Mookerjee J: What do you, make. of this decision?) 
Mr. Chatterji: I wish to submit that your Lordships will hold 


4 


(1) (1913) 15 Bom. L. R. 303. 


mapom 
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tenet - ae 
the’, „two. men equally, guilty, of the offence when the acts of the two CRIMINAL. 


f eat 


men have ‘contributed ‘together to “the” ' cotiipletiðn' of ' that E dad 


1923- 
offence. Mi. Justice Bachelor in “such ‘citcrimmstances said that the PENA 
assault is’ to be considered | as one. “indivisible” thig which cae 
consisted i in the two acts put togethér. That cannot be “said: ‘in this gah; a 


case fo, have, resulted either from the hit with the Lathi alone or ens.” 
from the hit from’ the stone alone bit ‘resiilted ‘from 1 the joint 
acts of the two assailants. In a case’ like: “this” ‘one’ of the 
men conld ‘not: be held: guilty of murder if he: had missed’ the 
hit. Then it could:-not'be said‘ that! he had dohe‘anything ` more 
than attempted tò. murder., Thé distinction that, I -seek to make 
. between: these cases and, the case, before Page J. and the jury- is, this, 
where the assailant actually, succeeded-in, making:. their, joint assault 
so,that,the act, of , all contributed to, the murder, committed there it 
cannot.be said that. the two are not ‘guilty. but. where, “the two men 
attempted to kill and one did not,; the man who. missed | would hot be 
held guilty. of murder with. the, man who ay hit, under section 
(34,02 section, 37. | 
,Nezt, comes the cage of Amrita Lat Bose, Va. Corporation. 4 
Calrutta (2). This, was a case in which the three petitioners, were 
‘the, joint proprietors and, managers in “different. capacities of “the 
Star Theatre. The fact WAS there was difference between, ‘the learned 
Judges as, to whether they were . severally, ‘Yiable ‘to, pay. the fine or 
__ jointly; liable to. pay the fine and the matter was referred to the Full 
_ Bench consisting, of your Lordships Mr. Justice ‘Mookerjee, Mr. 
. Justice . Richardson, Mr. : Justice , Fletcher, Mr. Justice Woodroffe 
_ and the Chief. Justice. The reason, I am placing this ‘judgment be- 
fore your Lordships is to show a ‘passage | from your Lordship Mr. 
Justice, Mookerjee’s judgment ; at . page 1048. The facts of that case 
.were that, three men. we ere togther responsible f for jkeeping’t the thea- 
tre open, beyond I o'clock at night. ; 


"e h 1 t Ne A 


tataba ti a s i, 
[Ghose J; ,. Whether. soit callie: participating, in the. commission 
“E an offence or as my learned ,brother-Mr.. Justice,, Richardson puts 
~ it in his judgment it boils idown..to_the, same, thing. and, therefore 
- you are, content with the enunciation . of, the law in Amrita Lal 


bers ` 


Boses case (x) then from that point of view we will have to examine 
the charge of my learned brother. a 


h 
NUH A ` fa mM 
* y p 


. Mr. Chatterji: I am submitting ; -in “connection, -with ‘the. facts 
of the case, where I show that, three persons. chad, to act together i in 
order: to keep the theatre: open beyond 1, A. M, l “There. the ‘three 
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CRIMINAL. men would be responsible severally for their offence under section 
Fe 34. The text of my quotations would certainly cover many more 
e instances of joint responsibility than that formulated in section 

Emperor í 
v.. 34 OF 37 undoubtedly. Mr. Justice Mookerjee stated the principle 

Barendra. of section 34 in those words in relation to the particular 


offence committed, i. e. where three men acted together 1 in keeping 
the theatre open beyond 1 A. mM, 


The latest decision on the subject is Æmperor if Foi O 
“ This verdict. I accept though I do not agree ” 


(Page, J :—What was the effect? Suppose there were only two 
possible people and you acquit’ one and you'say tha! the’ other 
cannot be acquitted without bringing in the aid of secticn 34.7 

Mr, Chatterjee: That is what the Sessions Judge saic, and it was 
held that that was not a correct view. I am endeavouring to place 

NG before you the view what the High Court took, “..... either of 
them could be ignorant of his companion’s intercions.” The 
learned Judge thought that if Prafulla and the other man. 
had the common intention of murdering this Inspect and if it 
could not be ascertained which of the two had struck tha fatal blow, 
the learned Sessions Judge thought that ths liability of Prafulla 
would be under section 302 taken with section 34, ard from this 
view the learned Chief Justice differed. The learned Judge after 
giving the facts of the case and the verdict of the jury œves his ogn” 
opinion at page 47, para 2. The learned Judge says this: ‘Here 
in my mind arises a difficulty etc”. Your Lordships will be pleased 
to remember that the learned Judge’s reference includec his opinion 
that there was a common intenion. (Reads on—“It seems to me 
therefore that the charge should have been preferred against the 
accused etc”). I rely on this judgment for the purpos= of arguing 
that where two men share the common intention of mude-ing another, 
and the man is murdered by a fatal blow but ıt is not escertainable 
which of the two men struck the fatal blow, the section which would 
apply would be section 114 and not section 34. | 

[Ghose J: It is nowhere said in decisive terme that section 

34 would not apply. | 
Mr. Chatterji: The learned Chief Justice says his: “ The 
deceased man'‘was killed by one blow with the dagger which 
was left sticking in his neck. The defence of the accased Prafulla 
Kumar Mazumdar ‘was that ‘the fatal blow was struck by the man 
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who ‘was with him. It seems to me ‘therefore that the charge 
which should have been preferred against the accused, ag an al- 
ternative to the main charge under section 302 of fhe Penal Code, 
was a charge under section 302 read with section 114. The 
two charges under which. Prafulla was tried were section 302 and 
302 taken with section 34. That is the first fact to be remembered. 


The learned Chief Justice says that in the circumstances Prafulla’ 


should have been tried on a charge of section 302 and alter- 
natively, not a charge of section 302 with section 34, but on a 
charge of section 302 with section 114. The learned Chief 
Justice’s decision is clear that he should have been . alternative- 
ly tried on section 302 with section 114. That cannot but 
mean that he should not have been tried on section 302 along 
with section 34, because there was nothing in the world then to 
prevent his Lordship to direct a retrial upon a basis of a charge 
under section 302 taken with section 34, as also another alternative 
of a charge of section 302 taken with section 114. The learned 
Chief Justice could have easily done that. But he did not do that. 
What he specifically did was to order a retrial only upon a charge 
of section 302 taken with section 114, h 


[Page, J: Section 114 only applies to abetment complete, api 
from the presence of the accused. | 


-~Mr, Chatterji: Yes. I understand sec. 114 to mean where an 
abettor 15 present at the commission of the crime. 


[Page,J: The abetment in respect of which section 114 applies 
is only abetment complete apart from the presence of the abettor. 
Where the abetment takes place or something takes place at the 
time when the act is taking place, that: is never section 114 ?] 


Mr, Chatterji: No. Section 114 is applicable where a previous 
abetment has already been and the abettor is present. 
_[Page,J: But the abetment is the previous abetment com- 
plete apart from the presence of the abettor.] 


Mr. Chatterji: Yes. Under ‘section 114 your Lordship must 
find on the facts that even if absent the man would have been an 
abettor, undoubtedly. 


'. [Page, J: And-the abetment must be an abetment which was 
complete apart from his presence. | 

Mr. Chatterji: Thatisso, Your Lordships will not under- 
stand me saying-that section 114-would apply to the case which 
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your Lordship ` ‘has: ‘tried. What 1 am saying is that- n order to 
find out the principle ‘of the learned Chief _Justice’s decision in 
Prafulla’s case (1), what we do, find is that the leemed ‘Chief 
Justice thinks that in the circumstances of that , case thé alternative 
charge. should have been Sec. 304, with Sec., 114, in the: particular 
case, that is to Say, that retrial would throw” upon “the prosecution 
the onus of proving Prafulla ‘not “only to have been “present at the 
time of the commission of the crime but also, to. have besn an gbat- _ 
tor prior to the commission of the crime. “all that 1 am saying is 
that in the opinion of the Chief Justice section 302 ‘red with sec. 
34, was not the proper section. It is only for that purposa that I am 
relying $ on it, An attempt to do a thing in “company of another 
person or two other persons is a species of -abetment. Therefore 
in the present case section 114, would apply and Tan citing the 
Chief Justice's decision for the purpose of arguing that section 33 
has been interpreted by the learned, Chief Justice in the way I 
have submitted. _ 

I shall give your, Lordships two references, two Punjab . ‘Cases, 
one is Hamam Singh v. Emperor. (1). There a zobþery , was 
committed by four men, (Reads). Your Lordships will Eindly , note 
that’ the number was four. Section 149 did ‘ not help: The 
operative portion of the judgment upon this basis of the facts is 


P aia 


given "oñ page 637. Ak. < ss 
[Mookerjee, J: ` What happened at the trial ?| 


Mr. Chatterji + : “The man who kept guard ane did rot fire. was 
convicted under section 392. i 
[Mookerjee, T Not with section 149? 


Mr Chatterjee: : No. Section 34 was sought “te be. applied. 
I was saying it could not ‘be’ under 149}; there’ ‘were four Only. 
Therefore the question of section 34 arose. After d:scussing the 
evidence which go ‘to prove ‘the occurrence the learned Judges, 
Mr. Justice Chevis and‘ “Mr. Justice “Abdul “Raga, ‘speaking 
of-the other:man “who did not fire say :* He:was not Hhe.man who 
fired -the gün ( Reads )”, First they say “If two men were’ joint- 
ly to beata man to death each of the two would be.zable though 
he alone- did not cause the death. But -here there is no question 
of an act causing death being done. by several _persors. The fatal 
shot was fired by one man alone, and if the: appellant :s to be com 
victed of murder it must -be not. by reason. of-sectic: 34.but as 
an abettor. We so far accept the appeal os to alter 
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the conviction under section 394" So they were convicted under 
section 394. Inthe case before Mr. Justice Page’ the accused 
pleaded guilty to 394 on the facts of thé case. i 

The next case is the case of Bakal Sing-v. Emperor (1) de: 
cided by Chief Justice Sir Henry Rattigan and Mr. Justice Rouf. 
In this case two persons armed with deadly weapons, made 
an attack upon another (Reads).’ After analysing the ‘cases of 
the Quesn-Ampress v, Mahabir Tewari (2) and the case of Emperor 
v. Bhola (3), their Lordships quoted the portion of the judgment 


`of Mr. Justice Stephen, which I have already placed before 


your: Lordships. Their Lordships find that the common inten- 
tion of grievous hurt was present to toth. Since the fatal 
blow was struck by the other man; both of them were animated 
by ‘the common intention of causing grievous hurt, it was held 
at inasmuch as the act done by Hala Sing was not an act done 

by Bahal Sing, Bahal Sing could not be guilty. of anything ` more 
than abetment of the offence, which was the common aim of both. 

These ‘are all the decisions that I wish to place before your 
Lordships in connection with the question of section 34. 

[Mookerjee J]: Referred to Emperor v, Morgan (4) ; also look at 
The Queen v. Salmon (5) | 


> Mr Chatterjt: The decision in Emperor v. Morgan (4) is to the 


f 


í 


t that the death was caused by the negligence of both persons 
concerned. It was the negligent act which resulted in death 
which was committed according to the learned Judge by both the 


_ accused. I rely on the portion of the Juagment beginning with 


“They fired from spot A”, 

[Mookerjee, J: See page 647 in Ọ'kara’s case (6), where you 
will find the charge. See in this connection the chief Justice’s 
judgment at page 662. That was one of the errors assigned. This 


“ point you are’ now putting forward is not being put forward for the 


first time. It was put forward inthe same terms by the learned 
Judge of this Court so far back as‘r8go and the same view has 
been adopted by Holmwood J. in Emperor v. Morgan (4)] `. 

Mr. Chatterji: In -Morgan's case (4) the negligence was a 
constituent.part of the offence. It does not appear ae the ‘report 
that this case was cited before Stephen Ja 


(1) (1619) 24 P. R. 60; 52 1. C. 791. ~ (a) (1899) I. L. R. 21 All. 263. 
(3) (1907) I. L. R. 29 All. 282, ` i ae 4 

(4) (1909) 13 C. W. N. 362;9 C. L., J. 204; 1, L R. 36 Cak, 3 

(5) (1880) 6 Q. B. D. 79. v$ 

(6) (1890) l. L. R, 17 Cale. 642 
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`” hence it cannot be said that he had not neers a Cuman act x 
' the’ others-had done,” 


ui E A ai aaa. - fit cateii Law JOUHHAL. (Vor. $XXV İİİ: 


‘{Mookerjee, J: Ifit had been, then Stephen, J. would have 


"been obliged-to Teserve the.point if he disagreed with that view 


under clause 75 of ‘the Letters Patent. I-am only pointing this out 


to you as this is a question upon which there has been a divergence 


of judicial opinion extending.for quite a number of years] __, 

Mr Chatterji: The matter could not. be decided in. the Okara 
case (1).- In Morgan’s case. (a). the learned Judges held ‘that. both 
‘decuséd took ari equal part in a constituent.element_of the offence ; 3 
that is, death was due to the negligence of both and negligence i is 


‘a constituent element of the ‘offence’ under séction 304 A.” The 
“ whole was completed by the shot that’ .caused the,death. It,does 


not appear that Stephen J. directed his mind to the portion of the 
judgment in Queen-Empress v. Makabir Tewari. (3) to which their 


-Lordships refer in the Punjab case as lending support to the princi 
ple which they were formulating. © In Mahadir’s.case (3) there was 


participation by Gujraj-in the Criminal act, .Upon that it was. deci- 
ded that he was responsible, 

[Richardson J: The case was decided with N to the 
particular facts. In Bakal Sing’s case (4) the- words gre as follows : 


“All the dacoits .:.....” “That is what occurred in mete case, - eed 
were dealing with those particular facts.] : ; 


Mr Chatterji: There was participation by Gujraj in the assault: gi 


e 


“[Modkerjee, J + Look at-page'26s in Mahatir’s case 2 (3), | 


Mr. Chatterji : 'They were held guilty under section 34 of 


grievous hurt and they were guilty of grievous hurt after they had 


"found that this particular appellant had taken pan in the AR 


tion of grievous hurt, 
[Mookerjée, J: There is one passage in the re “any 


dacoity the persons concerned had together attacked Gujraj and 


in that attack his arm-had’been broken &c.” Does that statement 
quite fit in with your case ?] ao : 
Mr. Chatterji: No. This portion is obfver. 
[Mookerjee, J: Look at Emperorv. Gulab (s).] ` | 
Mr. Chatterji: n-this case the assailants were three, “There 
the joint effect of the attack by three contributed to the murder ; i 
the man is.therefore found guilty. under section 37 read with ane 
-(1) (1890) I. L. R. 17 Calc. 642 
(a) (1909) 13C. W. N. 3625 9 C. Li Ju 204 L b: Re 36 Calo. 403. 
(3) (1899) l. L. R. 21. All, 263. (4) (1919) 24 P. R. 6o» i 
(5) (1918) I. L. R. 40 All. 686. 2 + ee BSN Ta Sn 
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substantive sections. Here it was impossible to say that the death 


was ca used by one shot or one fatal blow only but that. it was, 


apparent that the ‘death was the result of the joint attack op the 
deceased by the three men with dangerous weapons, The case 
only confirms the proposition about the joint. “responsibility of men 
who -are participating in an assault on 2 man resulting either in 
grievous hurt or in death. "Section 37 ` does ` provide for these 
classes of cases, but the learned Judges would not have held that 
the man who attempted to hit but had ‘missed altogether was guilty 
under ‘Section 304. That: is the point I should ` once more em- 
phasise ‘in connection with the Allahabad Case Empress v, 
Mahabir (1), since the supposition made by the learned Chief 
N Justice on which he made the observation to which your Lordship 
Mr. Justice Mookerjee has referred, in‘ my submission, would be 


obiter in that it was not based upon the facts Li was based upon 


4 we 


a supposition. 

[Mookerjee, J: Look at aie vV. Bhola Sangh (a).] 

Mr: Chatterji: The question that was discussed was the ques- 
tion of common intent and the case was decided on the ground 
that since there was no common intention discoverable to: cause 
death therefore they did not hold the ‘particular accused person 
guilty: It was doubtful which blow did fracture the skull 

Oana it was so held. Counsel would have to show that the 
joint effect of the assault by the three men on the person did not 
constitute the offence charged. He cannot escape from‘that ‘pro- 
position. If one is to argue that the particular accused person in 
the case is not resporisible for the consequence of that assault then 


he would have to show that the particular act of his client did not 


contribute tothe man’s death or grievous hurt. Ifhe would sa- 
tisfy your Lordships that he did not hit then your Lordships ‘would 
have to consider whether such an act or such a failure on the part 
ofthe men to hit might be construed to have contributed to the 
‘ grievous hurt or to death. 
` [Mookerjee, J: Queen Empress v, Duma cae (3) is worth 
looking at] * 
[Mr Chatterji : ; Really the case of Gouridas (4) is also in the 
? same terms. There they say “we are not satisfied that’ the com: 
mon- intention was murder and therefore we do not hold the 
particular man guilty.” Mr. “Justice Stephén recognised ‘that the 


(t) (1899). E L. Ri 21 All s363. , (a) (1967) I. L. Re a5JAl aa. 
(p (1896) |. Le-Ri tg Mad. 483. * (4) (got) b b R: 36 Cale. 659. 
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question which- he was ‘deciding. was not for decision before the 


learned Judges i in Gouridas's case (1). 

(Ghose, J: Was not the view which he was enunciating was 
plainly inconsistent with the cases - Quesn-Empress v. Makabir (2) 
and Emperor. Gouridas (1).] 

Mr. Chatterji : : In all these cases where the learned Judges 
were confronted with the only question whether there was common 
intention they ‘did not apply their mind to the converse, -Queen- 
Empress V. Duma (3) is authority for the same proposition namely 
where there is no proof of common intention you cannot hold the 
particular man guilty of murder. 

[Page, J: Were not the facts that two men were charged for 
bai killed the third by shooting him, only one shot was fired, 
both the men made the confession implicating the other, the con- 
fessions were held to be “voluntary, there was evidence ahunds 
that they had borrowed-a rifle from somebody, who fired the shot 
nobody knew and I think you find if you look at the judgment it 
was held that both were liable,» to use the words of the learned 
Judge, for the substantive offence. | l 

_ Mr. Chatterji : The case I was looking at is at page 483. 

_[Mookerjee, J: Look at the case of Qusen-Empress v. Raru 
Nayar (4). The decision, turned on section, 114 but there is ‘no 
doubt that they were present at the commission of the crime .] 


Mr. Chatterji: That is reconcileable ‘with the proposition 
that under section 114 both are deemed to have committed the 
offence. Therefore I submit that in this case the position is not 
in any :way different from ‘the position which was in Prafulla's 
case (5). ; 

(Page, J: Is section 114 mentioned there 4 

Mr. Chatterji: NO; 

(Page, J: -In Prafulla’s case (5) there was no common intention, 
in fact arene seems to have been proved in favour of the 
accused.]|: - i os ; 

Mr. Chatterji : The learned § Sessions Judge in Profulla’s case 7 5) 
held that if there was a common intention the offence was under 
section 34 and the learned Chif Justice said “No”. If there was 
common intention the offence was under section 114 and therefore 
the learned Chief Justice overruled the Proposition of the learned Ses- 


(1) (1908) I. L. Ra 36 Calc. 659. (2) (1899) 1. L. R. ar All. 263. 
(3) - (1896) 1; L. Re 19 Mad. 483- (4) (1896) L L. R. 19 Mad’ 483 
(5) (1922) LL Re “so Caley’ gii A A E ~- 
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~sions-Judge to the effect thet section: 34 applied and not. gectiont 14." 
The distinction in the'legal view of: the Sessions Judge at Dacca and 
that of the learned Chief Justice i is this: the learned Sessions Judge 
nat ‘Dacca said in his reference that-tin my view the jury are perverse 
in not contributing common intention and. 1 'hold that if. common 
antention was found both the men would be guilty.” “The learned 
Chief Justice accepting the state of facts upon which | 
the learned Sessions Judge had referred at the trial says. “No, in 
“my opinion- upon the basis of the facts being found by the Sessions 
>Judge at Dacca I direct that the offence is one-under Section 
114 taken with section 302 and not under Séction 34": otherwise the 

: wessions Judge of Dacca and the learnéd Chief Justice would be 
agreed.. Here the word “substantive “Offence” i is a legal way of 
.-putting it.” When section rr4 says’ that you shall be deemed 
“to have done the thing if you are present, coult it not-bé’ said: that 
ahe is guilty of the substantive offence? Of course, there” is“ no 
alaa to any section here ; that is the difficulty. It would at 
+ best lead to speculation as to what was in the mind of the learned 
Judges when they say “there is no doubt...aiding and abetting each 
other,“ Do not these words import section. r14 ? The expression 
Ea ‘ aiding and abetting’ must alsó be’ referred back to the further 
=, = finding of fact that they had together gone and got the gun on the 
previous day. “The two persons’ were in company ‘together on the 
night of the murder and proceeded together to get the gun-from the 
s sixth witness, £9 that, if absent, either: of them could be called an 
“Abettor. They both went and procured the gun. ‘Then the learned 

| Judges say that since atthe time of the commission of.the crime 
“they were aiding and abetting each‘. other they shall-be guilty of 
committing the substantive offence. `The-facts of the caso warrant 
a finding that they shall be deemed to have committed: the 
offence which is "not inconsistent with the. provision -Of - sec- 


-A 


x i fa. ~ — 


‘tion’ ii4; A 
= “With regard to “Morgan's ‘case (1), -T was | tying ito ‘submit that 
section 37 would cover-the finding. in that section (reads)."'....... 
‘Sany’ one of those acts’—the essence of- the offence was. negligence 
-26h- the’ part-of both the soldiers; “That negligence being an 
-Séggehtial part; ‘a constituent-pait of the offence under section 304 


` ®tgince both the soldiers were equatly guilty of negligence, they shall 


‘z‘both “be: deemed ‘by reason ot having dong any one of. those acts 
either. singly” or jointly with any omer person. - These two soldiers 
_ - jointly were guilty of negligence, which’. being a. const uba “part 
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of the offence, they would be liable under section 37. There i 18 no l 
 question.they would-be liable under section 37. 

, These are all the submissions that I have to. make with regard: 

to the learned Judge’s charge to the jury to the effect that they 
must find all the three equally guilty of murder if they find one of- 
them fired the fatal shot, and that it did not matter whichever of 
them fired the fatal shot. 
- There is another cognate direction which has to be considered 
in connection with this point. The learned Judge has further told. 
the jury that if they found that 3 or 4 men had come into the post: 
office with the common intention of robbing and, if necessary,- 
killing the post master, if resisted, then in the circumstances. 
that happened they must find all the men guilty. “If these three 
persons come determined to rob-the post office and to kill the Wa 
master” etc. that is one passage. 

[Page, J: 1 should have thought that you are limited, are you’ 
not, on that to the certificate of the learned Advocate-General ae 

Mr. Chatterji : Undoubtedly. 

[Page, J: One is paragraph 4 and the other is quan 5. 
I imagine you are addressing us on paragraph 4.) 

Mr. Chatterji: Paragraph 4. There are two passages from 
your Lordship’s judgment. 

[Mookerjee, J Where is the passage in the charge ?] 

Page, J: Itis paragraph 4 of the certificate, 

"Mr. Mitter: Page ar about 8 lines from the bottom. | 

[Mookerjee, J: “That these 3 or 4 persons came into the post 
office with that intention to rob, and if necessary to kill etc,”] 

` Mr. Chatterji: And the next one is on page 24. i 

[Mookerjee, J: What shave you dealt with- up to the are tht 
time ?] 

Mr. Chatterji: I have dealt with the first and the third portions 
_Of paragraph 5 in the Advocate-General’s certificate. As regards 
“the middle part I wish to make a farther submission ; His Lordship 
Mr. Justice Page uses the expression 3 or 4 persons, which 1 


` understand to mean that whichever view of the case the jury 


took, thatis to say, whether only 3 persons as stated by the 
accused or whether four persons came as stated by the prosecution, 
that in either view of the case if all the men came into the post 
office with the identical intention and then the man who wentin 
kllled the postmaster, then the man who was outside would be 
equally guilty..: That also was part of the learned Judge's charge to 
the jury. Otherwise the apne 3 or 4 persons would not occur, 


Von. XXX Vil] dic court. 


[Ghose, J: Beyond the suggestion of the. defence that this 
accused was ‘outside the post office and in the courtyard, was 
there. any. evidence to that effect that he was in, the court- 
yard ?] BAe g ae S 

Mr. Chatterji: There is a considerable body of circumstantial 
evidence. That there was one man in the courtyard, that is admit- 
ted by both sides, and it-is further admitted that the one man 
standing on the court-yard had a white coat on, as also the middle 
man inside. the post office. That is the prosecution evidence. 
The prosecution evidence is that four men came, three went in, 
- and the accused was the middle figure of the three, and the evi- 
dence was that this middle figure inside -the ‘post office was-in 
white, had a white coat on, and the evidence of the prosecution 
‘further was that the man who was outside also had 8 white coat on. 

-[Page, J: Might have, I think. He was recalled for the pur- 
pose of asking that. At page 41: “I did not notice the . fourth 
man much, he had a coat which looked like a white one and-his 
Dhoti was tucked in at the back.”. One of the- members of the 
jury wished to know if either of them could identify in any sort of 
way the man outside. They were perfectly- aware of that. ] 


-~ Mr. Chatterji: One of the arguments of the defence was that 
the only identifying mark by which the packer and the clerk who 
saw the deed done could possibly identify the middle man would be 
by the colour of his coat, and your Lordship also accepted 
that. T i 
_ [Mookerjee, J: You have up to this stage argued the question 
of section 34 in view of the two passages mentioned, the first and 
the third-in paragraph 5. You now propose to take up passage 2 ?] 

Mr. Chatterji: Yes. 
[Mookerjee, J: That can be argued only with reference to the 
evidence You cannot argue it ag an abstract question of law on 

‘section. 34.] 


Then your other point is non-direction. For that purpose 
a reference to the evidence’ will be necessary. You cannot 
take in summing up one phrase here and one phrase there ; 
therefore, it would be convenient if you read the evidence 
in entirety first and then take up this point, and then the question 
of non-direction can be gone into.] 


` 


Mr. Chatterji : As regards references in which counsel was allow- 
ed to go into the previous history of the legislation and could also 
read the statement of objects and reasons in support of his argument, 
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THE CALCUTTA LAW. JOURNAL: [Vou xxxviii., 

i b aT 

in Emperor v. Bal Gangaihar Tilak (x), Mr, Justice Strachey refers 
to the casé of. the 4dmisistrator-General v. Premlal — On 
I also cited another Gecision of Kalapakar Bm 
$eror (3), and the passages 1 rely on in his Lordship: Mr 
Justice. Mookerjee’s judgement is at page 531 ; “However immoral 
a deception may bė “it doés nol constitute ‘the offence’ “of 


` cheating if its object i 1s only to cause a distribution of property’ 


which "the law recognises as rightful. » Now, ib the report of the, 


‘Law Comimissioners, I find these words : “However ‘immoral a. i de’ 


ception may ‘be, wedo not’ consider it an offence against thé rights, 
of property ‘if its object i is ‘only to'éause a distribution of proper 
which the law recognises as rightful.” Tam unable to give your 
Lordships ` the year of this” ‘particular report of the Indian Law 
Commissioners’ I ain téadirig an excerpt from this book : I have 
‘read from the judgment, then I have also read from an extract from’ 
the Law Commissioner's téport. I have’ got the extract in "T, Be 
Bannerji on the Indian oe ‘Code : Kam Kanai ve Raja SA 
Sri Hari Narayan (4). ° ‘al 
' [Mookerjee J: What did: 4 gay there ?] ih 
Mr. Ghafierji : réads at page 553. Quinn v. Leaiham (3); had 
been found mentioned “in the eee of practically all "Your. 
pager ee eL < : ae 
~- [Mookerjee-J :. » You have’ no doubt as to > tha | meaning of the 


ai 
hate T 


Aan ae +\ = 

4 A *¢ E 7 SAN 26 i H ae d h NAN 
‘section.| > -.: es TE s , 

a üa r « , b ' 45 Tan 

Mr, Chatterji : No. Vet NA 

a sa a ~ FO 

Mr. Mitter: Nor have I. i ; 

“oe 


Mr. Chatierji: The latest “case, is Spedunnessa Khatin 
nira (6) in which reference is made to Quinn ve Leatham (Gs). 
+ FMookerjee J : Will you go through the case, Sri Prisad y. A 
Empress (7)-| ; eo 
| Mr. Chaiterji 7 Yes, and” 1 should” Have to submit two of. the 
decisions in this volume for ‘your Lordships’ consideration after 
placing the evidence before your Lordships, in regard to ‘how ‘far 
the learned | Judge complied ‘with the provisions of the law in 
charging’ the j ‘jury in the manner that be did. 


nano? 


bahal 
” nn 
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[Mookerjee J: Lem not asking 3 you about it with reference to 
that ; I anticipate that you will- ase it for that purpose, but-it-is 


1) (1897) IL. Ri 22 Bom.’ 112 (126, 123). sg ei Ra ia 
(2) (1895) I. L. R. da Calc. 7883 L. kk. 21. A. 107. D 

< (3) (r905) ZC, Ls J. 524. | 4) (tgs 2 CEJ. 546 (ean. 
(5) (1901) A. C. 495- ! 5) (1917) IL L Re 45, cae , 294 (i. 


G (1899), “4 c. W. EN: 193. i : Jaa 
` ` i “4 i TiTa 
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1 y -ap ems -tu 


THe Garor kw yaeta aneva 


oblast Ph ssotente2de Mie AT andi Shitlesritelaogoes)onottte 
Bau NGA era TAY foltevedonettita Sitcado Lm, 
which towards the left, your Lordshipd wakta szfhdea 
ussite Ton WAN th BA IB ofthis “land ; they dhaMPost 
Cds. TENG, jude PORE liren asop thé SPREID AHS 
is a passage. Now, the evidence is Ripah Catal BEL LAbey| Chat 
WbhPdoeticad bipi paci twardetivdestt] If 
loagiieetnae WMHstiMabABe Poslt Omagh hii dul doo were fr Ni 
MURAI T sireapeeranaUbduntisecthidlettosd Office a ~dfosed 
MARENGAKE ink dfortheto-sidey'wnientin vighiveo! Mtutiealiea! Sinai. 
ti apada mhin omot théPeat Dales wur bnipi Be sit chit 
dopecmitidtond tnieiliaaspagapelambrine: tiene motro 
HE AAP pirtin mbakéthas dh Dort”. oy Ndw 2dhiarour stlosdehips “will 
dditaey hobisintdlie!lamatter pled! (the ssuflahipyestyyyedivill 
eng tja ote obbndrabSirumi Bdhehatiete fea ddarakdtitd that 
lagordendaoni tische, oplaae: instddo whicheivenorda tien bueda 
iebthed wecetlialnu cil hw wani? “reon kis theta andri tented 
longan kin isi azculowed lemidabd? arid@obstweon shine yefihdsh. 
shérthirvroongiin athidadthasavdrkoek Ihe- nostic Omege dA, 
Whexcodrectirrety priedmindets, whibhiszeskdwauby trés atab 


godi kiookerkes$ Byctkesidviotthwrcvadterkabldhep oes adi Ha, > 


yee dfe Gihpilerjêso Vids, land thari publioninelreceohelitas thei Pubt 


(Oifinertdhskod biimessoxt dhe yt turde yewintipweriont sdi tedi, - 


gaobi Mem leavtet 4] Isa Bêna qt Redtievé whyotch eghawiis qhak bgs 
IiGSdrigiH dT “.yilirg mədi bak toa Uiw voy nadi. die yd. 
toligites Caenis Yed) dheyaanmigetronigto 8 tirtoplave, a Pi dy 
citaat gebdhêo thedimeritoa iacisrdentbrdo hiing sd blvow awoh.. 

cooafRichaadsbiecfa Ziyo wasita bdp wsamp H- Jedi .boloup 

adt bilfrll CAadterzéds t Bhshoyduowiboihaws trosiant wore counter 
vopeatigloh one,ebthessiwindowapbubd dei Witedd toadp bam side, 


nihenvhe moyhhiawatchicame vow mi this dpassdgdib tle yous idguodi- ` 


bib 4Mookeriee, Jeri Wfytodthapitirimarked ds Wntragrediioee reba : 
bluodW ao dhitted fie: Tes; Then potting fin ikifoughetthhbdhes! willaget 
Iddiqntinsoowityerd) ancjust shroighhecshorti Jefithdodountyalwhis 
the door which leads ‘into the room of the Post Officecwhersithe 
tehyubsinress indrdabactédavats drag otlipothteugh this: deowane would 
ofmin. adonpadbuirai taibiedb{tantd yhe wovkiibeo favingtch etkblemt 
dadibhither Rosta tek] would ait samdeho chair dsuehowtl by, theelitlle 
daqbaresod kani-apedMinjrofl thelfhorgen thbte whichis practicallycfrogts 
ethishdodr, asick thine s is, ied obtnatertaltablin samo het wodi Siton 
saha chaitah vider do bhe nast4f that tablad mort isdi boi blot, 


mbadêdhokarjed, 5 slofkud dn? waahdibe tating whive kris ?] Geaiisot l 


9# 


Yora, ALE} ARE PARR s ruo HHT 45), 


ida, Ghalerji su Sarong bey Cogine cRettis TPP a? a Oats 
ships ail ope IANG od SP bP Mad vata Boia 
west of this large table ; rer a AA Sheis y hicho uld | NT 
by a clerk nam 
is also another: ae ane fag ae chat PSH rahap of Kalangan 
ic WAU wênta Bilocddlêdi NGA pidan Ad thatrpanker wolld — 
ordinarily sit facing ead, 3809 9jirlw 2 bed swrgit elbbinr adi Jadi ayne 
- [Mookerjee, J: Feeréteret*hhedBautdy andiVthe [Pdsteiiter 
would be facingreacnbthen3pive ad? soalq liw I: eatin’) «<M 
= Mr. Chatterji, : Yes, sadd Bihis ogbomihina winot ma laki, he 
wo qacingmRttino zaw Ji ; 02 bise gino jon oE 
ookerjee, A khak kai we ‘three, epin ka? sedi; 
ten, clerk a 
pa ari KEN Chalte fii ubag tf Fien d seta 
“game A Reon pant saa jas wey nati aba, 


the packer-could not say which it 
passage, got in through this cepa A pected 
nit totRinda Sut Bethe earGahd while the*other Sires weppad in- 
ÉRA tHe Hoa mal Sindy steppe ih done Cheha tira! 
regia. of bna ,noidest sasha adi ai qu bsdout udb zid bed 
[Mookerjes, J: Then they would be sfthdtag syttheaitoor hed 
almirah} ?lijon inometate jadi aoqu jasmmoo aow 1 :1 ged] 
~~ - Mr. Chatterji.: Vésddteysbadtithe WitnitabHo their slash zi Dhang 
tha next Shing, they, did, agcording .tothe parpgecution case, igyhat 
they. leseled sheinsfirearon: fifo thes TOUS TETEE 
chai and seid, "9 PSMANIA RAPRA dekri sbigivo gnisisw asw odw 
-_EMookeripa dhe: Fi athe Rost pastes atthe dime ras facing. "Silos 
he would pos aaeithesy ine GODIN inta kê RAM 110 tog a 
dta MARdo He Wed nok 9°, hee en AS MRA HM, 
wore. goni pg, Amtorshe santan but the evidence itip beds 
(the Roatmassandy’ aRU Ss APO's BS SARS} byt does, pak 
completely ronad, bub bams hal raund SAH Aben bey aks Kishor 
takka? "And H han, be aska thetutie dres pen direstt, dun, ` KAN 
/ ieantimè, I ought to say anghbsrdhjosa deia oh Eeg ALAH. 
he saw ea aS men coming -in and standsap like that agd asked 
the Poma SE ng BABI PART 10° SAMS RODE ihe left his spat and 
came up, B a a a PERA Kari: 370 | M 


threé, me K. ra the sort 
sal Sana TEn ka a A. x tt. 


Ein adakan elaine ib 
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SOROH Be Oe the oficcusad.ysedste,mark.ecbesused,jtiribe anem 
PIRASAT AB NASA AD Blase Ah , Roads s,mbichi, is aadis 
PRR AAAS ANRA oHDAOATARA iso dispensary bag alsa, 
compan? OVER ASHES mort sasl eynamiz uhol gaols’ Pi 
eid MARKS ohi AASP ipidan ary simply, bis RIRE of » 
oì ao Juo Jigi ome od linu dari eniiceqiee® awob 9531 
Hekia 3 a ROT BA Bi AS Gd sh ara, pom etones Dre py 
[Ghosh, J: What was he rg fl Sg PAN ESE ipa bsnl 
Mr, Chatterji: He used iaaa PUTREN r, thg, sMgetasawho 
OBR NON Ja Ba Panti 9113 to inci ri Seni ANN Ath 
w oP Aves DOL RAPS canta pi shea! lace Zia x Tridu 
Mr A Aade tahini there: Js. SRY sedengan this 
Pope əd? Oji 393 jon bib od i Imoq sci Jul sawana AM 
pid AS “np RASH ening the, Dactor sho, Samba. 
the WADANA ood UA PAG GaP VIG ARG big evidence makes 
the position clear, . that the .a6gus 1 WPSey the, anager sf his - 
= SAH, Soa AE ARIE aha wate, found, and ga a | 


Pec the yay gc sed 3 La sd 2A 2o UN) . 
ea odo nd od Ema Ory Soin EOT 
has iS ik said sonshivs 
[Mookerje, J: Wegah sih © ART found dahatich 
pama A jaran, sil ing hera nei a Alaah 
64 Wii ASI HI re, are.two alpha = 
sida by side on th BS USB bras snr I eae stboedok 
Dokar A An B db? Pa, ake AREI an 
u GAR ty NNE eaii yse olg qem L ‘bower: 0 
aai ak SARO Lid od indy ‘beens: 
ott IJA UES é ad Ais SBR bod? d ity i Ht d nee al Ob - 3 
duplicate owt bathe ANG DAA og ap unch 7 Of, keys w JUO found p 
the Beee a #BIHBAPAN TANAM. this, almirah, and it 
pr n piim PRENAR pod: aih Jedy wood ton bib s 
SH sord Rio i Ro Weston: that she accused bat 


thie 
GULE ` 


Markesie%h pases the, firearms found 2] aoda bieba 

nda KT son BAD aH FAY [01002 Hae ad Izol 9H baili? 24, 
gawker Sg Fok place. pon othe ard, of , 

Aygust at aQuka 3a? Seo RS pa the oth, August, they, EM 

found ad; sot bstited boa taid nidosi ìo sonads s 203 anado 

of SH Shs noth esd od bus dill eid to onuoa ods ni snm 

Mr AE sober =i Sad Mier of Ont i 

8 i Gdns Plan. as (quad Jalg eins ei snd W EPEN Pa 
Aes GE nk saran RAH Jat Ava daneeaen 


orak ] JAMADTONHGH CBGWES A3 2557 


scahand'theonly poihbrat issuds beten sthac penubed ancho tip 
Crown is whether he was not the man outside. auol bisg 


naitdRigherdsons A ds What do; WOW BAP oY YAN ja the 


ge od ry (sonabiva 2'lalubmedd bss) a 


ern Me muh wol ol aew y 
moe ae Ria | ia ol nae fe EEN T 
Bani nol spy at. he A not 


ia aayi bae in ale 8d ba sari t od ody’ wo 
murdered. Inthe second place, that he did not fire at the Pe 1 
master at all, and that WAI AAE SEA bnala] four 
and that his two companions had*@hfolp AWAN Before Aret eored 
his HS RHA “as GON ruh ae adt REA wasl peratedoey these 
men, and he forlth8ftsttiind aa gang TA ge Na Espoo Me 
course sofbisaflighég oRjehds thebesthtengasm woH 1 gaimvD]) 
Next, reads the evidence of „the ¢Dodégerinditd what of 
(Harn Prosadso od? su bos dosed edt ni on. wT SB A 
mide DBD Ad Mister si May cblaske} aund_artehipayenmack MA spots 
in the route where he fired. I am mébtianinp fPisVildo thisabasl ; 
~“Infindsim-theo.a pplication :uehicherfvad hie : tau Ad viicefeiGene- 
eral forctieT fiat:ocerfain vstatemeritsol mare amaidenwthich Mi ghtrndve 
yindutnced tHetitdvoc&tedtenoralls eyedgrish bhaidictharefprandd is 
-mécussatpfrdmitheavidehed ofthis witgess eto mark kp sipetscin 
J4HG rotlteowherebhetsaidcte havenfiredghhenusasthaHpoinhsivanvmeade 
and I shall have to deal with that and for that purpose stlidneces- 
gary that yow should; noteistherspet. : diheodrstViime| henyirkd at 
othegunction ofi Mahendra Siragoikare and vSashthitolad Lane bat 
page 33 of the evidence gih line) Marked as.1. Af ‘littktobsiow 
‘that ts E.chased, him, Hh could ., hear Ptherp,qeehing, ma, shguting.” 
At No. 26 he fired again “(Marked as2). “He sam AnG., almost 
aimed at me, a8 he ran a little farther 211544 $784, sagas dt. ay be 
ofl frgntafsa3.0r a4nchptrve cannet saguthay” : T sojredool] 
.[Mookerjee, J: That is before [teaotliag~miyfadgndth 
ai mani, Lanes] PEN od Jedi anw M 10 apgehogmi oAT : Į a989) 
Mr. B. L. Mitter: Yes, that is marked -as 3.uolfPhêh diecon, 


-rheturned intonlodunath many. egag BA thats .saciion.vig fired 
-in Marked Asra). ‘ubs| lo cotoaut add ts Teaoetg adi Jam 19d 
Mr. Chatterji: My YemnodbutendpMm S. sid Serpaad femiedshim 
„ute bis statement do, thee GPWADAOWA SANA wih 04) : | aged] 
[Page, J: He askéddgm'how mahprshotede Shetti Wid thervit- 
ness said four. Then MriSgmsaidlwhy docydt hesitetdlike\that 7 
uu Herpakd Hirstobdally Bdywougilt it QpaicepvinibdrimeiwtooMd it was 


Vou XXXVII] | edt ovren So 


‘lané-into Jadu’ Stimani lané, and hé saw the acetised coming from 
the opposite direction-just at this corner which is marked 4, that 
is to:say, from Sankaritolla lane into Jadi Srimami lana, and he was 
coming from Serpentiné lane into Jadu Srimani-lane,’° < 

Mr. Mitter: Yes, and they were, Boing: zin „opposite direc- 
tions, t F va see 

Hr, Chatterji: I think we are at cross purposes, if I may, say 80. 


Mr. Miiter : I do not want to waste time over this. - The only 
point to which 1 would draw your’ Lordships’ attention is that-by the 
time this boy met the accused his aia had been- éxhausted. 
That is the point. - - ee a ee. 


N Sawa a 


[Page, J (From my note it appears that Sén met him at the junc- 
tion of Jadu Srimani lane and Serpentine lane.] € 

Mr. Chatterji: That is-absolutely -what:1 said. 

, Mr. Mitter : Whether it is this crossing or. the other crossing, 
the south or the north crossing, the pais is that by that time ag 
- ammunition had been exhausted. ` - p tng 
_ [Page, J: It was after the fourth shot was fred] ii 

Mr. Mitter: That is the point © ---- < ee g 
- (Evidence of Purna Chandra Dey siie ae 
`- Mr. Chatterji : : The evidence that this man gives is that. he was 
he given two cartridges. Exhibit X isa live cartridge and: Exhibit XI 
is an empty one, Your Lordships will kindly s see these two cart- 
ridges, - ae E 
¢ [PageJ: I understood that when this, man was giving his avi- 
dence without any objection having been' made that: the learned 
Standing | Counsel said that “ I do not. propose to pay any attention 
to these two cartridges because the man who. picked “them up is 
not able to be called ; that better go out of the case. "E, 
„Afr. Mitter: What I said is that a certain., person gave , -him 
these two cartridges. I said we have not been able to trace that, 
y man; therefore it was no use to me ; I won’t rely upon it at all. 
~ [Page, J. That is what 1 understood.]-. 
“Mr. Chatterji: But Exhibits ro and 11 were in the case, “He 
said “these are the two that were handed to him. - fac 
? (Page, J: Were you objecting to this evidence or not a 
Mr. “Chatterji : ; I> objected to this ‘when the“ man said “I point- 
ed out the spot to the police which the man “pointed out to me as 


a 
w 


4 


ye “the place where they were found.” 1 objected and said that cans. 
not bs evidence. l ; ae > ai 
“= Tage, J i pasa saha ba An), e Ee oe eae 


Ed 1 


T | THE GALEUTTA- LAW JOURNAL: (Von-XXXVitt. 
Carmrwat: : My. Chatterji The fact that two cartridges-were put into the 
1995. hands of this man on-the same afternoon and that he gave thei to 
ag . the. police, ‘that would -be evidence. and your Lordships will kindly 
Emperor 
7 see these two cartridges, You will find one was a live cartridge, 
i Barendra. 
— -‘fRichardson, f : Nothing was made of it.] 
‘[Page, J: That is what I understood at the trial, that it should 
"go: out] i x? 


Mr. Mitter: 4 never anga it in.my argument-n nor did the 
‘learned Judge mention-it in his charge, nor:did the defence counsel, 

. mention it. 
Mr. Chatterji : Didn't I argue befor the io that in the. case 
the point that will have to be met by the defence was on the circum- 


what 1 said; it is most -difficult for any counsel, to reprodtice what 
. he said to the jury. |: cote ae 

_{Page, J: I have no.recollection. You may have said something 
to the Jury, but I have no recollection of your mentioning Exhibit 
ro or rr at all or anybody else mentioning them after the Standing. 
Counsel had made his statement. You may have done s0.] i les 


Mr. Chatterji: I won't be able to contradict a statement made 
“by your Lordship or Mr. Mitter from positive memory. "> JA 


'[Mookerjge, J: What is the point of this ?] ` a 


Mr. Chatterji: The point is this When I'ċome to put the 
accused’s statement Your Lordship will find that the accused ex- 
‘plains how he came to drop a live cartridge. © = 7 po 

[Mookerjee, J: Leave that alone for the present} = °* 

Mr. Chatterji: As far as I can see the accused’s statement i is 
that he did. not know the use of firearms. The man who gave- it 
to him showed him how to fire a pistol. He said that he showed 
to him that you'will have to pull out a part first. I suppose that 
is the breech. -Then he said he also showed him another little part 
which had-t6 be manipulated before the pistol would go out, which 
would mean the safety catch. If, as my friend has supposed, there 
was one cartridge in the , breech and 7. in the chamber at the time 
the firearm was handed over to the accused by. the man who gaye 
| it to him, then your Lordship sees if this accused thought that he 
‘would have to pull out the breech first, as he pulled the breech ¿ out 
| the cartridge which would be in the chamber would come out. 
|. The safety catch was in place. — = 

-[Ctiming, J : , He did not say the safety catch was in ‘place T 
Mr. Chatterji : I will- place his statement first before you, 1 


~ 


stantial evidence ? . It is very difficult to me to give a replica of . 


$ 


” OL: (Page, J :' I did not say-it would not- be evidence, What I said 
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will place the exact language. - R of ee Singh and 


Abdul Gaffur read). 


'. [Mookerjee, J: What is ‘meant by ‘refuiod 8. sopi ? Refused 


to take a copy or give a copy P| : 

— Mr, Chatterji; It looks as if urofussdčo take a copy.” 
(Evidence of Jotindra K, Mukherji read). 

E3 Mr. Chatterji: Your Lordship did not let him proceed any fur- 

ther saying it would not be evidence, 


was that probably the jury would not pay. very much attention to it 
as it did not come to very much. It was very blurred. | 

Cı © (Evidence of Mr. Todd and Dr. Chaudhuri read), 

— Mr, Mitler: At this stags Mr. Cnatterji submitted thet there. 


N Was no evidence to go to the jury. ` Pt 


“Mr. Chatterji: That isso; I now come to the second point. 
The charge was to this effect that whether it was three as the 
accused’ stated of four as the ‘prosecution stated, all the men would 


be ‘equally guilty of murder if they had gone there with that inten- 


tion to commit robbery and to kill if resisted or if necessary, My 


submission to you on this particular charge is that if the man had ` 


‘stood outside then can the intention be imputed to him that the 
murder would be committed in the way that it happened ? 
[Ghose, J: What do you mean by saying ‘if the.man stayed out- 


side ? The evidence which you have is that he was near the step 


which was near the door which was the’ entrance to'the post'office ` 


room and the evidence is that he was away from the place by a 
cubit or-a cubit anda half. If you look at page 35 bottom you 
will find that the packer says that he was in the middie near 
the step. | P 

ka Mr. Chatterji : ” However from this evidence’ you have got this 
that one man stood outside, He did not go into the post offica 


and Standing Counsel argued that when they go like this ‘they must , 
have gone to rob and if resisted to.'kill, Supposing that intention: . 


were imputed to the man who stood outside, could-he be further 
involved into the intention that they would just go and -kill the 
postmaster without any resistance, To make it quite clear I. will 


point out to you that portion of the learned -Judge’s. charge. to the: - 


jury (Reads). 

‘> (Richardson, J: You say that this particular charge involves 
that the man outside was included within the ee of fon 
, Charge, all having the same intent.]: 


i" Mr Chatter i ; It omite the fact that- the man ounide ging” 


-æ 
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not -be -charged with the intention that the postmaster should be 
killed without offering any : ; sistance whatsoever. If four men go on a 
criminal enterprise. like this, And. One man, did not stay in the post 
office and the other three did, would the man outside be respon- 
sible for the‘ murder,,a murder which would not be, within ‘the 
common intention with which they. started. - 

[Richardson,-J :. Is your complaint this, that the learned Judge 
said nothing about the man outside. | 

Mr. Chatterji.;- In-the. first place the learned “Judge i in this 
portion of the charge includes the man who was-outside when 
rhe says whether you take the prosecution story or the defence ver- 
‘ sion all these men would be guilty of murder in this case if they 
went with that: common intention. This passage was intended to 
imply tl that the man outside was as a much uch guilty as the. man ir “inside, 
He. should. have -pointed out. to the j jury jury that it was for them- to 
consider whether the man outside could be charged with the inten- 
tion that even if there was no resistance on a simple. question being 
asked by the postmaster, he should be shot down. 4 

Mr. Mitter: That is peg | what he did. If you look at page 
22 line to. 


Mr. Chatterfi +. I am coy the (gens Standing Counsel i is in- 


correct. I was just pointing out how Mr. Justice Page fully. appre- 
ciated the position. ‘ He told the jury -at page 22 this (Reads). 


.[Page,.J.:. Go on reading and you will see the shorthand writer _ 


has made a slight mistake. . I was putting an alternative case:to the 
jury.. They might have -gone - there to shoot him out.off hand or if 


he resisted ; in either case:if they had either such intention I said - 
they were guilty if-death resulted. I was only putting it alter. 


natively. | 

Mr. Chatterji: Mr. Justice. Page should:have told the jury. y.that 
they. have. to make:a distinction between the man-outside. and the 
men inside, The.fourth man could not be held responsible for the 
murder in those circumstances. . That is the only omission that I 


venture. to point out with respect to this particular. kak in parą .. 


4 .of. the: Advocate-General’s certificate. 

.[Ghose, }: Reading this evidence I do not find any Pa 
in cross-examination.put to any of the witnesses that this particular 
accused might have been the man outside.] 

Mr. Chatterfi < The question my not have been put in the 
form) put it to you. co: ai Lia z 


—" 


[Ghose, J: It was never suggested that. the acpused was. the . 


fontih mah outside] c... mno te ee onh 


ki ™ pah 


be 
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© - Mr. Chatterji :- That I understood wag the code ‘of my friend's 
cross-examination. ~ sah iae Ie air oe 
[Pago J: What answer was given i 2 See Y 
, Mr. Chatterji :- 1 remember Shamdulal. was anana and 
asked “Can you possibly swear that = man was mgs and he said 
I am sure he was inside,” < ea ay 
fRichardson, J: Did you put ie pan to the! ja in your . 
address); 2 ee 
Mr. Chatterji: The jury had that. point before them that the 
defence. case was that this man was outside.  . -~ . - i 
[Richardson, J: Did the learned Standing | Counsel deal. with 

‘that point?) 

Ca ‘Mr. Chatterji: I cannot say from recollectién’ but ‘Standing 
-Counsel spoke first because I called no evidence. . The point was, | 
> that we wished to suggest to the packer that he could not possibly _ 
“have remembered. the’ facial features of the different men as the 
„whole thing was doñe ina minute and that the only identifying . 
mark was the white coat. We insisted on white coat and the 

“prosecution Khaddar.” » vee te . wie ck 

. [Page, J: I say Khaddar.] _ aaa = 
[Cuming, J: Was the question put in this form “was the 
-<gecused standing outside or inside] si 
Mr. Chatterji: I am sure that that specific question was not 
“put but the whole cross-examination was about it and may-I ask my 
junior wto took notes of the cross-examination to read his notes. 
~ and Mr. Justice Page | can correct it 

z [Mookerjee, J: ` No] | 

‘[Page, J: I understand you have answered my brothers Ghose 
and Cuming that one of the witnessés Was asked whether the 
- accused had been thé man outside.] — 

~e Mr, Chatterji: No such question'as I- ‘put: it -to you: that 

_ he was the man outside was asked. . - 

Mr. Miller : Refers to evidence of sacle at ; bottom: of page 33. 


{Richardson, J: If your -case was: that this man was the:man > 


“pitas: had the Sana Counsel an SPRER of ORRON with 
a it]... T 


Mr. Chatterji :- -He had the atomen of ‘the accuséd; prior to 


his addressing the jury. . a. are a ot Ba Meee. 
{Richardson, J- Nothing before, that] - Shoe 
Mr. Chatterji : ‘There -was the évidence.ofthe packer T ` 
uthat, , His evidence was tested. with regard.. tothe identity of these 


.men's, faces,, _There. was no point. in. testing his-.evidence with, . 


_ 
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regard to his. capacity to. remember. faces- unless. it was to show, 
that he could not identify the accused by his face. You will see 
that he was asked about the ‘man. behind and he said ‘he had: a 
revolver. Mr. Semis here suggesting that there-weré two shots not 


. three because the accused’s case is that he was outside, Otherwise 
there could not be any conceivable reason for asking this question. - 


The point of making out .the. fact -that the room was full of smoke 
was also. for the same purpose of suggesting that packer could 
not possibly remember the faces of these men. i 


[Cuming, J : Was the packer asked any aaa about the 
fourth’ man’s wearing apparel ?] 


Mr. Chatterjee: No; Mr. Sen did not but one ofthe T i 


did.- Mr. Sen challenged the point; the accused when he was 
arrested was found in khaddar and they were reading their later 
experience into their earlier experience, and so try to spot him. 
The trend of Mr. Sen’s cross-examination is that you. are now 
identifying the man in khaddar as the man who was inside because 
after you arrested him -you found him in khaddar you are thus 
fastening this khadder cloth as the identifying mark. -Look at the 
cross-examination of Shamdulal. The first question he was asked 
was ‘Do you suggest that you can. possibly remember the faces of 
these men inside’ and Mr. Sen was emphasising the fact that it 
had happened with such rapidity that it was impossible 
for him to remémber their faces Then further in order to 
show the unreliability of witnesses of this description 
Shamdulal was reminded what he had said in-the Police Court that 
the man had been shot in three places. That was also a suggestion 
brought out to discredit his evidence that he could not possibly 
have been so observant as to remember the faces of these men. : 


Mr. Mitter.: ~ So far as I remember the question of the smoke 
in the room was volunteered by the, clerk ; ; it was not put to him. 

Mr: Chatterji: My friend is not correct because Mr. Sen 
cross-examined the packer on that point. Mr. Sen was trying. to 


place as much distance as he could between the -men who was out- 


side and the clerk, therefore he asked: where was the other man but . 


the witness tried to cut short the distance as much: as he could 
and said it was one and ahalf cubits. The whole of this cross- 


‘examination was based on the fact that the accused was the man 


outside;, There would be no point-in asking these questions unless 
the case wag that he was the man' outside. Then Mr, Sen- also 


venturedon. another question as.to whether the, man -outside-was ~: 


od 


Vou. XXXVIII] > mait tm, 


dressed and finding that the ‘answer kie. got did not wey the 


matter any further he stopped short. ~ . i 


- The next question you have -to consider is whether Mr. Justice 
Page did not.in law misdirect the jury. by virtue of the fact that he 
teftained from putting the defence case to the jury, all the more so as 
he prominently put tho case for, the prosecution before them. When 
T say the defence case; I mean that the learned Judge should. have 
pointed out to the jury how the circumstances elicited in the course 
of the investigation before him “corroborated . the statement of the 


accused made before the jury. and the Judge and destroyed to a 


very great extent the effect of the evidence of the packer and Sham- 
dulal in so far.as they tried to make. out-that he was one of, the. men 


E who fired. I began by telling . the jury that, facts . cannot lie 


although -witnesses generally do. I. remember that quite distinctly. 
The fiat was. submitted to the learned. -Advocate-General .on’ the 
aend August. ji TE ey, 4 aia eS 


` = 


,[Mookerjee, J : The trial . was WANA A on ihe: nek ea the 


apen were placed before the Advocate-General on the.2and.] - 


ae Chatterji: Yes, and the .Adyocate-General gave his ate 


E | [Ghose; J: . The original fiat does not give any date]. . 

> Mr. ‘Chatterji : 1 applied. before His Lordship the Chief Tye 
tice on the goth for the constitution ofa Full Bench. Before mak- 
ing legal submission I will have to show to your. Lordships what 


‘the case of the accused was and how the circumstances of the case 


corroborated the statement that the -accused made before i 
Court. , 

[Page, J: Ate: you a ‘to tell us -what the case of the, acon 
ed i is or what the case for the accused was when you ae it 
at the trial ?] TT 

Mr. Chatterji: lam going first to draw Your Lordships iea 


“tion to the case that the accused himself stated on his own behalf 
from the dock arid then I shall-.have to ‘give to your Lordships 

what I said to the jury as far as I can recollect. And then I 

would si show that in in any event irrespective „of .what, I-said or I did, 


not say iy how the learned, 16 learned Judge.in his summin g up to the jury. ry. did 


Hof place the « case for for the a accused. as it was before himand. before |. 


i ee le eee 


not gone ‘throu; a the, sidente 4 “the way 1. -proceeded to explain 
the case for the accused to ‘the jury ‘was On this ‘basis that they 
would look into the circumstances of the casé aS “ngrinst the ‘mere 
oral “testimony on the side of ‘the prosecution. and I” reminded 
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-them of 2 maxim in one of” the’ State Trials, 1 think Mary ` 
Blanay’s case(1) Then I told the jury you find ‘insepa- 


~ 


“rable circumstances lend- ‘corroboration to the accused’s 7 
statement as against that sought to be made out on behalf ofthe ` 
prosecution with the aid of the oral testimony adduced ; then they : 


would give weight to the accused's statement. A submission like ` 
that from the counsel to the jury would only have weight if the 
learned Judge ‘told the jury also about the relative value of the’ 
circumstantial evidence, the oral evidence and how the circumstan- ` 
tial evidence was to be ‘weighed’ as against the oral evidence. The 


was-that the accused said that “two shots were fired and not three. . 


very first fact that confronts one in examining the defence witness ` 


He said ‘only three men went, he was outside and two men went | i 


inaide and he heard two sounds of Dum Dum. I pointed out to the 


` jury that you find no trace of a third bullet. One inside the Post `” 


Office according tothe evidence of -Bavin in the shape ofa dent. 
made on the wall òn the house opposite. You can in this case trace 


-? 


only two bullets and not three, one was found lodged in the body _ ; 


‘of the Post Master, the dent of another was found on the wall of 
the house opposite ; the bullet was not got but Bavin said that the’ 
bullets would have been washed by the rain, that the dent was 
caused by’ thé-bullet. What 1 asked the jury to remember was that 


m 
4 


“if three shots had been fired surely the third bullet would have ` 


been’accounted for. ” So faras the circumstance goes it tended to C 


` corroborate the accused, 
The point is'that Bavin said that he made a very industrial search 
and we find that that search resulted in only spotting the dent of 


the bullet on the wall of No. 15. I am not suggesting that this 


circumstance itself-is conelusive. What L' reminded the jury of 
was that as far as investigation has carried matters we find eyen ona 
careful search by Bavin that not more than.two bullets were account- 
ed for and to that extent the accused’s statement fram the dock was 


corroborated. Then I reminded them of the fact that in that ex-- 


- eeedingly short time it was humanly impossible for the’ packer or 
Shamdulal to remember these men by their, faces and the tendency on 
their part would be to remember them by-their cloths and so forth. 


You think of one man being masked, you think of one man with | 
white coat on and one man with striped shirt. It would be more’ - 
likely that men would-be remembered by what they had on than ` 


“by their faces and I pointed out to them that when you find that the — 


man outside had a white coat on and the exact expression used by 
gt) (1752) 18 Howard St, Tr. 1118, 


” 
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the packer is a sort of white coat € on “and Na e to the 
prosecution ° evidence “the middle. man: also: had a. khaddar on, 
which is white in colour, that -when “this man- outside was arrest- 
ed and brought back to the Post: Office they might very . well say. 
to themselves this must be the man inside because. he had: a white 
coat on, - That was how I placed the'circumstances.- Then I said, 
look at the man’s statement. The accused :had not gone there pre- 
pared against the contingency, he did not think that anybody was 
going to- be murdered and he sid that when -he heard two noises 
he- got unneryed and perspired and got late starting away, he-found 
that-the other-two men had gone away and then when he started run- 
ning himself he was being’ chased'by the packer and other men. I 
told them in this point the -case was absolutely corroborated by. such 
réspectable witness- as Sirkar the owner of No. 15. This gentleman 
came and said that he actually saw the accused got on.to. Mohendra 
_Sircars Lane from the passage,’ when he was emerging’ out of the 
blind alley on to Mohendra Sircar Lane. I told the jury that and 
Mr. Sircar further said that-he saw nobody in front of the accused 
within the :distance of’ 50 yards. He said that when.the.accused 
Was-running from Mohendra Sircar Lane I. could. see it from the 


verandah of my-house and for so yards down the lane I: could not: - 


find anybody in front of the accused, at the time.he was making 
his escape, “ That being.so I submitted that the accused’s story that 
“he was running away by himself whilst the other two men had 
cleared away was borne out. 

[Richardson, J: They could not get away without thé accused’s 
knowing. | : 

Mr. Chatterji: The accused’s story is that he did not clear 
away with them because he was not in a fit condition to run and 
he got late running away, that was how he was hunted down and 
arrested. This story is corroborated by these circumstances 
that we have a respectable witness whd' doss not shy that the other 
. two or three men’ were with the accused. He says as faras the 
accused was concerned he had nobody ‘in’ front of him, therefore 


the accused is running’ away singly. From this circumstance that - 
the accused ‘is seen running away singly at this point which would - 


not be if the packer’s story were true because according to the 
packer all the men ran away together and after ‘going some-way 
down Mohendra Sircar Lane the -packer says the accused faced 
back. and aiméd at them in order to-cover the retreat of the 
other three, He said he faced down and pimed the revolver 
at us -and-the other. men ran away. That incident could 
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not have taken -place if according- ‘to Mr. Sircar the accused: was 
by'himself, with’nobody in- front of him when -he-got out-on to 
Mohendra -Sircar -Lane-from this-passage. You. see the accused | 
is‘caught by the eyes-of Mr. Sircar right up to this cornerand-he 
says there was nobody:in front of him ; therefore the -other „three 
men could’ not -have been with him- from the- moment that. the a'c- 
cused'got on to MoHendra Sircar Lane down to the point of time 
that he came to the corner and ran away left. Because; since 
within\go yards there was nobody in Mohendra Sicar Lane I told 
the jury it was a` serious matter to. accept the packers testimony. 
and ‘sentence this .man-to-.death, when: the packer’s: statement. 
or an incident like this, on-a portion- of-the story; like this 
was shown to be untrue. ‘The packer does relate an incident that - 
the accused: turned back: -to fire, so does Sitaram.-- The ac. 
cused said I never fired inside but I attmpted to fire for the first 
time as I attempted to Tun away.. He said- “I pulled the trigger, 
nothing happened:” Then he remembered that a portion had to 
be pulled’ out and as he pulled it out the cartridge fell; ifthe ac- 
cused had one caitridgé in thé breech and some in- the magazine 
then if. he pulled back” the breech the cartridge inside the breech 
would: fall and it would-be live cartridge. My submission is that 
the’ man who gave him the pistol would, have put one cartridge 
into the breech ; and it is quite natural that he would, There was 
no explanation offered as to how this live cartridge was picked up 
on the road. cae 


[Richardson, J: Which aktide is it, Exhibit I0 OF 11 al 
Mr. Chatterji: Exhibit 10. _ 


(Page, J: Having regard to what had taken place at the trial, 
upon the assumption that you had mentioned to'the jury (of which 
1 have no recollection) anything about this live cartridge, Ex. 10, 
should not I have told the jury, that they must disregard asi ana 
any argument based upon that cartridge?] ` 


Mr. Chatterji > With the_ greatest respect for what your Lord: 
ship has been pleased to say, it would haye been to the contrary. 
Your Lordship would have had to tell the jury “ gentlemen, there 
is one fact which the prosecution has not been able to account-for, 


Na 


which i is about the live cartridge.” | - 6 


[Page, J: -What I mean istħis. Having regard to what tonk 
plice' at the trial, that certainly without protest from you--I thought) 
with your agreement—that the prosecution stated that. as they could: 
not call the witness who was supposed to have found certain cart- 
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ridges, that they -would go out of the case, and that I told the jury 
that they would not be referred to later in the case.] . 


Mr. Chatterji: Let me tell you what my recollection is. I 
remember this distinctly. 

- [Page, J: Assame that my ‘recollection was right, would not. I 
be bound to tell the jury to disregard any argument based upon 
either of those two cartridges ?.] 


. Mr. Chatterji; I submit not. May I say this that I do remem- 
ber distinctly this that. when the man who said that he had been 
given these two cartridges, when he had been: saying that he had 
been pointed out the place where these cartridges wore found by 
‘some body else and so forth, I objected and said that cannot go 
in. I could not and I would not object to the mere fact of this 
man bringing the two cartridges and saying that these were given 
to me by some one. 
_ [Mookerjee, J: “I picked it from a certain place”,—but given 
by whom ?] l 
~“ Mr. Chatterji; By somebody unknown. ` : 
_ [Mookerjee, J: You objected to the reception of that portion ?] 

Mp, „Chatterji : ; I objected when he said the man showed me 


the place E it was found. 
<. [Mookerjee, J: Then what remains of it ?] 

Mr. Chatterji: This, that the live cartridge was picked up 
from some place on the road and produced before the Court and 
_ also shown to Mr. Bavin. It is nobody's case that these cartridges 
“were picked up from anywhere except com the road along 
which the man ran. 

[Richardson, J: As it. stands do we know where the cartridge 
was picked up from ?] 

Mr. Chatterji: There is-no evidence se that it was picked 
up from along the route. 

[Mookerjee, J: Where is that evidence ? Tok: at page 38. 
(Reads), | 

Mr, Chatterji: I objected to this man telling us the point 
where another man said he had. 

_. [Mookerjee, J: What remains ?] 

Mr. Chatterji: What remains is this that he-was given, these 
two cartridges by a man in FONI of No. 26 Sankaritolla East 
lane, 

_” [Mookerjee, J.: “They were given to him there, What i is the 
good of that ?] 
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Mr. Chatterji : : They. were given in that lane., 
[Mookerjee-J: “I made over two cartridges to. the police “etc. i 


Picked up from where ?] = wW E 2 


-Mr. Chatterji: Cannot be.said. : 

[ Richardson, J :. They might have been found in serpentine 
lane, If this case was going to be made on behalf of the accused, 
it was of oporana as to ka where these cartridges , were. 
found.] | a we ee 

Mr. Chatlerji: You will Tealise my difficulty. 

[ Mookerjee, J: I take it you knew what statement would be 
made by the accused ?] i a . : 

Mr. Chatterji : Tknew 0 0 0 E li 

[Mookerjee, J: Ifthis was tobe of any use to you in thet 
connection, why did you take objection ?] l 

Mr. Chatterji : : I can state. frankly why I did : becausé that 
man as far.as I could understand....... = ei 


[Mookerjee. J: The prosecution could not know.|-"_ 


A 


- Mr. Chatterji: 1 found that through this unkiiown man a. spot 
was going to, be pointed out which, according to my instructions, 
would not be the point of the route where it would be dropped. 


[Mookerjee J: "Having got the evidence- tuled out you “cannot 
: now turn round. and say. that if it had been, let in to the extent ja 
, advantageous to you you might have utilised it] ` Š 
Mr. Chatterji: I have got this evidence that it was placed i in 
~ the hands of Purna Chandra De in Sankharitolla lane, 


[ Mookerjee, J: The man who put them, in his hands: s might 
“have brovght.them.from his owa house] -’ -~ ~ 

Mr. Cees ; Your Lordship will see ‘the, ther Bit. of 
" @vidence. “2 1.° 20-2 2 treet, ptl ee 

(Mookerjee, J: What is - the other “importance ‘that you want 
-to attach toit? Esc: 1. > Pee aS 

Mr. Chatterjee: That in ‘eotibection with this investigation 
these two “cartridges were inspected by Mr. Bavin. That is the 


next bit of evidence. That is on page 42 a ne the: middle 
Al was shown Exs. ro and 11” etc. |: ; 
'[Mookerjee, ie “I “was shown Eis -1o and:11 "—by-whom and 


~ 


“weed St Meee ee a 2 boa 


Ms Chatterjee : He describes what happened when he went 
to the place. “‘ft,muat have been by Inspector ‘Bose. . (Reads on). 
All this is a part of a continuous occurrence, All these- things were 
shown to him. I submit that arises upon the evidence. 
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~ [Ghose, J : As I understand the cross-examination | about these CRIMINAL. 
cartridges they were never put to Mre.. Todd, ‘and as I understand 


1923. 
my learned brother Mc. Justice Page, on your objection the Standing iaoi 
Counsel safd : “As much as Iam notable to call the man- who P: 
picked up these cartridges 1 do not wish to say anything further Parona : 


about it,” and upon that practically these two exhibits went. out | 
0f the case altogether. ]. : 
Mr. Chatterji : An exhibit can never go out of a case ; < 
[Ghose, J: 1t was ruled out of consideration, though they were 
onthe record. |] . ~ 
Mr. Chatterji: . I felt that the man who ‘picked | up these 
ee was not going to be called by the prosecution. 
: [Ghose, J: We are bound by Mr. Justice Page's statement | 
[Mookerjee, J: You say what has been exhibited cannot go out. 
You must take the evidence as it stands, Here are these two parts 
of the record. What use can be made of it on the evidencé as it 
stands? Where were they found? What connection have they with 
the case? You must establish that first] : 
_ Mr, Chatterji: I submit that I should be able to answer that 
question to your Lordship’s satisfaction after I have made another 
intermediate submission which is this that your’ Lordships ` will 
“find that these cartridges are identical in appearance with Ex. 4, 
“that i is the real evidence which I can place before; your Lordships. 
" [Mookerjee, J : Was that put to any expert ral 
Mr. Chatlerji : : No - 7 i 
[Mookerjee, J: Are we to sit here as senate 7] - 
“Mr. Chatterji: No, but I know this that I can. ask. your 
Lordships to look at the cartridges and say they are alike in 
"appearance, 1. wish to say further that your Lordships will find 
. that the evidence is that cartridges with a rim will not fit revolvers. 
' [Mookerjee, J: But where were they found? . You must 
connect these two with the case in some way or other]. 
Mr, Chatterji: The first point is they were put in as exhibits 
"by the prosecution. 
[Mookerjee, J: They were attempted to be put in] 
Mr. Chatterji: Therefore the reasonable hypothesis is that 
-the prosecution would not have put them i in if they had nothing 
to do with the case. 
.; [Mookerjee, J: Then you should not have, objected, “If you 
dhad so much faith why did you object ?] i 
sır- Mr, Chatterji: That is the first thing I have got to submit that 
these two cartridges the prosecution exhibted on tha basis that they 


f 
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CRiminat., were part of the case; secondly we do find this that on that very: 
11 23. evening these_cartridges were put into the hands ‘of the witness at; 
agan Sankaritolla Lane which was part of (ae route followed. by the 
ve accused. — 7 i 
B dra 

gets [Mookerjée, J: They weré given to Purna in front of 36 Sankhe- 
ritolla by an unknown man. That is all that we know. |: e 
Mr. Chatterji: Your Lordships have got the map, ‘The: 
front of No. 26 Sarkharitolla would be Sankharitolla Lane. fem 


[ Mooketjee, J: They were’ given to the witness by an unknown: 
man in front of that lane] ; ent 
Mr. Chatterji: On that afternoon. aes 
[Mookerjee, J: Where did they come from ?] = 3 
[Mr. Chatterji: I have not yet been able to bring that in’ 
nearer. The third circumstatice I say is that they are identical in: 
appearance with the one which they say was discharged from a- 
pistol. oe 
(Ghose, J: Upon that the question cere Did you at any’ 
time during the trial indicate to the learned Judge the-use that you 
now propose to make of these two exhibits ?] _ 
Mr. Chatterji: I must state frankly I did not, certainly. 
[Mookerjee, J : What we are now considering is whether there has- 
been such non-direction by the learned Judge as constitutes a mis- 
direction, and your grievance, 1 take it, is that here is a very. 
material point to which the attentioa of the jury should have, been 
invited by the fearned- Judge, but if you never put this to the 
learned Judge how could he invite the attention a the jury to this 
point?) . 
Mr. Chatterji: Waat I am going to submit is- this that 
apart from the question whether I put it to the learned Judge or 
not, whether I put it to the’jury or not, according to a decision of 
your Lordship Mr. Justice Mookerjee in the case of Emperor v, 
Upendra (x), the learned Judge has got to do it himself. | 


[Mookerjee, J: If he understood the bearing of the” case. 
How could he doit? By imagination? If you look at that judg- 
ment you will find that thatis the duty of the tiying Judges. when 
upon the evidence that point arises.] os 

Mr. Chatterji : Yam fully aware of that. 

[Mookerjeé, J: It is not for him to create evidence.] = 

Mr. Chatterji: Isay there is the statement of the accused that 
a cartridge unshot had fallen out of his automatic: Pistol. “There i is 


(1) (1914) 21 C. L. 4 3973.19 C. w. N. 655 


é 


~ 


Vou KON in. po moh court, 


the farther fact that a live ences: was rodova i in the course of 
the investigation. 1. | ES, 

-- [Mookerjee, J: That is not on oath. That is the statement of 
the-accused that you are referring to ?] 
Mr. Chatterji: The submission that I am now meking- is that 
a live cartridge was picked:up in course of ' the-investigation, that is 
in-evidence. There is evidence that the prosecution exhibited 
Exs. 9 and ro which, according: to them; were placed on. the 
same afternoon in the hands of witness Purna on Sankaritolla 
lane by ancther person whom the prosecution could not get. The 
fact I emphasise: is that it was on the same afternoon. - And further, 
these - cartridges were thereafter the same . evening placed in the 
hands: of Bavin along. with the: other ‘finds in the case ; and.if on 
top-of that we get a statement from the accused explaining how 
a- live cartridge fell, would it not be the learned Judge’s duty to, 
say that you have to look into -the accused’s statement that a 
live cartridge fell out-of his-revolver at a particular point of time. 

- [Mookerjee, J: And that these -are the cartridges which were 
attempted to be produced by witness Purna.] 

Mr. Chatterji : And that the en has produced before 
you a live cartridge. ; 

““[Mookerjee, J: Look at “it from this sala of views The-dis- 
covery of this cartridge was the only means of identifying your 
Clierit. “Supposing he had been caught later on in the street and 
that an attempt had been made by the prosecution to show that this 
must have been one of the men present, because here is a live cart- 
ridge which fits in exactly with the pistol: there is no evidence to 
show that it was picked up in that locality.] 

~ Mr. Chatterji: With the greatest respect, I would not- have 
said that. ` My difficulty was this that the prosecution wanted to 
place this cartridge at a place where I could not believe. ` l 

[Mookerjee, J: However, we quite appreciate that. What use 

do you make of it ?] 
-. Mr. Chatierji: The use I make of this live. cartridge is this 
that your Lordships find that the accused says he did not fire 
inside the post office at all, that the first time he fired was 
while he was being pursued, and he tells .the Court furt 
what he did in attempting to fire. .He says “I tried 
T could pot. Then I pulled out the portion which th 
told him had to be pulled - out anda live cartrid 
when I tried to fire I could not. Then I re 
had to be done ; after I did that I fired, 
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` _ Cannat, l that the automatic pistol had its safety catch on dowa to ‘the ‘pote 
-. 392g. of time when ` ‘the accused first ‘tried -to -fire' on` the’ road. 
Ag l _TMookerjee, J: This was never put to the learned Judge.) as 
a. ; -< Mr. Chatterji : ‘Noe But subject to correction, ‘my own inipres- i 
sh sion of my own speech before the'jury is-this that I did mention oe 


ee ae the fact that thé aGcused’said how’a live cartridge had fallen. “out 
and aaah å live carnage had been prong to the pea k the ‘prose, 
ction, - i. ih “i c- 
pe s ‘Page, j’ Speaking for myself I do not think that you are enti” ia 
éd now or would have been entitled, if indeed you did doso,, to ae. 
any’ argument in téspect ‘of this’: cartridge ‘before the Court.’ “Alter 
your objection the: Crown had stated that they: proposed to. place no 
i reliance upon these “cartridges and `I told thej jury and said in the, 
presence “of the jury that- they would ‘take no further part | ‘in- the» 
evidence in the case ; Isay if you had intended to make further use, a 
of that cartridge you ‘ought to have said so to me then and ‘not to 
have stayed your’ “hand ‘arid: paid “ hothing, and then afterwards,- 
whether at the trial or now, attempt to raise ' any argument What. 
ever based ‘upon. Exhibit 10 or Ir ‘At the time I charged the. sd 
jury Exs. 10 and 11 formed no part of the evidence i in the case.]- 

Mr. Chatterji x> Your Lordship’s impression is that at the time 
of Purna’s evidence you told the jury ? l ia Wa 
[Page, J: I told you ‘what happened, ‘and in my opinion “you. 
are not ‘entitled to base any argument before us upon “uch, 


IN a 


3 
exhibits.] - i im 

Taookerjee, J: Why do you say the - Prosecution kept pack. ia 
the man ?] -` 


co, OF 


Mr. Chattiri i Because | the’ kih LA said it Ban Mba 
unknown man. z 

[Mookerjee, J : You say the prosecution kepi them bid Tt, T 
the prosecution kept back the man, because the man was’ not pro- : 
duced, why do you’ now argue on the assumption that the many, 
would ‘have come forward and proved that-they : were: picked up, On: 
the spot ’] a 

Mr. Chatterji : : If his testitiòný would bal ‘the - présediition, . 
they would not keep ‘back the man, On -the’ other hand “they 4, 
would keep Back’ the man if his ‘testimony would “go against them, = 
suggcation is that lit was for” the Prosecution ‘to prove, ‘to give, 
anf, first hand proof, of ‘the’ spot where ‘he live cartridge. 
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. They ‘could not. You cannot make a SURE EE 


=“ the foundation 1. ee . 
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badhan 
ths “vast me 
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ak dh a 
Mr Chatterji : 1 accept your Lordship’s. ‘suggestion tiai thie’ CRIMINAL, 
prosecution did not call this; man because ho was’ an’ June 1925." 
known man, they ` ‘could not cali him. My *difticulty was ` that ° E 
from the second-hand evidence that was sought to be adduced 1 dig. Bp. en 


covered ‘that my instructions would not agree ` with the second-hand 
testimony regarding the spot where the “prosecution said they were ` 
picked up. | Therefore I objected ` to the evidence, the hearsay 
evidence; on that ground. i f 
“TMookerjee, J: That was in your discretion: You “got the 
exhibits fuled out.] i 
"Mr Chatterji : “With the preatest respect: I say 1 didi not get the. 
exhibits tuled out. i i 
 [Mookerjee, J : We have had the statement of the trying judo” 
as “to what happened. You cannot ‘get behind that statement,]- 
“Hr. Chátterji: I wish to take a direction ‘from your ‘Lordships | 
on ‘this point. If an undoubted fact appearing on the record — 
would enable me to show that the learned Judge's: tecollection may 
beat fault, may I do it or not : - 
--[Mookerjes, J: You cannot, That is settled.] ` Lk. 
“Mr. Chatterji: Uf that is also “settled, then, of course; I cane | 
not: ‘proceed any. further. Iam aware of the ` décisions in Which | 
„your Lordships have laid down that the “learned ` Judge’ 8 “notes of” 
evidence are final, but I was not aware that your Lordships, have i 
Y further ruled that the learned Judge's recollection of what trans” 

pired in the course of the trial when contravened’ by the statement ` 

he has recorded with his - own hand and which appears in his own | 

notes of evidence, is also - above question re 

“ [Mookerjee, J: There is no contradiction. betwéen ‘what Mi, 

: Justice Page has stated and what is recorded. ] 

` Mr. Chatterji : : The contradiction appears from the fact. that 
the léarned ‘Standing Counsel put these two exhibits to. the. last | i 
witness which could not have been if they had ‘been’ ruled, cut. I i 
. further pointed out to the jury that since; they found thé accused’s 
statement that he had run away singly, that when he started’ running, 
the ‘others had gone away, that that portion of the evidence. found’ 
corroboration in the testimony of Mr. Sircar, that ‘he found | ‘the | 
accused: running by himself, I warned the jury ‘against accepting 
the reat of’ the’ packers testimony at its face, value: `I told’ t) 
that since ‘on a material part you find the packér’s testim j 
discredited by theitestimony of another gentleman, ; j 
nobody questions and: who was not intereste 
against the packer, then ` you should 
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Camat - packer's-evidence with regard to what: he says took- place: if the 


199% post. office. "Phat i is the next point I made before the jury.” Then’ 
meena pa I told them that ifi in connection with this fact you took the farther’. 
_:@«.< circumstance that there was similarity in the colour of the coat’ 


Berets worn by the man outside and the man they gay was inside,- simila- 
; rity in the fact that the Dhotis were similarly tucked up; theniit! 
would be dangerous for you and not: right for you to conclude that 


thè packer had any more material upon which to base his identifica- | 


tion of the.accused beyond: the fact-that he had a.coat which." was 
white in’ colour. I further told them to beware of the packer’s 
statement that it was Khadder, because it was- very easy for- ‘the 
packer to call it Khadder after the ooy was arrested and. ongdan 
Khadder. Tae kah KEN ih Ai a 
[Page, J: That-was ae on the assumption t that the aa had: 
used the word Khadder which jsunderstood : „you told the Court that 
you. had some, doubt about.) .. At 
Mr. Chatterji : “I submit with great MEE I did not do. that: 


1 never accepted your Lordship’s statement that it- was Khadder?.- 


I wanted you-to insert-the word '‘white.” .1 .said to the: jury ‘that 
you could say to yourselves that "Well, this man_may..have ~notiéed! 
the colour of the coat.” | -He would, not notice it was Khadder: OF 
ahy other stuff i at the time when his mind was engaged not inthe 
contemplation” of Swadeshi but when. he ‘must have - been full of 
fear. As I told them I wasa Bengali; 3 these men were also Bengalis 
and when a terrifying experience like that takes place; when “a mad 


comes and shoots a man-—the atmosphere of shooting is not such’ - 


as to retain our sélf-control ; I told .the jury, that as a- Bengali 1 
felt-that they could. not believe.. that either Shamdulal or the- packer 
could have ‘been | such masters of- themselves, would > have - been so. 


ceol and collected and would have been in such attitude of study: 
c ing evidence as to note the physiognomy of the three men ‘who 


came in. It yas impossible. I-said that ifthe man is identifiéd 
by the colour of his coat, then you: get no further than the fact'he 
might have been either the man inside or the man- - outside! 
Of course, that would entitle the accused toa verdict of acquittal; 










have been inside or outside. As I have told you, I also reminded | 
ve of the very, human failing which characterises almost “all ` “Of uss 

zer that hard chase-they got hold of him, they would’ a 
X Here is the: man, because he'was in white, and this 
jip and he has got a pistol in his hand.” ? They" 
this is the man .we baye tracked “dowi 


if they could not "adduce anything more than that the man’ might 


C4 
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ho is. in white and with a pistol, and ` is itnot a fact that the man 
inside was in white ? Therefore this niust be the man,” forgetting 
the fact that the man outisde was also in white and had a fires 
arm. 


+t ae 


z [Ghosh, J: But he also said that “from the time I first saw 
him-Tnever lost sight of him ?”] © , 

JM. Chatterji : When did he see bim ? 2 Ne” 
~- :[Ghosh, J: _When he was inside the room.] | 

c: Mr, Chatterji: If you believe Sircar‘s evidence, which there i is 


no-reason to disbelieve, then the packer’s testimony regarding the . 


first part 0f the chase cannot be accepted. The packer’s testimony. 
is’ this:; the man was shot down. Shamdulal went to look after 
him, and he at once ran after these people and chased all the four 
ten down to a certain point in Mohendra Sircar Lane ; “then this 
man came back and tried to sever the other men by aiming at us.” 
That statement cannot be accepted, and in place of it you have 
accepted the statement that the packer chased the accused when 


| the accused was by himself and not in company of three other men, 


That statemént-corroborates the accused’s version that he started 
late, after the other men had gone. That establishes the probabi- 
lity, that he was not a seasoned ruffian ; if he had been a seasoned 
ruffian, who thought nothing of shooting at a man, and killing him 
in the way the Postmaster was killed, he would- have run away, 
he-would have run as the others ran away ; he -would never have: 
been late in starting running, that he would lose no time in clear 
ing.away. ‘But once you had found that this man.was running by 
himself, that at the time he had been at the junction of the blind 
alley with Mohendra Sircar Lane he was by himself, there is no get- 


ting away from the fact that the accused’s statement must be 


true, that he was. $0 unnerved as to be deprived of. the power.of 
locomotion for thè. time being, and therefọre he was late. in start“ 
ing-after the others. had gone away. That statement is borne out. 
Therefore, the fact that the accused runs by himself and is seen by 
himeelf at that junction disproves the packer’s evidence that the four 
men were runing away together from the Post Office and were 
pursued by him. up to a certain point. If that were so, then why 
should the packer’s testimony be believed that he ‘never lost sight 
of this man from the very _ beginning to the very end. When 
find. that his story of the commencement of his pursuit is no 
then he.could not have seen this nian from the vety 

his vision, of him had gone when’ he merged | out. 


Afer geting out d ‘the oa office he 
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CRIMINAL, him for the, firat time then: ‚He could. not have seen, him. inside . 
1923. the-:post: office; because ---if he was- one" of - the. men - inside; 
acre then it is-impossible t to imagine’ ‘that.he should have a breakdown, 
eC ‘without which you cannot. explain hig starting by himself, running, 
Rarendra, by. himself 
ne oy. himse Those’ were , my, submissions to the jury, and Ñ> also 


pointed out another circumstance that” the ‘accused from the. “dock 

had stated that he never intended to fire at: any one,- thatdn the 

first place he had gone there. with the assured feeling that -there 

- would be no. murder: : la the gecond place. he said that “he. never 

° attempted to, kill: anybody, - and during. the time that I was“ being 
; pursiied I, did snot ‘shoot | at anybody.” Now, I pointed out ‘to .the 
jury. that. that circumstance | ‘found corroboration i in the. accused's 
conduct, because ‘here was the packer. only 3 or 4. cubits away “from - 
‘the accused, and i a man-who-had murder in his mind would‘ have 
‘tamed: back and -kjlied _the packer . and effectively stopped’ ‘the 
pursuit. g “The. evidence shows. that the accused did not. ‘turn 
back. -ani fire | at. the. packer’ who “was nearest to. himysa 
he would haye.» Tf. he had been equal . to the task. of. murdering 


the Postmaster, then he, would have just | turned back: and: ‘fired: tat 


y Tg eles 


| “the: packer.: ee a a l O Og SRA 
; - [Ghosh, To Iti is very difficult. ‘to NAN now. He r 
fréd 4 shots 5, it may be that he did, not aim properly.| | ae 


Br. ‘Chatterji : + My point is this, that the- fact is that's ‘man or 


| sitio aiñied- at- the ' Postmaster and killed him, would. “have at, least 


r rsr 


7 faced the packer<- ee ree ae san ates 


-` Ghosh; Ji. if He was not ranning then.Ť ` E ce 


1 ant ii ` 


Mr. Chatierjts “But the point is tirat a man | “with, a- firearm: i is a 
very, dangerous creature, ‘and if he turns. back ‘and fires” atthe, 
packer, . a8, he. would have if “he ,murdered the Postmaster. 
~ ‘[ said to ‘the jury. that the fact that the- accused | ‘did not kill: “Any. 
= tcdy, that the. killing of one .of his púrsuers | would have effectively 
stepped t the. pursuit, also tended to corroborate. his statement. that - 
" he had. not gone “there to kill anybody. “Law is that however absurd - 
E “statement, “however foolish -counsel’s Arguments may. be 
si before the juty,, the, Judge has got. to put’ it to thé jury-; ; if he does 
4 not “do. it he. does ‘not discharge his. duty to the. “accused. -I submit- 
ted to, ‘the jury, that upon that evidence’ there was ‘material for them 
me to- the conclusion that the accused was the man’ ‘outside, 2 
event, it was just a case where i in ‘circumstances pointed 
e ` could not come to any conclusion. further “than. 


ve. been. -ingie or might have been outside; -3 
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si. [Mookerjee, J::_ Let me come back to the. question of the duty 
of-the .. trying Judge, which you raised just now. Do.you really 
mean. to say that-your-argument is what you -have just given, or. did 
you mean to make this proposition that, however. absurd, foolish 
cor weak the argument might appear to the trying, Judge, he is bound Lew © 
xtorput it to the jury.] a 
ai Mr, Chatterji: : 1 stand corrected; that would bê “absolutely 
aths: correct_ statement, With your Lordship’s leave, I put’ in that 
‘correction. Now in the circumstances I ‘have already . placed 
xbefore your lordships and “which I then placed before the jury, 
eit'-was.. impossible for them “to. come .to ; any .cdnchision 
awith;that- moral certainty, which the law requires, because: I told 
athem that after all you can only find a nian. guilty if the persuasion 
eof guilt in your mind- amounts to that moral certainty which will , 
osatisfy -all reasonable. men beyond ‘all reasonable doubt: that the 
raccused-in the dock is guilty... Those are the exact words I.put 
abefore the jury,.and: Laid that in the circumstances that I had 
snarrated to them. there wasn’t enough warrant for them to say with 
that moral certainty that ‘the man must have been inside, | he must 
have been the middle man, he - must have. fired, and: that he was not 
ithe; man , outside, as he seid., I told. them. ' repeatedly- -that 
they must not identify the accused, that they must not. believe in 
„tho. identification of the accused, which ‘proceeds upon the basis 
“OF mere exterior circumstances _ like the white coat since ‘there 
“aie two white coats.. i aar ius ae 
“I had also drawn their attention ‘to the further fact that’s AS s00n AS 
` the shots’ were fired the room was, full of smoke. On the other 
. hand the learned Judge | said this” -to the jury. at page ao “Then 
gnyou | will not be satisfied that the accused fired at’ all.” That i is to 
„1802y, the learned Judge charged the~ jury -to the effect ‘that’ there 
was © no „evidence “whatsoever to support ‘this. This’. direction 
ignored <sltogether- the facts’ which I” have- placed before 
acyour Lordships and- which- I: do not wish to - repéat, iñcluding the 
bréffect of. Mr. Sircar’s evidence.: The learned Judge saida ‘little 
‘gcfusther-down s. “The reason why: these witnesses ara abla. to iden 
‘yetify the prisoner ab being the middle nian”.- I gubmit his Lord- 
„uship Mr: Justice Page omitted to tcll-the.jary that at the‘same time 
mbe): ‘were to remember. that.the man “otitside had a white:coat on, 
aBer -[Page, J :: That. was not thẹ_evidencé. ,. Fhe. packers'svidence 
“pawas, that he: did: ‘not’ notice, when. he was- recalled, haw he 
i “nadress6d, bat he thought he: had a coat which. looked. i? 
| oats: :Thatsis nota ståtementəthat it was: a: white. in 
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Mr. Chatterji: Therefori 
lutely certain, specific and u 
that is the first fact to remet 
the coat looked like a white ` 
could not have been given of 
before your Lordships. 

[Mookerjee, J: Where i 
charge ?] i 

Mr. Chatterji: At page 3 

[Page, J: Do you challen; 

Mr. Chatterji: No. Whi 
rial non-direction which I sho 


“to misdirection, in that the lea 


tell the jury that the accused 
you had the evidence of the’ 
coat on which looked like a w 
of the coat which this man hac 
[Ghose, J: As far as tl 
strictly correct to say that th 
the accused had stated that he 
Mr. Chatterji: He said 
the defence. 
[Ghose, J: Later on, in 
the attention of the jury to thi 
Mr. Chatterji: Subject to 
ring to-the portion where the | 
(Page, J: I have said wh 
to the gth man at that stage. | 
Mr. Chatterji: Now, -aj 
the case for the accused, the o 
accused is absolutely in the la 
line from the top. After that 
Lordship direct the jury as re; 
may say ‘60, without showing 
Standing Counsel, within my s] 
known the learned Standing Ci 
he’ should direct or what he s 
Mo. Mitter: Itis very fre 
‘sto say something, and 
raw the Judge’s ati 
‘it not the du 


~ 
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ang” y misdirection, of which they are awar 
ran it ?] ef gee, Ê 

“© "Mr. Chatterji: Did that situation aris 
Lordship make any misdirection that you h 
be’ the ‘duty ‘of counsel-if counsel thinks tha 
has not done something. I have only ': 
expérience I have not found that. Then a a 
Page says this: ‘Gentlemen, you have to cor 

[Page, J: I have already stated- exactly ) 
it does not quite accord with this.] 

- Mr, Chatterji; That is so; even after the 
Standing Counsel, your Lordship merely em 
small value that the jury are to place on 
l accused, „because your Lordship pointed ou 
tween’ his statement from the dock and thes 
examination of the prosecution witnesses. - I 
suggesting -that your Lordship. would’ not p 
that you must remember at the same time 
ae Bn apaa and here -is evide 


mb a maea Me - 


aran awali 


same time “place e pakai the > defen 
subinitted. to the jury, for the consideration. 
-İn this 3 connection, the first point I have | 
ships notice is that your Lordships have he 
the Criminal . Procedure - Code -governs the | 
Sessions as much- as in the mofussil Sessions, 
“ [Mookerjee, J: You have argued that t 
in the sense that an erroneous direction was g 
34.i8 concerned ; you have also argued that t 
because there was non-direction, and that 
-x argumient. seemed to be to the trying Judge, h 
stress on that argument. Now, suppose we 
been misdirection by non-direction, what hi 
the authorities, what the Court has to do ist 
the evidence and come to a conclusion. You 
of the evidence and you have discussed it. 
been done in advance. If you reach that 
say you have reached - it yet) what happens 
there -are three alternatives. First, that. ther 
men near the- door; the accused was one of 
who fired the fatal shot. If-that is held up 
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theré is nothing elsè to argue. - The | 3 scond ‘alternative is this; that ` 
it was not his shot which took effect, but the shot of one . of his- “7 
compatridts who had ‘alsoa similar pistol, into which this bullet 
which was- foúñdon the body of the deceased could fit.: Assume 
that “‘still-you have to face section 34. If there are two ` meñ 
standing near the doorand both’ fires or-one fires and that ‘shot - pa 
takes effećt, ‘what follows? Or the third alernative’ may-bé—which:~ z 
you have: been fighting- for and which you say that the learned ~? 
Judge: should have put to the jury.’ Now what- was the accused 7 
doing there?. He had a murderous. pistol in‘ ‘his hand, ’ What?“ 
hadhe gone there. for? ‘And would not the -question“ of-section “ 
34 arise in that connection“? T am -not asking for an answer from 
you-now, but as-you have placed. the whole-of the: evidence before * 
us-and discussed it at great -length, you cannot very well overlook ~ 
these-points, and if you wish to deal with them further, you on 
have -48 hours time to think‘them over. | 

Mr: Chatterji; You- have given us- =afficient materials. The” 
bigger plan of Post Office shows ane thing very ‘nearly “* 
that-a man: standing on the verandah of No, 15 which T 
is opposite the ‘Post Office could command a'full view’ of the ~~ 
men ‘who ‘were proceeding up the’ passage and came on to’ 
Mohendra Sircar Lane. The evidence of the packer is this, that ¢ 
as soon as the firing was over, the packer ran out of the Post Office 
after-the four“ men who were rinning away together. The packer ` 
says ithe accused went to the left and the other three to the right. 
That evidence is falsified by the evidence of Mr: Sircar. He says j 
that on hearing the reports which he took to be the bursting of mó- ` 
tor ' car- tyres, and the words Chor Cho» as he came- on to- the ~ : 
vérandah : from the’ dressing room, he’ fonnd the accused coming 
out-of the passage by himself on to ‘Mohercira Sircar Lane. He says 
further “asthe -accused: turned‘towards the right he could command 
from-his verandah a full- view of that Lane for about 50 yards. - 
The- length of Mahendra i Sirear Lane between “the: Post Office and 
the - -turning to the-right' would be about so yards, ` “He says ‘he | 
saw nobody ` ‘in front of ‘the accused’ and S Sitaram also corroborates Ke 
Mr. Siréar‘in ctoss-examination. =~ if 

[Page]: ‘I thought ' that Sitaram ` wes exactly the other way. 
An attempt was made to‘ get the employee’ to say ‘that his master 

~» to be ‘believed and ‘what-he said” was; I stated what I saw and 6 
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“TPage, f: ‘Is there any doubt about it? Is not'that~what took 


place 7] | 
Mr. Chatterji: Refers to Sitaram’s evidence. 


[Page, J: My impression was that this was one of the incidents ° 


which relieved the gloom of the case, the attempt to get the 
employee to say that his master was more truthful. But he said ` 


“In his view they both were equally truthful.” All he said was that ` 
he was stating what he saw. “How can I say what others saw.”- ' 
Then he was asked ‘‘would you accept what-your master has said” | 

andhe said “I can only accept what-I saw, I fannot accept what ' 
my master saw.” The words used, were, “I cannot vouch for what l 
another man has said he saw.” That is my recollection. He said - 


he did not think there was any Giacrepancy eaten hirasei A and; 
his “master. oe 


Mr. Chatterji : The man said that he acospted his master’s evi. 


Ww 


dence before I approached him on this point. Then he said he 
would not contradict his master; that is the teason why Mr. Justice — 
Page put down the evidence in this- form.” The man would not ~ 
contradict his master after-having said that he knew his master was — 


not the man to tell an untruth. Apart from contradiction, my `- 


submission to the jury was that the eviderce of Sircar placed the ` 
matler beyond all doubt—that is, he saw the accused coming the ` 
way that he narrated. The jury had this fact before them that the — 
accuséd’s statement was corroborated by this man” Sircar in this © 
essential point. Since Mr. Sircar’s evidence corroborated the ac- 4 
cused’s - statement, and there was nothing to discredit his evi- ` 


dence, he had no interest either way in saying what he said ; 
the jury could not accept the packer’s evidence which was discre- 
pant with Sircar’s story, especially as his story supported the ac- 
cused’s statement. My submission to the jury was that since the 


packers story about these four men running together-was disproved ` 


by: Mr. Sircar’s testimony, the previous portion of the 


packers story which was relaling to this portion of the ` 


incident, necessarily stood discredited. - Therefore’ I submitted, 
that all that the jury were left with were two circumstances ; firstly, | 


that accused was running: away by himself as he said ; secondly, |: 


that when the packer came out he was confronted by a man with 
a-white looking coat’ The coat produced before you is a 
white looking coat. These were the facts confronting the jury. The 
packer comes out and findsa single person in white looking coat 


and this person is running singly by himself up the passage and ` 


down “Mahendra Sircar Lane followed by the packer and ~ 
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CriMINAL, ` these two facts were established upon an analysis of the- evidence 
aaa l before the jury, taken in connection with’ the accused’ s`- ‘statement 

ver! there was no explanation forthcoming _ before the jury for the fact 
Sope iái of the accused not having run away wrh the other three men but 


Barendra, having lagged behind and thereafter running by himself. Why 
ae should the accused have been lagging. behind ? There must be 
an explanation for this. The prosecution had no explanation to. 
offer because the- position of the prosecution was as formulated 
through the lips of the packer, that all the four men had run away E 
together down to a -certain point in Mahendra Sircar Lane.. As ; 
against this the position was clearly. made-out that the man had gone 
‘ away singly. Why 6 did he lag behing? As I told the _jury th the . 
only explanation was ‘the s accysed’s e explanation whi which was ti thath he 
stood outside and that he had not gone there with any murderous. 
intent, - “The 3 assassination took him completely by surprise and s0" s0-~ 
he lost his power of running é and for the time being -he remained 
behind whilst the man who had done. she murder fled past him. 
I pointed out the fact to the jury that the evidence of Sitcar cor 
roborated the accused + in every particular. This gentleman Sircar 
is led by the same shouts to go into his verandah fron: the dreas- 
ing room “which” léd ‘the ~ mén to run up “the ‘passage and on his 
coming out he sees only one man and that was the accused. I told 
the jury there could be no stronger coroborátion of the accused’s 
evidence as regards his late start for his race in life and the cir 
cumstances under which he got away. I -further told the jury.to 
remember that the only identifying mark by which the packer, 
identiñes the accused i is by the white coat, khaddar coat, And, 
when we find that the packer is confronted with one man only who” 
has on a white coat, then the identification of this man as the man 
inside by reason of the fact thathe was wearing a white coat bé, 
comes a most powerless identification. Even Page J. felt this and 
his Lordship i in his summing up pointed out that they identified 
him by his coat anf 
That is one of my "grievances. -His Lordship. omit- “4. 
ted at the time to tell the jury, that here is the circumstance, 
corifronting you that as a fact this coat is also a white. coat ; 
it is kbaddar, but it is 2 white coat, and the only circumstance. 
by which this man is -identified as the third man, who was the.. 
middle figure of the three, i is that he had this coat on. But that. 
is not the’ identification which is required in a criminal . “cae, 
especially in a case of this magnitude, whore a man’s life is hanging. 
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` [Pages]: Didn’t-the packer say he didn't lose sight of him the 
whole time ?] `. ! CO 

_ Mtr, Chatterji: The point 1am making is this, that the packer’s 
téatiniony, was really not of the character which your Lordships rè 
quire i in the Sessions Court in charging the jury, that such testimony 
was sufficient to identify him. His Lordship Mr. Justice Page 
bis been pleased to point out that the packer’s, story was that he 
never lost sight of this man, but once I show that the packer’s story 
regarding the chase of the four men together is falsified, then there 
is no point inthe packers saying that he never lost sight of this 
mah, he nevér lost -sight of the man who. was outside in white. 
That nobody denies ; that is perfectly consistent with the accused's 
story, that he was pursued by the packer, because he was lite 
running away and that the packer never lost sight of him from the 
thoment he got out of the Post Office, from the moment the packer 
got out of the Post Office to the moment the accused was arrested, 
He came out, saw this man and started running. 

1. further pointed out to the jury that when they found 
that the -packér’s evidence was unreliable on a substantial part, 
on ` an essential part, they could not. accept the rest of 
his “testimony; _ they should not. and: could not accept „the 
rest, of his testimony at, its face value, and further 1. told -them 
that the fact. of the empty cartridge picked up inside the threshold 
of ‘the Post Office fitting this automatic pistol was not inconsistent 
' with the supposition that if this man_ were outside, one of-the men 
inside had a similar pistol. If the evidence, I told the jury, went 
to ‘show that- this man was outside and that the prosecution was 
not explaining away the circumstance which went to show that he 
was, outside, then the mere fact of the empty cartridge fitting the 
bore of this automatic pjstol did not bring him inside. It was 
‘quite on the probabilities that two men should have the same kind 
of automatic pistol.-The-jury obviously—at least some of them, I 
don’t-know who asked the question—were impressed with the de- 
fence of the accused that he was outside, regarding the appearance 
of the man. outside, how he was cloathed, whether he had anything 
on his héad; what was the colour of his cloths, ete. Those ques- 
tioris emanated from the jury, because they wanted to see whether 
the man: “ outside could have been the accused, and that Mr. Justice 
Page directed the jury on this point of the case as to whether the 
accused was outside; what was this that counsel for the defence 
says that he was outside’? There isno evidence to show that 
- There his. Lordship -omitted - to say; the passage is this “7 
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© suggéstéd by counsel for thëdëfence (hat-he night have-been the 
4th man outside.” But that would 5e valuable ifithere was-any 
” avidence’to” support: that. This‘was. the place where:.the: earned 
‘Judge should:‘have pointéd out to- the jury that: the*-defence 
had- drawn “their ‘attention: to :such-.and stich “evidence; * the 
 évidenica of. Pannalal ‘Sircat, -which ‘supported “the. ‘statement 
“of ‘thé accused from the dock’; in fact, the ‘matters’ which-I- have 
"_ now related before your “Lordships. His Lordship in’ telling:the 
. jury-that there -yas no' evidence, really ‘omitted < to tell them 
: what’ I- now place before your Lordships, : and: therefore “ mis- 
. directed them.” So: that, even upon the’ limited basis of the 
: fact the learned Judge did-not‘in the: first place put the case ‘for the 
“accused as disclosed.by his statement; to the jury and. did. not 
: draw their attention to these facts ; inasmuch as the learned. Jiidge 

. did not do that, therefore he did mot iplace the defence ‘case 
before’the .jury, “so much of it as is: admitted by everybody to 
have been the case for the defence in tke Sessions Court. “Therefore 
“in the circumstince which was in evidence and which theréfore 
should have -been put before the fury by Mr. Justice ” Page, 
: which is this, alt the three men, . Sitaram, „packer and Sircar say 
-that. at- some stage or.at some pazt or other in- -Mohendra 

. Sircar’s- Lane, the accused turned raund and aimed his ‘firing 
: revolver. -This is a point.on which they all speak.. It is not the pro- 
secution cage that the accuséd was deliberately refraining from firing 

i atithe people on the street,” The prosecution case is that: he: did not 
| refraim' from firing at the peoplé': on tke other hand, he wanted to 

: take life, How is it that thé very’ fits: time the accused attempt- 

: ed to-fire, ‘his pistol did not go` off? Here is an- admitted circum- 

: starice, sinice it is not the prosecution. casa that the- accused was 
"merely trying to frighten the people ana the ‘accused was determined 
“not to shoot anybody. How is it then when the accused takes aim at 
them, -tie very fitat-time there is no firing? Now; if thé man’s 
“safety: catċh was on and. he pulled: ‘the trigger, ` to outsiders who 
-sawhim dortheract it would appear exactly as. it appeared to these 


B - three witnesses, ‘thatthe, aimed ‘then “but -did:-not ‘fire. That is 


what woud happen: When I am doing it: when my’ attention. was 
rdtawn-tarit, he could’ not fire: because’ the. ‘safety icatth’ was ‘on. 
“But When. a man‘ with “the safety catch! on: ise pulling trigger, it 
“would: have-all the appearance of: the.act whith they «impute to'the 
Ba ‘namely; “that he aimed ` but: did? not ‘fire, ‘thepistol 
“did “not: go} off jzisn’t ‘there’ dm “this “act!-at’corrébdratioa: of the 


seats ‘atatements thatchis fiyst time ‘cf! firing tesalted! ia nothing, 
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vg was unsuccessful ? And he, explains , how. later he discovered 
ci ithat the’ safety catch had been on, and after putting the safety 
bexcatch off his firing took. effect, There. was. a‘sound andthe pistol ~ 
ci: did go.off..-This was a matter in the evidence,-and upon this 
3:.:evidence wasfound corroboration. of the accused’s statement that his 
34; firstattempt at firing-was a failure. here-is no other explanation ; 
> the prosecution.‘had no explanation to offer and this ‘fact is-deposed 
41." to:by “everybody as'to why the pistol did not go off at the very first. 
ai? one accused ‘has given his explanation, oa 
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“Te the safety catch was on, then he could not fire inside the 
> Post Office, because the man who fired inside the Post Office would 
~~ Have put it of. He would have seen that the safety catch was not 
„on when he was firing inside the Post Office, he must have taken 
~ that off, ‘that is to say, the man had deliberately removed the 
safety ‘catch before he fired at the Postmaster inside the Post Office. 
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i The, man who had done that the man Who fired at' the Postmaster 
a and must necessarily have put the safety catch off, could not 
possibly have in firing at the Postmaster put the catch on. It 
would be highly unreasonable to suppose that the man who had 
`- fired at the Postmaster inside the post office could ever dream of 
putting his safety catch on over again, because he “would then be 
k trying to make good his escape, and it would be very much to the 
| „purpose for him. to keep his firearm: ready for firing ‘in the 
course of his flight. In firing he could not possibly have had the 
“safety catch on. Here is another indication, that since you had 
; “found that the first failure of the accused to make his pistol go off 
= “can ‘only. be explained by the explanation which the accused has 
| given, namely that his safety catch was on, therefore your Lordship 
Ae said that in the absence of any explanation there is no reason why 
the safety catch was on and that he discovered it only when he 
ne attempted to fire in the cour‘e of his flight down Mahendra Sircar 


ce * 


Ha 


Gorroboration, of the accused's story that he was the man outside. 


AS regards the question of the live cartridge; 1, havi the 
<2 authority of your Lordships’ ruling for this proposition, that if I 

be can satisfy. your Lordships that there was evidence before the 
3i -Court that the live cartridge (Ex. 10) was most probably, the live cart- 
sci, ridge -spoken-of by the accused as the, one he had dropped, then the 
icz; learned Judge should have in any case put it to the jury. Under section 
su ‘auotthe'Evidénce Acti (Ex, ro was in ‘evidence. before’ the learn 
qs: Judge,) the circumstances before the learned Judge made i 


i a Lane. That being so, your Lordships will find in this fact another 
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probable’that Ex. 10 was the live cartridge refefred to by the acous: 
ed in-his statement.» Tam fu'ly aware of your Lordships’ ‘decision 
t òn section rrin Panchu Das’s case (1), but here the circumstances 
distinguish ‘it. There your Lordships quoted: Mr.: Justice West's 
passage from his judgment ind. v. Parbkudas.(2)-and-held that in? 


- that view it was not evidencé, I was only endeavouring to add this: 


argument under-gection rï ; under section tr it ‘could be argued” 


“that the leartied. Judge had it in evidence. Davis v. Afoll She Go (3). 


was a case from Burma. There the parties to a suit are at issue on” 

a vital question such as the genuineness or forgery. A man denied” 
his signature, and there was no- “way of proving it, but by ‘the.’ 
process of, elimination ; their Lordships arrived at the conclusiga ` 

that on the probabilities of tHe case this signature was the ‘sig natura : 
ofthe man. “Now, a few of the facts I have to point out to- your” 
Lordships about the charge tothe jury are these. The learned” 
Judge tellsthe jury that “I have to direct you asa mutter of law’ 
and you will have to take your law from me.” But the learne’ dae 
Judge did not throughout the charge tell the jury that they are to. 
go on absolute facts, and that his Lordship told them on thé facts ` 
what was his opinion, which the jury were free „to accept ar” 

reject. Page, J. says “There was found by the door ` a cartridge” 

case which fitted the automatic pistol which was carried” by thé ac. 
cused, etc....another cartridge was found, etc.” His’ Lorg" 
ship omitted to tell the jury that before the packer came back with 4 


xi “5 


~ the accused under arrest, a large crowd had collected, including’ * 


children, in the Post Office. The prosecution could not possibly’ 
say that the only'cartridge cise that was dropped then was the one” 


‘picked up by the packer. There is no such evidence upon which * 


the prosecution could say that there could not*have beén any ‘other £ 
cartridge case than the one picked up by the packer. “This witness; 3 
I think, gave his evidence extremely well.” His Lordship omitted’ si 
to tell the jury that this witness’s evidence was directly contia-™” 
vened by the evidence of Mr. Sircar on an-important point. ` - Th 
[Page, J: One sufficient reason for that is that I did not 
think s0.]” . i i ; ; i aen : Ai 3 i ee 
Mr Chatterji : When his Lordship directed that the witness 
gave | his evidence extréinely well, his Lordship should have told, 


(1) Gina 31. Ci. J: 4025 24 C. Wo N. sor} L LR- ar Cale, 67K 7 e 
(2) (1874) 1t. Bom. H'C R. 90, . at baba 
(3). (1911) LOR. 38 I. A. 155 (162) raf. L. R. 38 (Cale. 805°; 14. c. Le Je 
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the jury that his.evidence in one part had “been impugned by the 


evidence of Mr. Sircar. = 


Then you have. the direction about “ murderers “charter.” me 
“Then. your Lordships will. find the learned Judge’s-direction - 


on: ‘the law. “Gentlémen, the law is this that.-where,two or more - 
persons in combination” etc: I submit jit was incumbent, upon -: 
the learned Judge to read out. the sections to the jury, and then | 
explain the-section or sections to the, jury, and leave the jury to - 
find whether the facts elicited in, the trial fitted the law propound- — 


ed i in the sections. .What the learned Judge did .in this trial -was 
very similar to what happened in a trial. at the Patna Sessions : 
Sri. Prosad. Misser v. Empress. (1). ` This case your Lordship Mr. 


~ 


Justice Mookerjee was , pleased to point out in-,connection with , 


section 34. The learned Judge’s charge was in these words ; “Again 
as - those four. persons came with the Pathan”. etc. -His Lordship 


the , Chief Justice pointed out at page 196 that that ,was not an- 


accurate „way. of putting . the law. “The Judge ought to have . 


called the attention of the jury to the facts and then said it. 


was for them to consider” etc. Mr, Justice , Page. should have 
read out the section and asked the jury: to come to their. finding 
as. sto whether from those facts they concluded that, the criminal act 


was done by the several, persons. The learned. Chief Justice 
also made a distinction between the way the learned Sessions Judge | 


put the law and the way the section was worded., The Sessions 


Judge said ‘‘ since the criminal acts were done by the Pathan in | 
pursuance of the common intention,. they are all guilty. ” But his . - 


Lordship the Chief. Justice points out that is not correct. 


- The way he had to put it was whether the criminal act was done by l 


all. the persons and it was for the jury, to find. on the facts whether 


“that was so, This case is an authority in support of my conten- 
tion. that. the. learned Judge did not, direct the jury properly in. 


not putting the section before them in the way his. Lordship the 
Chief Justice lays down here. © --*. .., ngs 


If Mr. Justico Page had -read the section out to the j jury: he 
would have found that the situation that confronted the prosecution 
in this was a different one,than the one which, was formulated i in 


the words put to the jury by the learned Judge., Then the two things 
the learned Chief Justice points out would have to be put to them, | 
that the act was done by all and that it was in pursuance of the 


common intention. 
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` ` The learned’ Chief Justice also pointed this out ina ‘recent “case 
in Emperor v. Durga Charan Bepari & others (i) This was a Bari- > 
sal case, The-facts were these, “A woman had a piece of cloth tied = 
round her-neck and dragged by three men through 4 jungle on to - 
the edge of-a river where she was finally killed and. thrown into , 
the river. (Reads “ The-evidence is that Durga Charan had tied - 
the cloth round the woman’s neck” etc.). This was how the Sessions `. 
Judge.put the law: (Reads. from page 1007 towards the end of.the . 
first column “ section -34- provides....). Here-is a very recent 
ruling on the same subject-that the learned Judge should have read, . 
out the section to the jury. ; 
"1 have also drawn your attention: to the aiki laa viz., the 
example of-burglary with a ladder and so on. The learned Judge 
states the common intention which the prosecution attributed to 
the accused: “If they came -determined to rob” etc. The third 
alternative is puta little below that—even if the man was-outside. 
The learned Judge there omits to-state as to whether the scope of 
the common intention which he has. himself stated would cover the 
act which was done- inside. 

' Then there is a direction as to the duty ofthe jury. ‘Itis not 
true that the jury can: bring in a verdict only” etc, ‘ You have 
to act In regard ` to-this matter exactly in the. same way as any 
reasonable person would in making up his mind” etc.” That does" 
not quite’ accord with the view that your Lordships have so often 
expressed.” In the first place, his Lordship should have told the 
jury that the matter was not an ordinary matter, but a serious 
matter ‘as a question a -fellow being’s life is involved on. their 
correct or incorrect decision. Secondly, your Lordships have 
formulated a distinction: of evidence in civil and criminal cases. 
What I mean to say is very clearly set out in Woodroffe & - 
Ameer Ali’s book -on Evidence (7th corer I am referring to 
bottom of page 113. 

[Page J: What are you citing that for? As part of your argu- 
ment or.is it the judgment of.the case ?] 


Mr. Chatterji: - This isa quotation from- the learned Judge’s 
charge. I adopt this also as part of my argument. (Reads from 
the bottom of page 113 and. page x14. “There isa strong and ` 
marked difference as to the effect of evidence etc”) [the obser- 
vation of Baron Parke i in Æ. v. Furrer (2).] - < ; 


~- 


(1) (1922) 26 C. W. N. 1002 3 36 C. L. J. 171, 
8323) 5 M. & S. 206; 1 Moo C. C. 347. = es 
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- This particular passage is at-p. 114 and is this: : “With! regard to “Cah, 


| the proof required in civil:.and -criminal proceedings ‘there is this = +: ipa. 
difference” etc. That passage has been so often quoted,’ naka o fms 
persuation-of guilt-must amount to a moral certainty. ` ae 


“[Page, J: It you would ‘have read just a.few words fom- what os a 
you have already read from’ my passage you will see that is’ exactly 
what Ihave said.“ And you- have to be ‘satisfied that the wit- 
nesses for the prosecution’? etc. It is nota question, in a criminal 
casé:-of determining between the plaintiff and the-:defendant, itis 
for the prosecution to make-out:their case., If- you ‘read oo 
will see that is emphasised. | ` w aa ate k 


‘Mr. Chätterji : : Your Lordship ‘has ‘said’ * And: you “have to 
be satisfied that the witnesses for the prosecution are to be believ- 
ed.” The attention of the jury should have been pointed to-such 
circuriistances as went to discredit or falsify ‘or render improbable 
the ‘evidence of the witnesses for the proseculion; Eo o £8 


3 [Mr Page: That i is another point] 


Mr. Chatterji : : Then I have drawn your. ‘attention to” the last 
fact, that is to say, that after the learned Standing Counsel asked 
the learned Judge to direct the jury on. „the. „statement. c of. the 
_ accused, the learned Judge pointed out that his statement Was: not 
j valuable as the statement of other witnesses. 


[Page J: I did not ë that. That-is ‘exactly what: is indicated 
and what I did not say. I did not say that the statement of the 
accused was not so valuable, as the evidence of other witnesses. 
To begin with, the. statement of the accused i 15 snot,- -evidence -at-all 
and-need not be taken into consideration at all; but what I, did 
say was that- the jury: must remember, - -as the statement was’ not-on | $ 


oath,- they- would probably . be disposed -to pay more attention; to it 
if- it had- been able to be on. oath-and cross-examined | 


Mr, Chatterji: Your Lordship said this: “‘ Gentlemen,’ you 
have to.consider all the evidence, That includes ‘the ‘statement 
ot the accused.” Ba, 


= The. omissions which I have pointed out to your Lordships 
which are: in the-nature of non-direction amount in the circumstance 
of this particular-case to mis-direction. My’ first submission-to you is 
this that section 297 of the Criminal‘ Procedure Code‘ would govern a 
‘ + Judge in the. High Court Sessions’as much as a learned Judge in the 
muffasil. That has been laid down- in Wanara Nath. Das’ fass (1), 







(1) (1914) 19 Ce W. N 6533 ži Co Le sayz 









“by his Lordship the late Chief Justice Sir Lawrence Jenkins‘ at 
`` page 663 and by bis Lordship Mr. Justice Mookerjee at page 669." 


for two purposes, firstly, that when a case has been made by. the 
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eat ay 
This wasa case under the Letters Patent, 


Mr. B. L. Mitter: That point is sangadi; I do not. chals 
lenge that. Your ,Lordsbips will see in Chap. 23 the heading is 
“Trial before the High Court and Courts of Sessions,” yi 
Mr. Chatterji: That section required the learned Judge to. 
sum up the evidence for the prosecution and for the defence. The 


learned Judge himself says in his observations to the jury that the | 


ol 


Joa 


—" NG 


evidence in the case includes the statement of the accused. 


4 


[Page, J: I did not say- so and I do not think it is the fact, 1. 
have stated this several times in the course of this appeal ‘what T 


said then. I have said so and I refrain from repeating. I stat 


ed. 
“ay 
that at least three times.] l l l fy 


Mr. Chatterji : : Apart. from that section 342 itself directs that, 
the statement of the accused may be taken into Wg ANT 
which is in the nature of direction to the learned Judge. Hayingat 
regard to the circumstances of this case where the. statement of, 
the accused would be corroborated by reference {o circumstances, ; 
elicited in course of the trial, it would be an imperative duty of. then, 
learned Judge charging the jury to state tha case for the accused 
as disclosed in his statement before the jury. In this particular, . 
case the statement was not read over to the jury ner. was the case K 
for the accused as disclosed in the statement summed up at “all. 
There is authority for the proposition ‘that ‘the expression “evi-’” 


-dence for the accused” will apply to such facts and such ica 


tances as have been elicited- by counsel for the accused in the" 
course of the cross-examination of prosecution witnesses. Woodroffé-~ 
and Mookerjee. JJ. in the case of Upendra Nath Das (1) laid“ 


-down that the learned Judge’s duty went to this extent that, even’if-? 


the counsel for the accused had not put the accused’s case before ~ 
the jury, ifthe evidence before the Court did raise a case: for the 
accused, ‘that case should be put before the jury by the -learnéd 
Judge, irrespective of whether counsel had done so or . notisie 
Woodroffe, J.. makes this observation at page 668: “I ami 
not prepared to hold as general proposition etc.” Mookerjee, J735 
observes at page 670 “i wish however to dissociate myself m 
from the proposition that the mere fact. that. counsel /foric 
the accused had failed etc.” I rely on these observations, 
wo i Ba 


(1) (1914) 19 c. W. N. 653 21 C. L, J. 377. a te EY 


i HIGH COURT. - 


accused ¢ or by hia conma that must be ‘put. to.the jury. In the : 


second’ place, I rely on these- passages for the purpose, which I 


have already- mentioned. ~The law on the subject has been very. 


cabididly stated in this very case by'the learnéd trying Judge from 
wHose’ charge the question of" the issue of. misdirection the Full 


| Bench was constituted to consider, namely Mr, Justice Stephen 


a 


anid -ghat Mr. Justice Stephen stated regarding the duty of a Judge. 


while he is summing up the cage to the jury everyone of your 


Lordships has said more or less the same thing in other cases, I - 


am a of Upendra Nath’s case (1). The case was a case of mur- 
.. After the case was over, Mr, Norton who apreared for the 
adin, raised a point that the learned Judge should have put 
the case to the jury on the basis of manslaughter, culpable homicide 
not amounting to murder and- it was held that if upon the 
evidénte theré was a case to put before the jury on the lesser 
chatge- the- learned Judge should have done so and Stephen, J. 
laid down “the error etc.” That is a correct proposition of law, 
that “ifthe Judge thought it was absurd or unfounded even fo he 
had‘to put it that it had been seriously made on | behalf of the 
accused. i - 
“[Page, J: What is the'last sentence of Mr. joes Stephen's 


\judgment there ?] 


“Ur Chatterji : Reads the last sentence, In this case my duties 


“were taken up by the learned Standing Counsel. Before I could 
say.-anything my learned friend the Standing Counsel drew your 
Lordship’s attention that you had not directed the jury to the 
accused’s statement and after that I did not like to do any work 


of ;supererogation, In this case there is no question there was . 
omission to direct which amounted to misdirection, Referred to. 


Blakes Buksh (a). 
<fRichardson, J: What are you citing that for 2] 


EMr. Chatterji: Thisisa rulingjwhich strengthens my submis- 
sionibefore your Lordships in this case.. There is also a ruling in © 
Sri Prosad Misser (3). Refers also to Akkiruddin Chowhidar v. - 


King-Emperor (4), and Natabar Ghose v. Emperor. (5). `-I am, rely- 


ingon the last case for the purpose of showing that if the man was - 
outside, the question of his intention would -be all the more serious 


(1) (1914) 19 C. W. N. 6533 21 C. L.-J. $77. ; 

(8) (1866)-5 W. R. Cr. 80 (88). 5 
(3) (1899) 4 C. W. N. 193 (196). (4) (1919) ne W. N. 833. 
(5) (1908) I. Le Re 35 Cale. 53137 C Lo Je 599 ` 
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and the omission to point that out would be very serious. -Cites 
Eniperor v. Maleowda (1); -Emperor y Fakira (2); R v. Stoddard (3) ; 
Upendra’s case (4) ; Panchu Das’ case (5); Re Benjamin Henry Den 
, nitk (6) ; Re William Warner(7) ; Re James Henry Joseph Hill (8); 
and William: Hoppers case (9),, which was very much on par 
with’ Upendra’s tase (4). On all the authorities it~is clear that the ` 
omission to direct the jury-on the points 1 have brought out before 
your-Lordships constitutes a misdirection. The next «question for 


your consideration is what is to TADES if you hold that there has 


been misdirection. ~ aoe 


"e 


[Mookerjee, J: Do you want to argue the question of retrial 
or what ?] : 


Mr. Chatterji; No. That question does not arise in this case. 
The question that I should like to place before you is one’ that 
Mr. Justice Mookerjee raised inthe case of Fath Chand Agar- 
walla (10), where he first goes on to show how the terms ofthe 
Letters, Patent were similar to the terms of the relative sections in 
the. Crown Cases Act and the Court under that Act did nothing ex- 
cept. quash the proceedings if there was any illegality in the trial. l 
In Panchu Das’ case (5), Mr. Justice Mookerjee invoked the aid of 
section 167: Evidence Act and said that the Court should not ‘set 
aside the conviction without first enquiring as to whether on the 
balance of the evidence the conviction could not be ~sus- 
tained. | E _ ki 

[Mpokerjee : J: That was a case of misreception of evidence. | 

Mr. Chatterji: That is soand this case T admit stands ona 
different basis. 1f I can satisfy you that there was an illegality in the 
triaLunder review constituted by a misdirection on section 34 or-by 
an amission’ to! direct, then you will fso’ Jacto quash this con- 
viction, ER Oe 
[Mookerjee, J: What do you mean by illegality ?]} -1-1 

“Mr. Chatterji; If I can‘satisfy you that Mr. Justice Page mis-’ 
directed the jury on the question of section 34 or that he omitted 
to direct the jury in the way I have indicated, then you could: not 


Gy (1902) 11. R. 27 Bom. 644." i (a) (1915) I. L. R. 40 Bom.’ 220. 
(a) (1908) 2 Cr. App. Rep. 217 (246) 5 25 TeL. R. 612 (617). ` - ae 

(4) (1914) 21C L. J..3773 19. C. W. N. 653. ii ni 
(5) (1920) 41 C. L J 401; 24 C. W.N., g0o1; I L. R. 47 Cale. 671. > 
(6) (t909) $ Cr. App. Rep. 77. (7) (1508) 1 Cr. App. Rep. 227, (228). 
(8) (1911) 7 Cr. App. Rep. 26 (28). . (9) (t915) 11 Cr. app, Sa rs 7 
(10) (1916) 31 “C. We N 33; 34 C, L. J. 400. 


= 


~ 
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# NG. 
- 


gotinto-the merits of this-case'and. decide ‘it: on the : basis of those CRIMINAL, 
‘merits but will quash the proceedings and upset the conviction. . 1923. 
= --[Mookerjee, J : The case of Fateh Chand (1) is no authority for Emperor 
that proposition. On the other hand ©’ Hara’s case (2), is against Baca 
ae > 
oe Mr, Chatterji ; ' O Hara’ s case (2) has to. be vivat in ‘the 
ag of the obsérvations that you made in Upendra’s case (3). : 
” [Mookerjee, J: Are you contending for this proposition that if 
“d‘direction erroneous-in law.has been given by the trial Judge, then 
under clause 26 the conviction must be rathod 2] 
iat-t- Mr. Chatterji Yes. . 
Revers ee, J: Hava you any auth oiity - for that IH 
„Mr. Chatterji : : The authority I'invoke is Sudrakmania Ayyars — 
3 eee (4). E TK i 
. (Mookerjee, J: “That was not ą case in Which a direction erro- - 
neous in law was given but a case of fatal miajóinder, Therefore that 
P no authority. ] - ; alih 
~- „Ar. Chatterji: Except to this extent that that case formulated 
athe general principle that where. your Lordships cannot decide the 
KA , question without performing the functions of the jury, you a mot 
take upon yourself, to decide such questions. 


—_— 


$ sis [Mookerjee, J: Subrahmania’ s case (4) was not a case of-direc- 
-ption erroneous in law. Consider the cioci of O'kara’s case (2). That 
does not support your contention. ] 


, Mr. Chatterjee; But your Lordship. have formulated “the doc- 
| trine that you will not take upon yourself the functions of the jury. 
5 [Mookerjee, Ja . What are the cases under cl. 26 which you say 
‘suppor: your contention ?] hi ; 
- Mr ‘Chatterjee : : Cites” Fateh Chand (1) and Murhukumara- 
pren v. King-Empèror (5). In Fatek Chand’s case (1) your 
Lordship reserved this question for your consideration. 


‘aia [/Mookerjee, J: -We ' reserved the question as to whether the. 
~beCourt was competent under clause 26 to direct a. retrial. We did - 
| i Jonot finally decide that but in Panchu Das’ case. (6) we. decided that - 
l point 8 still subject to the reservation as to what menihi haye happen- A 
“ed if there was no trial in law. | 


=~ 


i (1916) a1 C. W. N 33; 24 C1. Jeor E ag A: 
(2) (1890) I: L. R. 17 Calc. 642. . a th ee 
ESS) (3). (1914) 19 C. W. N. 653321 C. L. J. 377. w 8 WA 
sa SW agon h L. R. 25 Mad. 61. (5) (ita) L L. R, 35 Mad, 397. O 
(6) (1920) I. Le R. 47 Cale. 671; 31 C. L. J. 402; 24 C.. w. N, 508. a 
á a 
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CRIMINAL. | Mr. Chatterji; In Fateh-Chand’s case (1) the contention | 
1923 before you by Mr. Norton was that the proceedings must be qushed 
Empet 4 if you are satisfied that the jury were misdirected, then you reserv- 
”. ed this guestion 
Barendra. ~ : 

kanan A [Mookerjee, J:  O'Hara's case (a) is- against you and so also 
Emperor y. Imam Ali Sircar (3). Even Fatek Chand’s case C) a 80 

far as it goes, is against you. | i 


Mr. Chatterji: Refers to Mr. Justice Mookerjee’s observations 
in Fateh Chand’s case (1) that this matter was left open. 


[Mookerjee, J: So far as misreception of evidence goes, 
the authorities are clear. The first case is Queen v Huri- 
„Šole bole (4). You will remember that” in in that case where ‘a strange. - 
incident happened, after the Court had indicated that there had-. - 
been a misreception of evidence, the advisers of the accused got a 
certificate from the juror to the effect that if that piece of evidence. 
had been excluded, they would never have convicted on’the balance . 
of the evidence, and that met with the fate it deserved, as the 
learned Judges considered the balance of the evidence and came 
` to the conclusion that the evidence was sufficient to convict. And 
another case of misreception of evidence is that of Panchu. Das (5). 
There i 18 another. case of misreception n of evidence that is & v. Shaik 
Taleb (6). That was a case tried before Mr. Justice Stephen, and — 
he excluded that piece of ‘evidence and considered the balance of 
* the evidence.) ; 
Mr. Ckatterji: On the question of what your Lordships wilt 
doin the event of your being satisfied that evidence has been 
misreceived at the trial, of course I cannot argue any farther. 


[Mookerjee, J: Even if there was a misdirection erroneous in 
law, the Court cannot direct a retrial] ; 
Mr. Chatterji : ‘That is my submission. 4 


[Mookerjee, J: But there is no direct authority in support of- 
that in this Court. Are there authorities for it in any of the other 


High Courts.] 
Mr, Chatterji: No. 
i [Mookerjee, J: What are the casesin Bombay and Madris, | 


(1) (1916) 21 C. W. N. 333 24 C. L. J. 400%: 
i (2) (1890) I. L. R. 17 Calc. 642. 
a (1903) SC. W. N. 278. < i 
t4) (1876) I. L. R. 1. Cale. 207 3 25 We R. Cr, 36. À , 
a9) 10 CL, J. 14. 
bun Nan 
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> The case youchave- got is Xing-Emperor v. Nilakanta (1).- The 


original trial was at page 247.and the judgment is at 3974 in Muthu- | 


kumaraswami x. -King-Emperor (2) | _ 

Mr. Chatterji : I cited Muthukumaraswami (a) for the purpose 
‘of submitting before your Lordships fiom the judgment of Mr. 
Justice Benson “and Mr., Justice Ayyar, that oom Lordships: will 
only review. 

fMookerjee, J :~ What are the cases in Bombay Al ie 

Mr. Chatterji: I have got two : Reg v. Navroji (3). 

[Cuming,J:. There is also Pestonji .Dinsha? (4) and also 
Emperor y. Narayan Raghunath Patki (5).| ` 

- Mr. Chatterji: I am not relying on any decision for tbe propo- 
sition which I have now submitted. before your. Lordships, except 
that. I can cite authorities and decisions in support of some of my 
arguments-; I am m relying on, J Muthukumaraswami si v. King Em. 


lad 


"o 


Terma 


feror (2)-for the | the proposition... that eu Lordehipa wal. gya review 


thGase‘or such part of the ‘case. Í 
““[Moskêrjen, J : “What a1 are the passages ?] ` ee ae 
‘Mr. Chatterji: Mr. Justice Bensen‘at page 424. ` l 

:[Mookerjee, J: What is the-other: “Passage ?] ° 
“Mr. Chatterji : + Itisat page 5t4 |: 


: [Mookerjee, J: The- opinion expressed | in the passage you 
have been Teading is against your contention. ] 


Mr. "Chatterji: : I was reading this passage for the purpose of 


submitting that your-Lordships will revise such part of the. case as 
is nécessdry for your sah determination -of “the point or 
-po'nts ‘of law. © - 


- {Mookerjee, J : “Then after that what follows ee 
Mr. Chatterji : In Panchu Dass case (6) “your Lordship. has 
pointed out that the Letters Patent was on the model of the Crown 


. Cases Act and I should endeavour to show what results would 
follow from that fact. ` But, however, I am not addressing myself to 


that-aspect of the question. If the misdirection -was nota misre-" 


ception of evidence, then the consideration is left open’ for your 
Lordships as to what your Lordships would or could do ‘on being 
satisfied. of such error of law. If we look:at sections 25 and 26 
of the Letters Patent we find the language of. section 26 limits 


(1). (1911) 1. L. R. 35 Mad. 247. (2) (1912) I. L. R. 35 Mad. 397. 


(3) (1872) 9 Bom. H. C. R. 358. | K (1873) 10 Bom. H, C. R. 75, 
- (5) (1907) I. L. R. 32 Bom, ttre > ~ a a i WE 
(6) (1920) 24 C. WN 501 ; 331Gb J. 402,- Kh. Kai 

: a 


t 
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- CRINIKALI - your Lordships rêviewing the case or parts of the case, ag tight be- 
1923. necessary only for the purpose of finally determining such point” 

i Ka park or points of law, then your Lordships cannot do anything else” 
a a ia except alter the sentence passed by the Court of Original juris: 
ay diction or to pass such judgment as the High Court shaÍl deem fit, = 


~ Your Lordships have three alternatives. i 
[Mookerjee J: The alternation must be in one way.] _ 
Mr. Chatterji: “The alteration might be ‘either commutation’ 
or acquittal ; the word “alteration” may méan commutation or 
` acquittal. The question of commutation arises in circumstance’ 
other than those which are now before your Lordships. ` 


[Mookerjee, J : Or it may be anything between confirmation’ 

and reversal ;. if it ig confirmation, there is no alteration ; ‘if it-is 

_ reversal, then you see it is alteration. But there are various stages 
between confirmation and reversal. Isn’t that alteration ?] 


Mr. Chatterji: Certainly. Your Lordships cannot review the 
whole case and hear it on the merits ;' section 25 would-exclude any 
construction to the effect that your Lordships would: review the case 
for the purpose of hearing an appeal. 

[Mookerjee, J: I quite appreciate | your submission. This 
contention is not new. a 

Mr. Chatterji: Of course this “case has been urged over and 
ever again. 

(Mookerjee, J: So faras Emperor v, Fateh Chand (x), is con- 

cerned or O’ Hara case (2), is concerned, you might say that they 
did what they should not have done, namely, looking at the evi- 
dence, but what about Awrridole’s case (3) 2] - 


Mr, Chatterji :- That is on the question of misreception of evi- 
dence, and with regard to the misreception of evidence, your Lord- 
ship invoked the aid of section 167. 


[Mookerjee, J; We have decided now that section 167 is 
perfectly general: in term and applies to civil as wal as to criminal 
cases. | hi " 


Š Mr. Chatterji: 4 should have no right to argue this matter 
before you at all if it were on a question of misreception of evidence, 
but where it is a question of an error of law arising upon a mis- 

_ direction relating to misreception of evidence, there the question 

(1) (1916) 1. L. Re 44 Cale. 4773 24 C. L, j. 400. 
(2) (1890) 1. L, L. 17 Cale. 642, 
4) (1876) L L. R. 1 Calc. 2073 25 W. R Cr. 36. 


Vor, xxxvin1.) a nion coükt, . 
is what your, Lordships can do. Now, if your Lordships cannot 


t 
aot 


` ‘Hear an appeal, thèn it is ‘difficult t see how ‘your ‘Lordstiips ‘could 


go | into the merits without having regard to the decision in “Sebrah- 


mania Ayyar’s case (1), and Lord Halsbury was: the ‘authority in 
‘the other case of the Attorney-General.- That judgment was. deli 


vered by Lord Halsbury, and one. “can read in Swdrahkmania’s 


‘case (1), a transparent reference to the authority of. the earlier 
i decisionįwhich your Lordship referred i in: Hateh Chand’s case (a). 


- [Mookerjeo, J: So far as this’ Court is concgrned, thore -is 
nothing in your favour ?] > 
Mr. Chatterji: Except your “Lordahipis 8 judgment i in | Kateh 
Chand’ case (2). linvoke it for the’ purpose of- the proposition 
that your Lordships will allow counsel to submit the question afresh 
in view of the decision in. Muthuumaraswami: v King Em- 
piror (3), > E E E E 


Aa, 


. ~ [Mookerjee, T: What about the e Bombay ‘High. Court A] - 
. Mr. Chatterji: . “Referred to Reg v, Navrofi Dadabaki (4), 


ean to Mr. Justice Bayley’s observation, : What I am 


relying On is the stress laid. by him on the, fact that’ your Lordships 
would not assume for yourselves the functions of a Jury, § and that 
has been reaffirmed by Lord Halebury in Subrakmania Ayyar's 
case (1). . ; 


It is no use “troubling your Lordships with, the Bomby. cases in 
view of the fact that in Panchu Dass case (5), the question of 


| -mis -reception of evidence has been finally dealt with. Emperor 


i a (igor) I. L. R. 25 Mad, 61. ' i 
= ia) (t916) ar C. W. N. 33; 34 C. L. J. 400: i 7. 


v. Narayan (6) and’ Reg. v. Waoreji (4) are cases of mis- 
reception of evidence, I wish to formulate my position strictly 
within the scope left open by your. Lordship’s judgment in Fateh 
‘Chand’s case (2) taken with the judgment in Panche, Das's case(5) 
that is to say, if the error of law was otherwise than the error 
of law which was discussed by your Lordships in Panchs Das’s 


‘case, (5) then I have a right to submit that. your Lordships on 


being satisfied of such error of law will acquit the prisoner. 
Referred to sections 25 and 26 of the Letters Patent. In Aegina v. 
Yed, Ali (1). the learnedJudge pronounced a sentence not War- 


. tantable under the particular section. 


~~ 


- (3) (tora) I. L. R. 33 Mad. 397. 4 Gaa Bom. H. C.. R. 358. 
` (5) (1920) 31 C. La J. 402 (6) (1907). 1. L. R, $a Bom, rīt 
{1) (1866) 1 qan Jur. N.S. 424. l i . WA 
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"[Mookerjee, J: He sentenced the Accused ` ‘to “rigorous 


ee Ý 


imprisonment. ] 


( Mr Chatterji: Whereas ' the Code only " provides ‘simple 
imprisonment: Section. 223. After that when the case was 


construed by their Lordships the sentence was altered. He was ` 


given simple imprisonment for three months. Where the question 
was not of-an illegal sentence, where the question was of an 
illegality of some other kind and your Lordships decided: the 
question of illegality in favour of the accused’s contention, then 


u sn 


the alteration of the sentence could only mean acquittal, * ``: 


[Mookerjee, J: There was a certificate by the Advocate! 
General and the accused was brought up under Habeas Corpus.] 


Mr. Chatterji: (Reads—'The Advocate-General. felt “some 
doubts whether he was empowered” | &c.). I cannot cite 
an authority for the proposition that in all other instances alteration’ 
of sentence must necessarily mean acquittal, but, apart from thei 
question of decisions, ori general ‘principle ‘it: is’ difficult’ to-see} 
how the word “alteration” in other instances of illegality would 
mean anything but quashing of the conviction. I do distinguish 
Panchu Dass case(1) on the ground that it was decided on the 


ne 


tt Da 


joint authority of section 26 taken with section 167 of the Evidence 


_ Act. Under Sec, 26 your Lordships have the right to alter a senténce 


even if you hold there was noerror of law. It gives you the 
unqualified power to pass such judgment and sentence. as‘to -the~ 
said High Court shall seem right. This latter clause does include 
the instances where your Lordships are not holding that :theré! 
was any error of law. What Il am concerned with most’ isthe’ 
first part, and the law does fot authorise your Lordships, 
provided: I’ have satisfied you that there has been misdirection 
amounting to errors of law, to do anything else but to alter the; 
sentence, that isto say, inthis case to quash the conviction and 
acquit the- prisoner, because this is nota question of illegal. 
sentence. The Crown Cases Act was analogous and the Letters 


‘Patent were modelled on the Crown Cases Act, An ‘iMegality 


would inevitably lead tothe quashing of the conviction unless 
it were a case of mis-trial that is to say unless the trial was'funda™ 
mentally wrong from the very start. Wa | 


[Mocokerjee, J: Have you looked up, the ‘corresponding provi, 
sions of the Crown Cases Act ?] Whatis the section you are’ 


ae to on the Crown Cases Act?) l Ss Ses aa 


Wi (1920) 24 C: W, N. 501531 C. L. Ja 403. Se eg. ee Ge! 
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Not AKAN IH RIGH COURT: i 


= 


aa Mr: Chatterji: Referred to Navrojès s case (1), and sections 
T a 2 of thé Crown Cases Act of 1848. But before placing these 
- sections 1 wish to place a passage in Mr. Justice Mookerjee’s 
fidëment i in Panckoo Das’s case. (a) 

$ "ef Mookerjee, J: Why not go to the Act itself ?] 

gi WA Chatterji: I wish to show ton the Letters Patent “wera 
modelled on this Act. 
9: sak Mookerjee, J: Better have the oia and then the Letters 
Patent. | 

Mr, Chatterji». The frst section I am, reading i is from 11 & 12 
Vict C.,78.., ga a Te ag ; 

. [Mookerjee, Jir, Contrast that with the eee in Cl. a6.]. 
oir Mr. Chatterjee: Your Lordships’ have been given the right 
tonreverse; confirm or amend’any sentence and not judgment. The 
material words ,are-not different.- In the first place in our Country, 
the, -Advocate General, and, the- Judge..together share the 
power: of - certification which ~is even here only to the peated 
Judge. ma eee Lo; 
phone Je Even: ote the ‘Crown Case there was writ -of 
éfror.} = 07 i 
ia. LAN ‘Chatteris ; In this proceeding counsel asked the learned 
` "Judge t to reservo the point. 


Sit : 4 
P a {Mookerjée, J: That i is section 25] 


A: 


s obr: Chatterji : That does not make - a alteration - in the 


a te, 


the: ‘matter 3 you are given the same powers as the powers. given, 


here. fie 
19 fPage Js: Yow- say Ponce given -by: eee of - words r 
the‘ others.) 


ae com "Chatterji : It cannot be answered m one ot ron 
Lordships are: given a little less powon 


PAGERE 
wel bage J: You want to modify your argument, ] 


Cw 


sal-your Lordships are given the identical -powers-with the learned 
Judges in England, your Lordships can also alter a sentence, 
Here the word is “judgment” and inspite of these rights being con- 


aks 


ferred, on the Court for Crown Cases Reserved I find that the learn- 


i ret 


{1} (1872) 9 Bom. H. Cc. R 358 (382 to 390e” i z 7 Age 
(a) (i980) 31 G kas J. 404. > : Loe 


cu Mr. Chatterji: - As ón the question of confirmation, and rover.. 
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ed Judges have ngan the -Act in this way that since that 
they have found out there.was error of law, as soon a3 they finally 
determine the question or questions reserved for their consideration 
they thereupon confirmed or quashed it. Referred to R. v. Sain- , 
ders (1) ; Rv. Gibson (2). Read. from Russel on Crime and Vol. 
page 1842. Referred also to King v. Dyson'(3) which wasa case 
not on the question of mis-reception of evidence at all but this 
was a case where the learned Judge held that the Judge had given 
one wrong direction and one right direction. 


i [Page J: What is the point in that case? Was not the point 
in that case as to whether if there wasa misdirection the Courts 
were not ‘bound to see whether the jury “must”....The word “must” 
is there. Has- that been accepted since ?] 


Mr. Chatterji; Tt has been accepted except to this extent that 
instead óf the word “must” the- word “would” is used. Here 
is a cage which lays down that your Lordship will not: specu- 
late as to what the jury did or would have done’or might have 
done. Similarly the jury in this case asked question about the 
colour of the outside man’s cloth and therefore your Lordships 
cannot say that the jury would have found the man guilty if his 
Lordship had not directed that even if he was outside he would be 
guilty. My first submission is that your Lordships will act under 
section 26 ofthe Letters Patent. If you are satisfied that there 
have been errors of law your Lordships will acquit the prisoner. 

` [Mookerjee, J : You have discussed the whole of the evidence] 


Mr. Chatterji: Your Lordship wished me to place before your 
Lordships the consideration as-to what would happen if the accused 
was outside, 


[Mookerjee, J: You have reviewed tha whole of the evidence 
in detail. | 


“Mr, Chatterji: It might'be ‘argued by my Jearned friend on 
the other side, that even ifthe accused -were outside ‘he would 
be guilty. £ | > 

{Mookerjee, J: You may have to face the’ case on ‘the mérits 


and therefore Iam not surprised that I find you begin with the 
review of all. the considerations. | 


Mr. Chiatterji- Cited Queen v. Saded Ali (4), Tam relying on 
this decision for thé purpose of submitting to your Lordships that 


(1) {1899} i Q. B. 490 (491-2). E She (2) (1886) 18 Q. B. D 537" 
(4) (1908) 2 Q. B. 454. Ee (4) (1875) 11 BL Ls Re 347. 
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4 the man jooi outside a you could not say that’ the murder ° 


of: this man. in the circumstances was Within the scope of ‘his in- 


tention Which the prosecution says Was to go and loot and if resisted 


then murder. , 


e5 Before Bom my seat I deem it my duty to render a personal 


-explanation in view of the statement that Your Lordship Mr. Jus- 
tice Mookerjee was pleased to read out to me at the very inception 
‘of-the hearing of this case. Mr. Sen and 1 as your Lordships have 
heard from me did go into the learned Judge’s chamber. I wish 


„to give, your Lordships: the reason why Sen and I went to the 


need s chamber. 


- ‘[Mookerjee, J: Are you making this statement on behalf of 
pata and Mr. Sen with his concurrence ?] >- ` - 


Mr. Chatterji: Undoubtedly. `, - E 


“ [Mookerjee, J : "Do you not think it better to sa down your 
“statement in writing Al oe 

Mr. Chattetji: Yes, ro tees i 

- [Mookerjee, J: “Put it in writing. |: 

Mr B. L. Mitter for ‘the ` Crown: A large number of cases 
have been -cited on gection 34 but the cases which do’ 
“really decide ‘the point have not been cited. They are 
“Tvery “few ' but they lay down and in unmistakable language 
; what’ the meaning of section 34 is and those cases have not been 

placed” ‘before your Lordships, Referred to sections 34, 37, 38, 


1 vand 149, The legislature presumably intended: to draw a distinc- 
ction between criminal act and ‘offence. Criminal act is not 


necessarily an offence. We can conceive g number of criminal’ 


sata which are not Criminal offences. ‘A criminal act is done by a 
child of mature years that is not an offence ; a criminal act is 
.-done..by a man under intoxication, that is not ‘an offence. 
- Richardson and Ghose JJ. have laid down that section 34 only 
~ “deals with a number of liability. It does not create an offence ; 
ait does not deal with offence. If I may take you to ‘section 33, 
‘ the: word “aci? denotes as well a series of- acts ora single. act, 
Therefore “under ‘section’ 34 criminal act may mean single act 
or ‘series of acts. Under section 34 it can only mean a series 
“< of acts. . The illustrations which Mr. .Chatterji. gave are cases of 
- individual acts, each act is’ a- ctiminal act. ‘When: you are drown- 
inigi a-man- by- sinking :: ‘a ‘boat‘that is-an--offence “which is done 
by. ‘nieans:/of ‘series- of- crittiinal “acts -done - by +A; Bi C. D 


gos 
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CRIMINAL are. engaged in that. If your Lrdships go further each:of such. 
ioe. person is: liable for-that act in the same manner as if it was done: 
ene by him alone. Several persons cannot do the identical act: 
~ He is responsible for the whole series of act. The word. “As if” 
sella makes it perfectly clear; he may not have done the whole series 


of act but he is to be deemed inlaw as if he has done the, 
whole series. Look at section 38 and its illustrations. Does. 
not that indicate tnat the acts are different? Two persons. : 
go together to pirka man’s pocket, with the common intention of, 
picking a man’s pocket. One man stands by and in furtherance | 
of the common intention, the other man picks the pocket, the two 
go together with that common intention. If the common intention . 
is there; than it may be a single act, it may be a series of acts., 
What I am pointing out is this, that two persons cannot do the, 
identical act. When several persons .do acts at alt they must be. 
separate acts, and that is contemplated by section 33. Now look 
at the illustration of section 38 (Reads). Here the acts are different. 
“One kills, the other assists. The criminal acts are different and the 
offences become different because of a different intention, ‘but if the 
intention be common then the “offence would be the ‘same,'as ‘your © 
Lordship Mr. Justice Mookerjee said in one of your judgments;. 
that the essence of section 34-i8 common intention. Now 1. will. 
take the illustrations given. Two persons pump ~ gas into-. a. 
room and killa man. If the two persons pump gas into a- room, 
from two different windows, they would be two separate acts, 
If they hold the same hose though the gas is. pumped into that; 
room, then the force which each applies to that hose. in holding 
it, that is a separate act of each and it is not the same individual 
act. 

[Mookerjee, } : But then do you ny that the holding of the | 
hose is a criminal act ?] 

Mr. Mitter: Killing the man is the criminal act, or TR 
engaged in killing the man; I put itin that way in the language“ 
of the illustration to section 38, being engaged in siphyalating 4. 
man, that is the criminal act. < 

 [Mookerjee, J: The asphyxiation, that is the criminal -act ?]- 

Mr. Mitter: Being engaged in ıt, in the asphyxiation. -< ` 

[Mookerjee, J : Supposing the asphy sation did not take“ 
place ?] 

Mr. Mitter: ‘Beil it would be a criminal - act, not amounting ‘to? 
an offence ; that is why I started by saying that a criminal act is ‘not | 
rily an offence. Whatisa criminal act ?--I do.not find. the 







Vör: ŽEXVIÍL) gigi cogs! - 


words “ Criminal act * defined anywhere, but the eid tt eriminal” 
is explained i in the Oxtord Dictionary ‘as--of the nature of or involy- 
ing g crime, that is a criminal act. 


"'[Mookerjee, J: What is a crime 16 

Mr, Mitter : An act punishable by law as being forbidden by 
“Statute or injurious to the public welfare, that 1s the definition given 
in thé Oxford Dictionary of the word “ Crime.”, Offence means 
a breach of law. I may give you another definition of crime from 
Russell “ Those acts or omissions involving a bredch of dutý ‘ to 
Which by the law of England sanction is attached by way of punish- 
ment or pecuniary penalty in the public interest.” ‘That is a crime. 
Now ‘sg criminal Act, if it be of the nature of a crime and of the 
nature of such an act which is either puni-hable by law as being 
forbidden by statute or injurious to ‘the public interest.’ Béing 
engaged in rolling the roller is a criminal act. I may draw your 
attention once more to the illustration of section 38. 

“Richardson, J : The act is s criminal ; ; the © act is ‘done with’ 8 
criminal intent.] ` ip 


$ t- 


_ Mr. Mitter : And therefore when that intent is common section 


34 comes in. l ew A PE 

' [Mookerjee, J: Just let me mention. one, illustration. One 
man.enters-a oie to-rob, and the other man keeps watch at the 
= | 


Mr. Mitter. The criminal act there is being digitoa in committ- 
ing a burglary. 

‘[Mookerjee, J: And the man who is outside, " is “merely 
committing that act. | 


Mr. Mitter: Yes, What happened in O'Hara's case (1). 
Goldsborough was there. O’Hara shot. Now, if there was com- 
mon intention, Guldsborough, though , he stood by, would be 
equally liable. I shall place those cases presently. 

[Mookerjee, J: Take this case: A & B have a common inteh- 

tion of killing A says “I will put the man under chloroform 
and you had better cut his throat. A is “not cutting the throat. 
But is not that a case in which A’ may be said to be committing 
the- murder ?] ; l ; l 

Dr, Mitter: Uf there is the common intention tò kill rel and A 
chlorofomns the man and B cuts the ie both are guilty. of 
murder. a A. te ; . 


By bo 


ve (189071. L. R. 17 “Cale, 643: - °- 
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Myr.-Mitter: As the illustration which Mr. Justice Ghose gave, 
the, one man holds down.a man and another man stabs him, . Here, 
if there is common intention, section 34 comes in ; both are guilty 
of murder. That is a series of acts done with a cómmon intention 
and each is liable for the acts of his comrade. That is all the sec: - 
tion says, otherwise section 34 as Mr, Justice Stephen reads’ it, 
would be nonsense. The whole fallacy of Mr.” Justice Stephen's 
judgment proceeds from reading offence for act. As his Lordship ` 
Mr. Justice Richardson puts it, it only lays down the principle. of 
liability, and the same liability “will attach, and what he says is 
this, that the mere liability will attach to all the” conspirators, 
Therefore, if two people go and shoot at a man, and one misses, he 
is equally liable, because he is liable for the act ‘of his comrade, as ` 
if he himself had done both, as if he himself had shot and he him 
self had missed, otherwise those words would havé no meaning ; ; 
they would be absolute nonsense. Now in the facts of this case 
, 1 shall read section 34 in this way, When the prisoner ‘and certain 
“other persons Were engaged in the killing of the fpostmaster. in 
furtherance. of the common intention of all, the prisoner is respon- 


‘ sible for the killing as if he alone did it ;.that is how I would. 


read section 34 in the facts of this case. 7 

[Mookerjee J: The real point is, what is meant bi. acing an 
act? What is involved in that? You see the illustration I put to 
you that A puts B under chloroform with the intention that C 
. Should cut his throat.] 

Mr. Mitier: Here, of course it is doing. My submission will 
| be this : it need not be active ; it may be passive, it is not neces: 
sarily active. ~ 

, The meaning of the word “do”, as I find itin the Oxford dis: 
tinary, is to perform, execute, achieve carry out, effect, bring. to 
pass, to accomplish, complete, produce, bring into existence by one’s 


action. In the Websters dictionary I find the meaning aid as 


to bring about, to produce as an effect or result. 

Taking these ` significations, let us see what section 34 says. 
When a'criminal act is done, that is to say, is carried out or brought: 
about or brought to pass by sevaral persons in furtherance of the- 
common intention of all; each of such persons- is liable: 
and so,on. There 1 would read “done” as meaning -brought about” 
or brought to pass or effected. 

In some cases it has been said that the joint attack i is the cri- 
minal act; in other cases it has been said that the result of the 
attack i is the criminal act. Therefore whichever view you take of 


t 
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.the matter, there is no. escape'from the position that if the- essence 
‘of section 34, which is common intention, is present oeryone om 
= inthe enterprise.would-be equally liable, -~ 


“All the ‘llastrations which Mr. Chatterji gave are = covered 
y section 37. l . 

AN these are cases of offences done by ‘several ı men in combina- 
‘tion. 

'I shall give your Lordship six cases, four of ‘this court and two 
of Bombay. ‘The earliest is the case of Gora Charid Gope (1) ‘and 
the next is the case of Hyder Jolaka (2) I ought to tell your 
Lordships that ‘these two cases that Iam citing were before the 

‘a amendment came in, but my ‘submission i ig that it made no -differ- 
ence i in the law; it only made the "law clearer by the addition of 


the words tin aha of common intention”, “The law was 
'the same before as itis now. - Only the amendment of we. made . 


the law clearer. 


_In. Hyder. _Jolaka (a) one does ‘nothing, stands by, is merely 
present, but still -because of the existence of common intent he is 
liable. 


Referred to Okara’ s case ( 3) and-Khudiram Boses case os 


“So far therefore as our Court is concerned that has- been the 
view from the time of Sir Barnes Peacock till recent times. 


~ [Mookerjee J; Sea’ Upendra’s case (5) | 


` Mr: Mitter: I will deal with that shortly, I have two more 
Bombay cases. The first is Jmperatrix v, Pitamber Jina (6), What 
their Lordships held“ in this case was that if there was common 
intention to kill, both would be equally liable. 


The next case is Emperor v. Chhotalal Baber (7) It is- stated 
that it is not necessary that the prisoner should .do anything ; s0 
long as there is a common intention under section 34, he is equally 
guilty with his comrades. Then discussed Ufendra’s case. (s) 
'. *Let'us.see what Mr. Chatterji’s arguments come to. `I am not 
sure that I have precisely appreciated them, At one time he 
started with section 114 and then he dropped after a few questions 
put to him by your Lordships. Then he started laying down 
proposition after proposition which I confess I have not been 


-_ (e) (1866) 5 W.R. Cr. 45 (48) - (2) (1866) 6 W. R. Cr, 83. 
© (3) (1890) L L. R. 17 Cale. 642. (4) (1908) 9 C. L. J. 55. 
= (5) (3914) 21 Cy L. J.f377; 19 C. W. N. 653. 
(6 (1877) 1. L. R. 9 Bom. 6r > - (7) (1912) 1, L. R. 36 Bom, 524. 
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able to appreciate, The whole idea underlying section 34 is this: ja 
person may be liable for his comrade’s act and that your Lordship" 
Mr. Justice .Mookerjee pointed out that the ‘whole essence? 


“of that section is common intention. Directly there -is 


common intention each is responsible for his comrade’s act, 
Mr. Chatterji says that section 34 presupposes two ‘identities: 
identity of intention aud the identity of criminal. actd 
There must be one indivisible act. My answer ..is. this 


| that the whole of that proposition is based upon the assump- 


tion that the act is the same thing as an offence. - Then-he- went 


further to enunciate this extraordinary proposition that - if thé 


interpretation of section 34 be what I am submitting to. your 
Lordships and which was the interpretation put by Mr. Justice 
Page, then section 34 would be unnecessary by reason of section 
149. That is obviously unsound because the scope of section-149 
and the scope of section 34 are entirely different. If any . authority 
is needed for that proposition I will give you as references, Ritdaran 
v. Emperor (1) Satrughan v. Emperor (2). That is all I have. to 
say on section 34. yy 

Now, I come to the „question of non-direction. The aioe 
of law laid down in Séoddard’s case (3) is the correct principle. 
This principle has been accepted by our Court in Emperor v. Fateh 
Chand (4). Now I shall have to adress you presently on the conduct 
at the trial by counsel for the defence. -Points which: were never 
raised by counsel for the defence in cross-examining the witnesses; 
which were not only remotely suggested, are now sought to be 
made grounds for grievance. It was an after thought, and I shall 
show how that came about. I will give you an illustration of this, 
this question of-the live cartridge 1 shall have to deal with in 
detail, By common consent that live ee case was given up; 
it went out of the case, 

A live cartridge was made over by Purna to the Police “on 
that day; that was the whole of the evidence. It was: not 
connected with the accused in any way. If the live. car; 
tlidge wasa part of the case, practically the whole argument 
on the question of non-direction has. been built up on the find 
of that live cartridge, would you not have expected that the | gili 
maker would have been asked whether the live cartridge fitted 


. that pistol, whether it was the proper cartridge for the pistol, ‘be 


(1) (1917) 19 Cre L. J. 789. =) (1919) 20 Cr Dl. 289. 
(3) (1609) 2 Cr. App: Rep. 217. 
(4) (1916) IL. R: 44 Calc, 477; 24C. L. J. 400. ` mo Nae N as 
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cause that would have corroborated the statement of the accused 
that it had dropped out of his pistol. What is the inference that 
you draw? Was the live cartridge part of the case or it had gone 


out of the case? It had completely gone out, notwithstanding " 


assertions to the contrary by Mr. Chatterji here. 
: There is no evidence that the cartridge was picked up in 
Mohendra Sircar Lane, there is no evidence that it fitted the 


accused’s pistol. They misled the Advocate-General by saying 


“Here is a most important piece of evidence, which conclusively 
proves the accused’s story to be true and the packer’s story to 
béfalse and which the Judge has deliberately kept back from the 
jury”, That is the suggestion made to the Advocate-General. 
aci{Mcoterjee, J: Where is the original application ?| z 
sc-Mr, Chatterji: The original is affixed tothe petition made 
to. His Lordship the Chief Justice. 

q: [Ghose, J: That is the original fiat.] 

co Mr. Chatterji:- l-attached the fiat to the Pae to the Chief 
Justice. - 

(Ghose, J : The original application, that would be with the 
Adyocate-General ;that would not be with you. | 
als ` [Richardson J: Was it signed; do you remember’ signing it ?] 
aa MA Chatterji : : My impression is that I signed it. - 

..--[Ghose, J: I may be wrong, but I expect; Mr. Chatterji, 
that the original application would remain in the Advocate-Gene- 
ral’s office.] | 
= Mr. Chatterji: This is a copy. 
i>, [Mookerjee, J: We will get the original.] 
jc Mfr. Mitter: Refers to page 27 of the fiat and draws attention 
to paragraph 2 (b). Beyond that they do. not certify to any fact. 


‘~ [Mookerjee, J: What does it mean that it was restricted. ...] 


Mr. Mitter.: That it was restricted to the statements made in 
the fiat, the recitals in the fiat. , 
“<< [Mookerjee, J: There is no certificate as to what is recited in 
the petition | : 

“Mr. Mister: No. In my copy there is no signature. But what’ 
they do certify is that the case for the defence as disclosed in the 
evidence bears out that he pulled out the portion of the pistol, 
and as hè did so, a live cartridge fell out. There is no evidence of 
that, -> ¢ 4 en & = z < c 

[Mookerjee, J: Supposing an application is presented to the 
` Adyocate-General -containiog a` number of -statéments as to ‘what 
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took place at the trial. Is that not. required to: be certified. b 
counsel] ` : S 

~ Mr. Mitter : I don’t know ; it ought to be, I should say 
that the certificate of counsel should cover the application which 
they presented before the Advocate-General in so far asit recites 
the facts which are alleged to have taken place at the trial, in so 
far as what the svidence is. 

I should have thought that oti 8 statement 0f what took place 
at the trial embodied in a personal petition, assuming thatit “was 
signed by the solicitor or the prisoner himself, counsel who presétit- 
ed'it to the-Advocate-General would be personally liable. That 


would be in accord with the traditions of the Bar. The less said 
about traditions in these days the better. I had no notice of these 


proceedings. I saw the Advocate General and a number of defence 
counsel—they were discussing possibly their application ; I took my 
stand there for a moment and I heard the discussion. The 
Advocate General never gave me any notice of this application ; 
only one day he asked me where is Richardson J’s decision ? I told 
him in 25 C. W. N.—that is the only assistance the Advocate- 
General sought of me. ° It was never formally” brought to my 
notice but the Advocate General told me that he had granted a 
certificate or was granting one. That was on the morning of the 
goth. On the 29th morning the Chief Justice sent his Secretary to 


me that a certificate had been granted and that I should make ` an - 


application in open Court to him for the constitution of a Bench. 
That is the first time I had formal notice of the certificate having 
been granted. In this connection the Advocate-General asked me 
to give him certain dates. On the 22nd evening petition was-sub- 
mitted under a covering letter of the solicitor to him. “He told me 
that on the aznd when he came back to his house about dinner time 
he found the application on. his table. Qn the 27th morning he 
heard counsel for the defencé on this application ; on the 28th 
he told me that he would grant a certificate and that he had. told 


' counsel for-defence to draft a petition and send it-to him for his. sig- 


nature. On the 9th morning he signed the petition: That i 15 what 


` * he told me. 


[ Mookerjee, J: Did ° the Advocate-General Write out the 
fiat ?] = 
. Mr, Mitter: No. He said that was the duty of the defence 

sauna He also told me to say to you that he always- considered 
„that he was bound to take-statements of facts from defence coun- 
„bel not that-he accepts them as true but -he recites:them as has 


A 
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been represented to him. Therefore. he did not think it necessary 
to ask me whether the statements were true or false, 1f he had 


done so then: this live ee would- not -have- been mentioned 
to your Lordships. s 


' [Mookerjee,.]: We are’ informed that the- Adonisin 
‘returned the petition so that it must be with your soljcitor.] - 


Mr. Chatterji: I wish to take-the whole responsibility for the 


petition. Our case was sent to the Advocate-General by the attor- 
ney with a covering letter, Tcould not say whether it was signed 
or not. One day we had intimation from him that he would hear us. 
I and-my juniors went into the small room.of the Bar Library and 
we went into a discussion of section 34, and the discussion not being ` 
“over then, it was adjourned till. the morning. On-:the next morn- 

l „ing we had to go to the Advocate-General’s Chamber and then he 
“went through the casés which were cited before you and pointed to 

: “my learned junior such portion of the case on which he was prepared 
, to grant a certificate.” He then told my junior to copy out that 
l __ Portion of the case on which he would grant a certificate. -My 
_ juniors -did so and they went to the Advocate-General a second time 

` for him to consider the draft. The Advocate General consider- 

| ed the draft and struck out certain portion and 1 believe added’ 
_ one or twovlittle-things, After doing so the formal application as 
: amended and approved by him was typewritten and it was present- 
-ed to him for signature after being verified by us in the’ mapner 
“you find-there and hê signed it. | 
[Mookerjee, J: Will you get the case that you submitted to 


= "the Advocate-General ? We wish to find out whether tbat was certi- 
„fied by counsel ?] - 


ci Mr. Chatterji: - Very well my Lords. 


<> [Mookerjee, J: If in the initial stages the facts were not certifi- 
- ed by the counsel for, defence then the Advocate-General heard 
“- counsel on allegations which were not certified by counsel ] 


Si Mr, Chàiterji: They went out of his consideration: He did 

“not consider the remainder. It is difficult for me to say what was 
, in his mind but I do know that he only considered those parts _ 
which he asked one of my juniors to copy but, 


., - [Mookerjee,J: How could he do: that until he heard you où 
war the.whole petition. | 


oi. Mr, Chatterji : Then you will kindly allow me to say what 
age happéned,. otherwise- I cannot explain ‘it, Perhaps it would be 
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better to do so after Mr. Mitter has finished. If you want “me to ` 


x g t rd 


say it now I can do so. 
[The Court: ‘You better do so after Mr. Mitter has finished, }- 


Mr. Mitter: On the procedure I ascertain from two men who - 


have- had large experience of criminal work, Mr; Jackson‘ and 
Lord Sinha. They are of opinion that both sides must be heard 
by the Advocate Generaal before granting a: certificate and that 
had been the uniform practice throughout, As regards-the question 
of the live cartridge I have shown there is absolutely no evidénce. 
(Ghose, J: I understand you to say that the jury were told in 
clear and specific language that these two exhibits were out of the: 
case. | . k 
Mr. Mitter: Absolutely and. you will not find a ‘eng 
question or reference to this live cartridge'in the record. Now the 
whole huge structure is being built upon this live cartridge tale. 
That is one of the non-directions amounting to mis-direction invi- 
ting you upon that to upset the whole thing. What is the defence 
case? It is threefold. First, was the prisoner the man outside, and 
did he fire? The second is that two men fired and not -three ; 
and the third i is, no murderous intention. It is common case-that. 
one man was outside, and that though this outside man was armed 
he did not fire, that two went inside and three or four fired.:- We 
say three went into the room, the defence say only two went into- 
the room, It is common case that alltwo or three run away. 
From the conduct of the defence at the trial the inference is that 
they did not seriously challenge the story of the prosecution that: 


. three men went into the room, one remained outside and all four’ 


ran away. Now they seek to bring in this theory of the one man 
being in a white coat. : 

[Page J: So far as that goes, did it not comè to this that if 
the packer’s evidence was not accepted in one ‘part, it was not to` 
be accepted at ali and if it was accepted would it not have been 


a misdirection: to have told the jury that if they accepted: thé 


packers evidence they gould infer from that the Accused was the: 
man outside. | : eo aa 

Mr, Mitter: Quite so. Coina who | were defending the’ 
accused Were men of, experience ; any omission to put their case 


_ tothe accused cannot be put downto their- inexperience or want 


of skill and you must assume that when they cross-examined” the’ 
packer they were doing so under instructions, You don’t find-a- 


‘single reference to this case that only two men were there and not 


three, The whole corss-examination was directed to the’ ‘firing 


— 
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-because if. it could be estäblished that the accused: did- not fire 
-then he could get off under the decision in Emperor v. Nirmal 
. Kanta (1), pentua there was no alternative charge in the indict- 
-ment. 

- Now as regards the chase. The Gi is irresistible that the 
ANAN a story that there were altogether four men was asbolutely 
established by the evidence. It was not seriously or at all challeng- 

.ed. The suggestion that there were only three men -and not four 

came for. the first time from the mouth. ofthe’ accused when he 
-made his statement... Therefore it is established conclusively on 
the evidence which was not challenged that four men formed the 
“party, that three went insde and one man remained outside and 
that it was not seriously challenged that the ee was the middle 
man of the three.in that room. 

- Did or did not the Judge charge the jury on this point ? Look 
at page 17 of the charge. It was not incumbent on the 
-learned Judge to have dealt with this: question of 3 or 4 0r2 
or 3 because there .was no evidence. to the contrary barring the 
statement of the accused. The argument now advancéd comes 
within. the precise language of Lord . Alverston in: Stoddard’s 
.case (3) “founding a general criticism on the evidence which was 
not even remotely suggested at the trial. ù 

[Mookerjee, J: Look at the plan of the post office itself, You 
have a spot where the men stood., what is that along side ?] 

_,., Mr. Mitter: That is one step;in order to get to the door 
you have to mount one step and this third or fourth man ‘is 
supposed to have stopped there. 

. [Ghose, J: The evidence is that he was “near the step”] 

Mr. Mitter: Yes; they could not say whether he was actually 
on the step orin the middle of itor below it. There is only one 
word more I want to say on the question of the possibility of 
mistake. Whether the packer might have made a mistake or not, 
no such application was made, and from the cross-examination, 
from the absence of any such application I invite your Lordships 

“to draw the inference that counsel defending the prisoner had no 
doubt in their mind that it was no case of .mistake, Either the 
whole of the prosecution case was false or the presecution case was 
true. My submission is that there is no‘non-direction ; there is no 
omission on the part of the learned Judge, and further the learned 
Judge enunciated the law correctly, that is the interpretation to be 
por upon senon 34s. g EET = 
5 (1) (gta) 1. L. R. 41 Calc. 1072. fa) (1909) 1 Cr. App. Rep. 217. 
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- CRIMINAL, .- About the murderous -intention all that has been . suggested 
. 1993. ‘before yow is this,-that-if this man was the outside man, -he might 
Emperor ‘not -have shared the intention of the man who fired. The 
pete. - learned Judge dealt exhaustively with the question of intention, 
bik e ‘Intention is to be -gathered - from facts, and conduct. What 


‘was the ‘conduct of the-comrades, assuming his case to be true? 
-They shot down the poor postmaster without giving him any ' 
-chance, Now, when they all come armed with loaded firearms 
-and from thefconduct of’some: it appears that the intention could 
‘only be an intention- to kill, is it so very vidlent a presumption that 
“the prisoner who-was in the room, .did share that intention? ‘There 
‘is positive -evidence that he fired, and that evidence finds a 
cconsiderable support in. the fact that the bullet which was found 
in the body of the Postmaster fitted -his pistol; it was a proper 
_ bullet for his pistol. Assuming he did not fire, why was he 
“there with the loaded pistol with his comrades, who did-fire? Cites 
the case of the Zmgeratrix v, Pitamber (1) and the casé of Gora 
-Chand (2), It is reasonable to infer -that the. accused shared their 
‘intention ; and after all that is a matter forthe jury. The jury. came 
to the conclusion that he had the intention to kill, Either two men 
“ “killed-or "he shared the intention of- his comrades to ‘kill, Ina 
case of non-direction all the learned , Judges say this that there must 
-be'non-direction on a salient point, on an important point. Non- 
direction on an immaterial point is hothing ; that cannot amount 
to mis-direction. As in Sfoddard’s case, (3) the learned: Chief 
Justice Lord Alverston says ‘tthe same thing. Then dealt = 
Sircar’s evidence. A : 
[Mookerjee, J: What is the length between the point where 
the passage falls into Mohendra Sircar Lane and Sankaritolla. 
Sircar was standing in the house No. 15. What i is the distance 
from the passage to Sankaritolla Lane. | 
Mr, Mitter: soft to an inch, that would be about rgo ft, It 
looks about three inches here. 
[Mookerjee, J: How long does it take to Tun n 7] 


Mr, Mitter: That cannot be answered off-hand. What I am 
submitting is this. The whole of the defence case is an after 
thought. | ~~ l 
Then about the alleged Omissions in the fiat. When you-are 
- reviewing a case under clause 26 the. points must be limited to 


‘ 
~~ 


(1) (1877) L L. R. 2 Bom. 61; e (2) (1866) 5 wW. R. Cr, 45. 
(3) (1909) 2 Cr. App. Rep, 1170 oe aa 
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those mentioned in the fat. The fiat is so worded that it has been 
‘thrown at large: ' It says that the. defencé case has not been 
-placed.: It was” never ‘the intention of clause: 26 that ‘whether 
.a point of law is involved or not-the: whole thing can be 
‘re-opened merely because the Advocate-General chooses to put his 
name on å paper called the fiat. As regards forms -of fiat I have 
“tried to find the forms of fiat in eee ; a -could not get any 
book, i 
‘ [Mookerjee J: You will find the various forms of fiat given in 
Chitty’s Criminal Law and” you will. find one form- sét out in-the 
first edition of the book which is omitted from the second 
! edition. ] 
i Mr. Mitter: Assuming the`other EPOPEIA were omitted 
‘from this fiat, and only paragraph 6 was. there, would it be a 
good fiat? 1 submit not. It would be a bad- fiat because 
it does not enunciate any point of law which-has got to EDE con- 
sidered. : 

- [Mookerjee, J : There: may be an extreme case like this, suppos- 
ing there Was‘summing up which made no mention whatsoever of 
-the va of defence. | : oe - 

Mr. Miiter: That would be a point of law, that would be. an 

‘error in the summing up. Paragraph 6 does: not say that. As regards 
the statement of. the accused it was said 1 drew the. learned Judge's 
_attention to that. I did. What the learned-Judge had done was this, 
He dealt with all the points of the material words in that statement 
"but that statement contained something more, That is how he came 
Ao be drawn into this affair. I drew his Lordship’s.attention to 
that and it was clearly my duty to do so. His Lordship did draw 
the Jury’s attention to that statement. I hadiseverely criticised that 
statement in my address to the jury,{because that statement is only to 
be thrown/out as a tissue of falsehood. Refers to Cohen v. Bateman (1). 

[Page, J: That in England ig regarded as the ngan standi 
on the subject. | 

- Mr. Mitter: The law as ji understand it at the present moment 


is this. Would .the non- direction, if directed, have „affected the - 


` verdict of the jury ? That is now the accepted principle. In 
this case, according to the prisoner's own statement, once the 
common intention is found—it is a matter entirely for the jury— 
then he would be guilty. If by reason of his doing what he 
did, that -is to say, going to-the post office with a loaded revolver, 


the j jury found in. those circumstances he had the intention of the ` 


(1) (1909) 2 Cr, App Rep. 197» 
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man who actually shot the deceased dead, then the things: which 


are alleged to amount to non-direction, even if these things were 
said, the jury would have come to the same’ conclusion if the 


Judge's interpretation of section 34 were correct. Referred to 


~ 


Ganesh Sing s case (1). 

[Page, J: Is it suggested that in this country the Judge ought 
to go throngh the details of a prisoner’s statement provided ‘they 
get the substance of it, as though it were part of the evidence? ] ~ 

Mr. Mitter: My submission is that the definition ‘of 
“ evidence” in the Evidence Act would not bring in the statement 
of the accused at all. 7 

[Page,J: ‘The statement of prisoners in this country, as“ in 
other countries, is a statement not of evidence but something which 
may be taken into conside'ation. | ; 

Mr. Mitter: Yes, since we are at it, take the prisoner's 
statement. What is there in that statement that the learned Judge 
did not draw the attention of the jury? He deait with every point 
relevant to the case. He did not deal with the God-fearing man’s 
ethics about committing dacoity. That was not necessary in this case. 

In this case there is no non-direction, Therefore, it may 
‘not be necessary for you to come to any decision on the point. 
Misdirection on a point of law is undoubtedly a matter within the 
scope of clause 26. Substantial misdirection on a matter of evidencs 
may be an error in law within the meaning of clause 26. Non- 
direction on 3 point of law may or may not be. Non-direction is not 
` necessarily an error in law. As regards non-direction on facts that 


- is not an error in law and the authority is Cohen's case (a). ` Non- 
- direction on a matter of fact is not an error in law, although I have 


drawn your attentfon to Sir Barnes Peacock’s observations in which 
he says that that even on a question of fact an omission to mention 
very important facts may amount to an error in the summing up. 
If there is no non-direction amounting to mis-direction in this case 
and if section 34- has been correctly interpreted, then the fiat is 
incompetent. Authority for that is Upendra’s case (3). You have ‘got 
no jurisdiction to deal with this case, and then the whole thing fails. 

Mr. B. C. Chatterji replied. 

CAV. 

, The judgments of the Court were as follows p= ` = 
Mookerjee, J: This isan application for review of a criminal 
(t) (9869) 2 B. L. R. P. C. 447123 W. R.P. UC, 38. 


(2) (1909) 2 Cr. App. Rep. 167. 
(a) (1914) 21 C. L. Je 3973 19 C. W. N. 653. 
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obit ‘on’ the certificate of the Advocate. General under clause 26 CaiminaL. 
of. ‘the Letters Patent. The petitioner Barendra Kumar Ghosh was ‘ois, 

dried on the 16th and ryth August at the Fourth Criminal ‘Sessions anata 
pf: ‘this year, by Mr. Justice Page and a special jury, ona charge sat ia 


of offences, punishable under sections 302 and ‘394 of the Indian L 
Penal Code. He pleaded’ not guilty to the ‘fitst count and guilty Mookerjee, F. 
sto, the second count. The jury returneda unanimous verdict of Ei 
‘guilty of murder, with the result that the accused was convicted 
and sentenced to death under section 302, On the -220d August, 
yan application was made on his behalf to the Advocate-General for 
a certificate under clause 26 of the Letters Patent- On the 27th 
August, the Advocate-General ‘heard counsel for’ the prisoner in ` 
Support of the application. On the agth August, the Advocate- 
General granted a certificate in the following terms : 
Ç “Certificate of the Advocate-General of Bengal under clause 26 
39 of the Letters Patent of 1865. -*- TEE 

3 0 SK Whereas the accused above-amed-was on the 16th August, 

A 34973. charged at the Criminal Sessions holden in this Hon’ble 

Court i in its Criminal ‘Jurisdiction before the -Hon’ble Mr. Justice 

“Pago and a Special jury on an indictment as follows :— 

_ “Kirst; That he the said Barendra- ‘Kumar Ghosh together 
swith certain of the other persons on cr. about the ztd day of August 
in ‘the. year of our Lord 1923 in Calcutta aforesaid committed mur- | 
“der by causing the death of one Amrita’ Lal Roy and thereby he 
“the said Barendra Kumar Ghosh committed an offence punishable 
g ‘under section 302 of the Indian Penal Code; 

. “Second, That the said Barendra Kumar Ghose together with 
certain other persons at or about the time and in the place-afore- 
said were jointly concerned in attempting to commit robbery. on 
ad: "the. said Amrita Lal Roy and that at the time of committing such 
qtobbery ‘voluntarily caused’ hurt tothe said Amrita Lal Roy and 
vqthereby. he the said Barendra Kumar Ghosh committed an-offence 
sa punishable under section 394 of the Indian Penal Code. 
aj ;. “IT. Whereas it has been ‘represented to me that the accused 
«pleaded ‘guilty’ to the aforesaid ‘charge under section 394 I. P. C, 
elt “with the reservation that he did not cause hurt tothe Post Master 
and pleaded ‘net guilty’ to the charge under section 302 LPC. 
: ; and the trial was Proceeded with thereafter in respect of the latter 

‘charge. 

Isai- SIIH. Whereas it has been represented to me-that the case 
for the prosecution as opened by the learned Standing. Counsel and 

as disclosed in the evidence of the prosecution was as follows — i 
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“That the-accused and three other persons made their appearance 


-at the Shankaritolla Post _Office at about 3-30 P, M. -on. the 3rd of: 
- August, 1923, armed ‘with firearms, that three of them including: the*.3: 
accused “entered the Post . Office through its south-eastern. door c: 
while the fourth man remained outside, that of the three who came -` 


inside, the accused stood in the middle and the masked man on. his 


left‘and the other man on his right, that they stood within less than.c: 


2 .yards of the:Post Master, -of whom all. the three demanded money 
with ‘the words ‘Post Master Rupey Deo’, that the Post Master 
asked. ‘Kiser ‘Taka,’ whereupon all the three levelled. their wea- 
pons and fired at the Pest Master’s right palm and another struck ‘- 
him on the right side- under -the right arm pit whereupon he fell- 
down witha cry, :that a clerk _named Sham Dulal . Das who Was 
working ih the same room at that time ran to the Post Masters aid». 


whilst Hari -Prosad Das the Post Office.Packer ran after the three“ 


men-‘who were immediately: escaping along with the fourth man who‘ 
was outside, that the chase was taken: up by two other men named ~ 


Sita ` Ram and Khapasram: émployees of one. ‘Promotho Lal Sircar 
residing at 15 Moberidra Sircar’s Lane opposite the: Post Office, that: 


as they got tothe turning of Mohendra Sircar’s Lane -and Sankari- 


tolla East Line, the accused ran down: the latter lane firing his - 


pistol from time to time -whilst the other. three. ran by Mohendra 


Sircar’s Lane to Creck Row, that the accused was followed by the ~. 


packer and the two others whose number was- swelled by other- 
pursuers who all kept following. him until he -was arrested in front 
of St, James Square and brought: -back to the Post Office along with... 


his pistol which the accused had- thrown away. near the said quare- 


but hađ. been picked up by a small boy who gave it to the -packer. 
: “That the prosecution case further was the Post Master had ex-. 
pired within a-short interval of: being shot, that one bullet was - 


foundinside his body which .on_being- extracted fitted into the. 


empty cartridge case picked up inside the room of the Post Office 
which . in its turn. was found to be of the same bore as that of the 
automatic pistol: carried by the the accused, that the dent of the bullet 

was found on Fon the wall of 15, Mohendra Sircar Lane fronting the 
Post Office, that no other empty- cartridge. was found inside the 
same room, that no trace of the third bullet was available in or out 


of it, and lastly that two revolvers and three ‘daggers were found ` 


át premises No, 181, Harrison Road, a Chemist SO, where the 

accused was:employed. ki : , 
ah WA, Whereas at has. been further represented to me that the 

case for the defence as disclosed i in the evidence was as follows ;— 
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“(ay That the case for the défence was ‘embodied i in ‘the state- 
ment made by. the accused i in Court which according to him was 
identical with the statement he had previously made to Ins- 
pector Bon Behari’ Mukhérji ja copy of the acctised’s statement in 
Court is hereto annexed and marked “A”, | ; 

"(b) That the. main points in thé accusers ‘version were: as 
follows — í 

‘{1)} Thres ana not four persons went to the Post Office, that 
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the accused went there with’ the assured feeling that no life would | 
be taken by any one, that the accused stayed outside whilst the . 
othér-two went.in, and that only. two shots were fired inside and not | 


three. 
“(ii) That the accused was so taken by surprise on account of 


the shooting of the Post Master that he was temporarily robbed: 
of locomotion and self control - and remained back, whilst his-two. 


companions ran away, that he recovered -himself later on hearing 
the cry ‘Chor Chor, that he was running by himself, that he for the 
first time tried-to fire his revolver in course of being pursued, that 
his pistol did not go off when he pulled the trigger, that he there. 
upoñ remembered hiš instructions to pull out a portion of the pis- 
tol-and as he ‘did so, alive cartridge fell out. - 


“(iii) That the accused kept on firing-in. the air as he ran n along. 


and deliberately refrained-from , shooting the packer. and others who 
followed him -at close quarters.; ©: -'. >, 


“V. Whereas- it- has been fmther represented to me that the 


learned Judge charged the jury and in such charge which was taken 
down in shorthand completely said as follows : [~~ 

ii ‘Therefore in this case if these three perscng.went to that 
place with a common intention to rob the Post Master and if ne- 


cessary to kill him and if death resulted, each of them is liable — 


whichever of the three fired the fatal shot’. 

‘TF you come to the conclusion that these three or- four persons 
" came into the Post Office. with that intention to rob and if necessary 
to kill and death resulted from their act, if that be so you- are bound 
to find a verdict of guilty’. 

. 'I say if you doubt that it was the pistol of the iccaka waich 
fired the. fatal shot that does not matter. If you are satisfied on the 
other hand that-the shot was fred by one of those persons in. fur- 
therance-of the common intention if-that be so, then it. is - your 
duty to find-a verdict of. guilty? P - : 

“VI, Whereas it has been further represented to me that the 
learned Judge omitted to draw the attention of thej jury to the 
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defence of-the accused save and except a mere aleron to the 
statement made by. the accused. oe 
“VIE. And whereas the facts hereinbefore set out have. been 


certified to me by ‘counsel for the accused as appears from the 


certificate hereunder written., ‘ 

“Now I, Satish Ranjan Das, Advocate-General of Bengal, do 
under and by virtue of the powers entristed to me by thé 
Letters Patent for the High Court of Judicature at Fort William in 
Bengal bearing date the 28th September, 186s, certify that in: my 
judgment whether the alleged direction and the alleged omission 


to direct the jury do not inlaw amount toa misdirection should > ` 
be further considered by. the said High Court. Sd. S. R, Das, ™ 


“We the undersigned defended the above accused at his trial 
by the Hon’ble Mr. Justice Page at the last Criminal Sessions of 
the High Court- on the 16th and r7th instants and were present at 
his trial throughout and we certify that the facts hereinbefore set 
out have been correctly stated to the best of our recollection and 


belief. Sd. B. C. Chatterjee, S. K. Sen, and N., R. Das annie : 


Counsel for the accused”. 

‘Thereupon, on that very date, counsel for the prisoner applied 
to the Chief Justice to appoint a Bench to hear the application for 
review ; ahd the present Bench was constituted by the Chief Justice 
under clause 36 of the Letters Patent .read with section 108 (2) of 
the Government of India Act, 1915.) 

When the. case was taken up for disposal Mr. B. L. Mitter, Stand- 
ing Counsel, informed the Court that the statements of facts as 


given in the certificate of the Advocate-General (which had been 


granted zæ parte) were not all accurate, and he submitted that the 
certificate was in one respect at least incompetent and misconceiy- 
ed. In this connection, it may be observed that clause 26 of the 
Letters ratent does not indicate the procedure to be followed by - 
the Advocate-General when he is called upon to granta certificate, 
But it is clear, on the language | of Clause 26,.that, as emphasised 
by Jenkins C. J. in Rmperor v. Upendra Nath Das (1), the Letters 
Patent require that the certificate should reflect the judgment of 
the Advocate-General and is presumably granted in the interests 
of justice after a careful consideration of all available materials. 
If that judgment is founded on incomplete materials or inaccurate 
allegations, its weight is obviously diminished in a corresponding 


degree, It was from this standpoint that Jenkins C. J., in-the case 


(8) agra) a1 C. L. J. 377 7 19.C. W. N. 653. 
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- just an nn hesitated to accept the. assertion 1 of counsel that G 
note-of the evidence had been read by or -to the Advocate General 
before he granted his certificate. In a case, where the error. ascrib- 
ed to the Judge depends on the evidence adduced at.the trial, it is 
plainly desirable that the notes‘of the evidence, as recorded . by. the 
. Judge, should be laid before the - Advocate-General when he. 19 
_ asked to grant the certificate. The requisite materials, can always 
be obtained on application to the, Judge. But not only should this 

- be secured, there should also. ba. no ‘departure from what we gather 
.- has-been the salutary practice, uniformly followed, up till now, in 
- this class of cases. We were assured by Mr. Mitter that on, pre- 
vious occasions, the Advocate-General concerned made it a point to 
‘hear; not merely counsel for the prisoner but also counsel for the 

_ Crown before he granted the certificate. . This statement was made 
* on the authority of Mr. William Jackson who has been an Advocate 
of this Court since 1866 and of Lord Sinha who became an Advo- 
cate of this Court in 1886 and successively held the offices of Stand- 
ing Counsel and Advocate-General, In my opinion, there ig no 
room for ` controversy that what is thus stated to have been the 
‘gatablished practice is the proper course to’ follow. This does not 
imply that when the Advocate-General is asked to grant a certificate 
- under, clause 26, he should be guided by the views of the Crown; 
“but he should be aware, before he forms his judgment; that the ver- 
sion of what took place at the trial, as given on behalf of the accus- 
“ed; is disputed by the prosecution. I am further of opinion that 


“thé allegations embodied in the. petition to the Advocate-General_ 


“should be verified by counsel present at the -trial or by -other 
“responsible person. In the case before us, no certificate of any 
‘description was attached to the application made to the Advocate- 
“General, The result was that the Advocate-General formed his 
‘judgment upon materials, the aecuracy ‘whereof was ‘not certified. 
“Counsel for the accused was heard by him; and a draft of-a certifi- 
“Gate was then prepared : this incorporated some only of ‘the allega- 
“tions contained in the unverified petition. A certificate was next 
-appended by counsel present at the trial, to the effect that the 
“facts “hereinbefore” set out: (that is, set. out in-the certificate of 
“the Advocate General) had been correctly stated to -the best of 
“their recollection and belief. ‘This obviously did not- ensure that 


thé judgment of the Advocate-General was formed solely on certi- 


- fied materials: That judgment might have been influenced. by the 
unverified statements contained in the petition. which . werd. not 
reproduced in the certificate, That the danger is by no means 
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‘The case for the prosecution .is that the gang consisted of four 
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imaginary, may be illustrated by reference to two of the sak 
of the unverified petition presented to the Advocate-General in this: 
case. In paragraph 3 it is stated that the accused pleaded guilty. to 


“the charge under section 394 with the‘ reservation that he did- not 


wa 


cause hurt to the Post Master. The Court Minutes sbow on. thet 
other hand that the accused pleaded guilty to the charge under 
section 394, and no note of the alleged reservation can be traced.’ 
‘In paragraph 7 it is stated that the case for the defence as made in 
the statement under section 342 of the Criminal Procedure Code: 
was identical with a statement previously made by him to Inspec- - 
tor Bon Behari Mukherji. There is no evidence on the record to 
establish the alleged identity of the two statements. It is needless 
_to enquire whether these unverified assertions were made under, a _ 
misapprehension. The fact remains that- statements were made in 

the petition presented to the Advocate-General, which are either 
inaccurate or are not supported by evidence on the record ; and it 

is distinctly unfortunate that both these statements are reproduced 

in the certificate granted by the Advocate-General, to which coun- 

sel appended a certificate that:the facts set ‘out therein had been 
cortectly stated to the best of their recollection and belief. In my 
|view, the certificate of the Advocate-General, which reftects-, his 
“judgment and is naturally entitled-to respect, should be granted after 

he has heard representatives of the prisoner and of the Crown and |=; 
has carefully consideréd all the available materials whose accuracy 
had been verified by counsel or other responsible persons, If this 
course had been pursued in the present case before the certificate 
was granted, there would have been no occasion for an unseemly _. 
dispute | as to the weight to be attached to the certificate. - But 
whatever may have been left undone which might and should have 
been done, the fact remains that the certificate has been granted, 
and the Court’ must consequently deal with, the case under 
clause 26 of the Letters Patent. — 

The facts material for the appreciation of. the questions which 
have emerged for consideration, may now be conveniently narrated. 
On the 3rd August last, several persons—it isa matter for contro- ` 
versy whether their number was three or four—armed with fire arms 
entered the Sankaritola Post Office in this -city at about 3-30 p.m. 





N- 


persons, and included the accused. ‘Three of these persons—one of 
_whom was the accused—entered the Post Office, through its south- 
eastern door, while the fourth remained outside. Of the three who 
went inside, the accused stood i in the “middle; he bad a Khaddar 


radi 
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coat 'on and a shirt beneath. The man on his left had a mask on 
his face, the man on the right had ‘a shirt on with black stripes, 
Inside the room, there were -three officers, at three different tables, 
namely, the Post Master Amritalal Ray, the packer Haraprasad 
Das and the Money Order Clerk Shamdulal Das. The Post Master 


_ Was facing west, the packer east and the Money Order Clerk north. 


The three men who entered thé room said to the Post Master 
“-Rupiya Deo”, The Post Master stood up and said “ what 
money.” On this, all the three men fired. The Post Master was 
mortally wounded and death was practically instantaneous. “The 
_ aggressors cleared out and were pursued. They at first proceeded 
for-a-short distance eastwards. Three of them then escaped by a 


lane towards the: south. The accused took a turn towards the 


north and was chased by the packer. He had a pistol-in hand 
which he fired no less than four times during his flight before he 
was arrested in St. James Square.- He was brought back to the 
Post: Office with his pistol ‘which he had thrown down and was sub- 
sequently sent up for trial. On the same day, at 7 p.m., the police, 
upon information received, conducted a search of premises No. 181 
Harrison Road where the accused lived and worked as Manager 
of a dispensary. In an almirah, of-which ‘one key was kept by the 
prisoner, Was discovered a bundle ; this when “opened, was found 
to contain two revolvers and three daggers. The case against the 
accused was heard in the first instance by the Chief Presidency 
Magistrate who committed him to the Sessions for trial on charges 


under sections 302, 304, 393 read with 398, 394,307 and 308.0 


_ the Indian Penal Code. The charge under section 398 was struck 


out by order of Court and the charges under sections 307 and 308 
were withdrawn with leave of Court; consequently the accused 


_ was tried on the charge under sections 302 and 394. The trend of 


his defence may be gathered from the following statement made 
by bim in Court under advice of his counsel and in Bie 
of the evidence which had been adductd against him. 

“On August 3, Friday, I was reclining on-a-couch-and- reading 
a book after having had my midday meal when a gentleman whom 


I knew tobe a God -fearing mar anda man of learning camein | 


with a bundle in his hand. I asked him to take his seat on the 
couch. -As soon as he took his seat he wanted me to keep the 
bundle in my almirah. I asked him why I should keep it: ‘in my- 
almirah as it did not appertain to my private business. He said he 


wanted it kept tin the almirah.. Then I opened the almirah and | 


he.placed the bundle- inside it. I locked the almirah and tucked 
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the ka into my wiineeloth, Hathon sala townie ‘vou will have 
to go with me to a certain place? I said that my compownder 
and men had not come in and so I could not go. ` He said ‘Come 
with me to my house, you will have to be away for only one holir, 
Ihave got to tell you something very important.’ -Then one uf 
the men belonging to the dispensary came after taking his méal. 
I told my man that I was going to this gentleman’s house’ ‘and 
wanted aman to stay in the dispensary. Then the gentleman 
took me to his house and I was made to wait in his drawing room. 
There I found two young men seated ; I knew one of them but 


will have to go with me toa certain place and commit dacoity.”” 

was very much frightened. I said ‘what is the dacoity.’ He a 
me to a room next to the drawing room away from the two boys. 
This room was a dark room with all the doors and windows shut, 


‘There he began to encourage me saying I would have nothing to 


do but only to accompany these two boys. He said ‘these two 
boys will do every thing, you will go there asa mere show.’ I told 
him why should I commit dacoity, I am newly married, I am not 
in need of money. Instead of replying he looked at me in the 
face for some little time. I was sitting quiet when he called one 
of the boysinto the room. He asked the boy to get the four 
pistols. The boy went out and in quarter of an hour came back 
with a bundle in his hand. He opened the bundle and produced 
four pistols and handed them to me. In a bag there werea 


“number of’ cartridges. He began to put the cartridges into the 


feyolvers. He then said to me ‘you go with these men, they will 
do every thing, you will have to do nothing.’ Then I said ‘` am 
newly married man, why I shali commit dacoity.’ I told him, 
‘my brothers are in responsible employment under Government 
and they draw handsome pay and the~ money I earn is quite 


"sufficient for my purpose, why shall I go and commit dacoity,’ 


Then I could not speak to him, The gentleman asked the second 
boy to take this bag (points out bag on counsel's table) and 
asked him to place the money in it, The gentleman told the 
first boy, ‘you know every thing, be very careful.’ He gave each 
of us a revolver. J asked the gentleman what I was to do with 


- did not know the other. “The seniman then said to me — j 


the revolver. He said ‘you -will simply have to stand with the . 


revolver in your hand.’ 1 said that I would not be able to Lise 
the revolver and refused to be a party to any act of murder or 
dacoity. He assured me solemnly no murder would be committed 


and I was to stand theté merély by way of show. I was then not 


; 
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PRL. n a position to argue, On the way I asked. the boys if there would 
be any (murder or assassination, When the „gentleman gave me 
the revolver he pointed out how it was to be used ; he then came 
“to. the pharmacy near the Sealdah corner. There we engaged a 
7 "third class Thicca, Gharry ; the third man gave the driver a rupee 
“saying you will have to go up to Sankharitolla corner. | When we 
prame near “Sankharitolla corner the first boy put on a mask. 
qty ben, we came, to the Sankharitolla Post Offiice the two boys 
“first got’ outand I followed. The two boys went inside the Post 
; Office. I was standing _in_courtyard; after a minute ‘or so I 
| beard | two sounds like dum dum, I got confused and ‘began 
to perspire freely and could” not fe dee 3 anything. Shortly after that 
sound ` Í heard cries of Chor Chor. Not finding these men here, 
T began to run away. I was running very fast but my legs were 
“trembling and could not carry me, for I was followed by a large 
number of men with great noise, I then drew out my revolver to 
opake a sound ; when I pulled the trigger the first time there was 
pho “sound. I then recollected, for the gentleman told „me that a 
„portion was to be pulled ‘out first and then the trigger was to be 
„pulled. As soonas I drew out a portion of the’ pistol a cartridge 
“Came ‘out and” fell on the "ground, when I- next attempted to fire a 
“shot ” fo the sky. After going some little distance I fired another 
“shot. When I came to St.’ James Square 1 could not run further 
“and sat down on the ground and threw away the pistol. I was then 
“artested by three or four men, taken back to the Post Office and 
“handed over to the Police. 1 heard one witness depose in Court 
“that I fired at him ; I can swear before God that I did not intend 
‘to frè at him.” IfI wanted to kill men I conld_-have.. done so. 1, 
“have never in my life assaulted any body or caused any blood shed. 
fee oer fay He asad any keep tad company any longer, 


aa eee ternal TT e Bi 
‘T throw myself on the mercy of the Court. I was married only three 
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; months ago and I pray that I may be saved. The period that I was 


“with these ‘men was only an hour, I am prepared to ablde by any _ 
sefitene that your Lofdship mete ‘out. 1 do not wish to mention _— 
the names of the sorori men here, but I have already given them 
“to the police”, = 

ae “It is necessary at this stage to mention an event of an extraordi- 
ati character which toók place prior to the commencement of the 

“trial at the Sessions, This can be best described in the words of 
“Mr. Justice Page himself as contained in a memorandum prepared 
“by. him for” his colleagiies.. ; 

: "Ting Ô ôr three days before the © hearing, 5. C. Chatterji and 
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S. K. Sen counsel on behalf of the accused, applied to 'see-me in 
my private room. They then informed me that after careful con- 
sideration they were satisfied that there was no defence to the 


charges and that the accused was guilty They asked me, if the ac- 
cused pleaded guilty to murder, whether I would treat him lenient- 
ly. I told them that I could give them no information as to what 


1 should do at the trial, but if they were satisfied that the accused 
was guilty, while it was their duty by cross-examination to test the 
accuracy of the witnesses for the Crown, that they were not entitled 
„to set up any substantive defence in opposition to the case for the 


Crown.” . ; 
This incident appeared to .be so unusual that we considered it 


| desirable to let the counsel concerned know what had been inti- 


mated tous by Mr. Justice Page. Consequently, after the case 
had been called on-and the Standinz Counsel had taken the preli- 


minary objection already mentioned, the extract from the memoran- 


dum prepared by Mr. Justice Page as set out above was read out 
in open Court, and Mr. Chatterji, who appeared on behalf of the 


, accused, was asked to consider whether, in view of what was stated, 


he should conduct the case or whether the accused should have an 
opportunity of being represented by other counsel, Mr, Chatterji 
did not ask for time to enable him to consider the situation, but 
forthwith made the following -statement from his place at the Bar, 
presumably without consultation with his colleague Mr. Sen who 
was not present in Court. 

. “With the greatest respect for His Lordship Mr.. Justice Page, 
I feel bound in duty to state that there must have been a misunder- 


‘standing between the learned Judge on the one hand and Mr. S. K. 
‘Sen and myself on the other side. We did go to see His Lordship 
“Mr. Justice Page ; we went into His Lordships chamber and saw 
` him prior to any consultation with the accused, prior to our having 


seen the accused; and what I remember having said to him along 
with Mr. Sen was this that we had gone through the brief very 
carefully ourselves and we thought it was a verv difficult case—J 
am not pretending to give a verbatim report of what I said, but I am 


. giving the sense of what I remember having said—and that if we 


could feel that a plea of guilty on the part of the accused under 


section 394 were acceptable to the Court, subject to what the ac- 
_ cused had to say to us in the interview we’ were going to have with 
` bim, we would advise him to plead guilty under section 394; I 
_ would appeal to Mr. ‘Justice Page to remember in this connection : 


but as far as my recollection serves me, His Lordship Mr. Justice 
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- Page told us that in a case like this, he could not accept. a plea of 


guilty on any count lesser than murder, not even on culpable homi- 


cide not amounting to murder. After that we saw the accused, 


... and be told us all. that he had to say about the facts of the case ;. 


and upon full instructions by him, we came to the conclusion that 
we should be right, in the circumstances of the case, to advise him 
to plead guilty under section 394 and that he should be defended 


“ on the charge of murder „under section 302. This .is the recollec- 


tion I have of this matter, and it is unfortunate that my learned 


|. friend Mr. Sen is not here, because’i in that case | am sure he would 


have repeated the same statement ag ‘to’ what happened. There 


"waga. misunderstanding between the learned Judge and ourselves 
p: with- regard to the section, we thought he should be advised to 


plead guilty. On the other hand, on the instructions received, 
both Mr, Sen and I and the learned juniors who appeared with us 
felt very’ strongly convinced that the accused’s case embodied in 
the instructions he gave-us was a true-one, that in this case he was 
not guilty of murder. and that he had not t gone i inside the: Post 


Office or or fired ag was represented by t the . prosecution, and on that 
basis we defended him. His cefence is that he had gone there, 





E but stayed ou ‘side, while the other two men had gone inside and 


fired at the Post Master. It was on that identical basis that we 
defended him ” _ ` 


_ After Mr. Chatterji had made this statement, the Court ad- 
journed in order to enable him to communicate with the prisoner. 


- He subsequently PD AKA before the. Court and made the following 


++ gtatement : - - 5 


“Pursuant to your. ‘Lordship's suggestion, I and my friends ap- 
‘pearing with me went to the Alipur Jail accompanied by the Clerk 


“of the Crown and by. my attorney. The: attorney Spoke to the 


‘accused in the presence of the Clerk of the Crown and ourselves 
and the accused stated that he wished me to represent him and -to 


~ argue this case before your Lordships” - 


The case was thereafter argued for five days and the kahi 
terminated on the rth September last. At the close of the argu- 
ments, Mr. Chatterji intimated that he would submit a statement 
„signed by himself and Mr. Sen as to what had happened at the in- 
terview with Mr. Justice Page. , The statement was handed over 
to the Clerk of-the Crown on the next day and was in the following 
terms, 


“We were briefed by Messrs, K.. K, Dutt & Co, in this case, 
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We went through our brief independently, and came to the conclu- 
sion that the case was a difficult one for the defence. D ou 
We were discussing the different aspects of the case when we’ 
came to learn from Mr. A. C, Mukherjea, a fellow member of. out 


` Bar, that Mr. Justice Page had ina previous case (Postal Fraud: 


Case) called Mr. Mukherjea and Mr. S. C. Bose, counsel for the- 
defence and Mr, A. K. Basu, counsel for the prosecution, into his. 
Chamber and said to learned counsel for the defence that without? 
in any way wishing to hold out any inducement, he, the learned’ - 
Judge, thought that if the accused werd to plead guilty to themi- 
nor charge, the prosecution should not press’ the major charge,“ 
and ought, in his opinion, to withdraw it. Mr Basu, we 
were further told, thereupon asked leave to refer the - "ques- 
tion to Standing Counsel, and that later, after learned counsel-on 
both sides had gone into the learned Judge's Chamber and inform-- 
ed him of their agreement on the lines of his suggestion, accused: 
pleaded guilty to the minor charge whereupon the prosecution- 
withdrew the major charge. We were also informed that the. 
prisoner was sentenced leniently as a result of his pleading guilty 
in the aforesaid-‘manner. Since the learned Judge had done this in“ 
a previous case we thought there would be nothing wrong in our: 
seeing him in Chamber with regard to the present case with a view’ 
to requesting him that he might deal with our client similarly. © 

“ As neither of us knew Mr, Justice Page well enough, we both 
went, in the first instance, to another learned Judge of this Court’ 
to ascertain his views on the propriety of the course we were con- 
templating ; and the said learned Judge unhesitatingly approved 
of our going in to see Mr. Justice Page in his Chamber. We may 
add that we fully explained to this learned Judge the object-of our 
proposed-visit to Mr, Justice Page. Accordingly, we went into Mr. ° 
Justice Page’s Chamber, and told him that, subject to his permis ` 
sion, we should like to speak to him about the case of Baréndra 
Kumar Ghose in which we had been briefed. On the learned’ 
Judge nodding his approval, we told him we-had-not seen our 
client yet, but had gone through the brief and thought it was-a 
difficult case ; and subject to what the client had to say to us, we 
wished to ascertain from the learned Judge beforehand if he would 
accept a plea of guilty under section 394 Indian Penal Code, and 
be ready thereafter to let the charge under section 302 Indian Penal 
Code be withdrawn against the accused. We reminded the learned 
Judge of what he had done in the Postal Fraud Case, whereupon 


he said that although he had adopted a course like that in the pre- 
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Jou: case he could not do so in a case like the hak one, that it 
was a ghastly affair, and that whilst we might be ‘thinking: of the 


poor prisoner in the dock, he, the learned Judge, ‘could’ not but be 


thinking of the life that was gone ; that in this case he ‘could not 


accept a plea of guilty to anything less than a charge under section: 


302 Indian Penal Code and that not- even a plea of guilty 


to a charge of culpable. homicide not amounting to murder 


would be acceptable to him, Before leaving his Chamber we were 


assured. by the learned Judge that. in his opinion we had done’ 


nothing wrong in speaking to-him “on behalf. of our client in the 
way we had. Sd.—B. C. Chatterji, S. K. Sen. 12-09-23.” 

„I have anxiously compared the two statements viz., the one 
made by Mr. Chatterji in Court on: the 6th September and the 
other signed by Mr. Chatterji and Mr, Sen on the -1ath September, 
and I have contrasted them with the passage in the memorandum 
prepared by Mr. Justice Page. I regret to’ place on record- my 
conclusion that I. cannot accept the statements made by the learned 


counsels as correct in all particulars, . I. do ‘not wish .to.extend. the. 
application, of. the well-settled - -principle -that when: the Court i is call- 


ed upon to review a case under clause 26 of the Létters Patent, it 


will accept as unquestionable the statement- of the trial Judge-as . 
* to what actually took place before him in Court, as'ruled'in Æ. v. 


Pestonji (1) and Emperor v. Upendra Nath-Das (2), on ‘the autho- 
rity, of Everett v. Yousells (3); R v. Grant (ay; Gibbs v. Pike (5); 


and.&. v: Mellor (6). The conclusion 1 have formed is based . 


on the inherent improbability -of the version, given by the learned 
counsel. A plea of guilty in answer to. the charge under section 


l 394 would be of no avail to the prisoner, if he‘was still'to be tried 


upon the charge of murder with the consequent possibility of capital 
sentence. The charge under section 302 could not, at that stage, 
be withdrawn by the trial Judge, though, after ‘evidence’ had been 


“adduced, he might, if satisfied «that there was no evidence to go to 


the jury, direct the jury to return a verdict of not guilty. “The ob- 

ject of the counsel, who sought, and secured the interview with the 
trial Judge, must have been to bargain with him as to the sentence 
in respect of the charge under section 302, if the prisoner should 


- plead guilty to that count. The gravity of thelr misconduct can- 
not; in my judgment, be exaggerated, But for what has AEREN 


"s (13-1873) 10 Bom H.C. R. 75. 
(2) (1914) 21 C. L. J. 3773 19 C. W. N. 653 
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happened, I would have considered it inconceivable that counsel, 
who have been engaged to defend a prisoner charged with murder, 
should proceed to intimate to the trial Judge that, in their opinion, ’ 
there was no defence tothe charge, or, as they euphemistically , 
express it, that their case was “ difficult”; and should then endea- 
vour to persuade the Judge, before he has heard the evidence, to 


_ agree to a particular sentence if the accused should plead guilty., 


Ld 


It would be wrong for me to conceal that my surprise is intensified 
when I find that the trial Judge who -has thus been approached 
and placed in possession of the view taken of the case by the coun- 
sel for “the defence, advises. them how the defence -should be 
conducted. a 

On a superficial view of what happened in this case the errone- 
ous assumption may possibly be made thata parallel is furnished 
by the conduct of Charles Phillips, counsel for the accused in the - 
celebrated trial of Courvoisier for the murder of Lord William 


Russell before Tindal C. J. in 1840. The trial of Courvoisier, which . . 


is reported very briefly upon a question of practice only, Æ. v. 
Courvoisier- (1) is described elaborately in three well-known works 5 
Celebrated Trials. Connected With The Aristocracy, by Peter Burke, 
Barrister-at-Law, 1849, pp. 461-485; Modern State Trials. by 
William Townsend, Queen’s Counsel and Recorder of Macclesfield . 
Vol.I. 1850 pp. 244-313, and Chronicles of Crime’ by Camden 
Pelham, Barrister-at-Law, Vol. II, 1886, pp. 563-583: The. con- 
duct of Charles Phillips, who defended the accused, will be found 
discussed by Samuel Warren in his Introduction to Law Study, 
Vol. I, 1863, pp. 389-396, by Serjeant Ballantine in his Experiences 


“Vol. 1 1882 Chap. VII, by Serjeant Robinson in his Reminiscen- 


ces, 1889, Chap. VI, and by Cooley in his Constitutional-Limita- 
tions, 1903, p. 478. The statement of Charles Phillips himself is 


set out inan appendix to the Essay on Professional Ethics by 
-George Sharswood, Chief Justice of the Supreme Court of Pennsyl- 
_vania, first published-in 1854, and reprinted as Vol. 3 KAJI of the | 


Reports of the American Bar Association. ‘The fact: are beyond 
dispute and may be concisely stated, T 
Lord William. Russell was found murdered in bis bed on the 
sth May 1840. His house was occupied only by himself and three 
servants, a young Swiss valet by name Courvoisier and two women, 
a coox and a house maid. Suspicion fell upon Courvoisier, and he 
was sent up for trial on a charge of murder. “His counsel’ Charles 
Phillips went to the trial with. a Afan persuasion of bis i inndcénce 


meraih 
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„ahd conducted the: cross-examination of „the. -witnesses ‘closely and 
zealously, specially, of one of, the female. domestica, with a view to 
show that there was as much probability that -the witness or the 
other domestic was the culprit, as-.the prisoner. ‘At the close of 
the first day’s proceedings, the prosecutors, were placed unexpec- 
tedly in possession of a new and-important item of, evidence, by the 
discovery of the plate of the deceased, which had been miased and, 
was found to have been deposited with .a lady a week . before, the 
murder. The only’ question remained, whether Courvoisier was the 


person who had so left it. . If he was, it would increase the probabi- 


lity that it was he who subsequently committed the, murder with the 
object of plunder. On the morning of the second day of the trial, 
“the person who.had made this. discovery was. shown a number of 
prisoners in the prison yard; one of these was ‚Courvoisier, whom 
she instantly recognised as the person "who had: left the plate with 
-her and had formerly lived in her. employ. Courvoisier also sudden- 
ly recognised her.and was dismayed. The immediate effect of his 
panic was that, when brought to the Bar of the Court a few minutes 
afterwards, he spoke. privately. to his counsel, . and | confessed. his 
guilt, coupled nevertheless with an expression of his desire to be 
defended to the utmost.” Phillips consulted his junior Clarkson and 
resolved to abandon the case, His junior. remonstrated and suggest- 
ed that they might take the, advice of. Baron Parke, who was not 
trying the cause, upon: what he considered to.be the professional 


- etiquette under circumstances so embarrassing, They .obtained an 


interview. Baron Parke enquired whether the prisoner insisted on 
Phillips defending him, and on hearing tbat he did, said.that Phil- 
lips was bound to use all, fair arguments arising on . the, evidence. 
- This course was considered right, for, in the words, of Phillips, .“*.to 
have abandoned the prisoner in the. midst of the. trial, would have 
been virtually surrendering him to death. ” .I-may add that Phillips 
states explicitly that, as he subsequently learnt from Baron Parke, 
“the latter did not mention to the Chief Justice. what he had learnt 
from Phillips. The Chief Justice charged the jury who returned a 
verdict of guilty and the prisoner was thereupon sentenced to death, 


The special features which distinguish the case-of Courvoisier , 


from that now before the Court may be indicated here : (rt) the 
incident there took ‘place. while the trial was in progress ; (a). coun 
sêl took action upon confession of guilt by the prisoner himself ; (3) 
counsel,asked.for advice from a Judge who was not trying. the 
‘cause ; (4) the Judge so approached did not mention the matter to 
the Chief Justice who would have to sum up and- to pass sentence 
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CRIMINAL. ‘fn the event of conviction ; and (5) counsel asked advice upon” a 
1923. “matter of profeSsional etiquette only and did not- attempt to make a 
wend 

Emperor : bargain with the Judge upon the question of sentence. 

oe. The view taken by Baron Parke upon the question of the duty ‘of 


‘counsel: for a prisoner when the latter has, in the midst of the trial, 

kabikak, F confessed to the counsel that he did commit the offence charged, “is 
‘insubstantial agreement with what was adopted by the General 
‘Council of the Bar in 1915, as appears from the following extract 

. from the Annual Statement for I9I5, p. 14! : 
~“ The Council were asked to advise on the propriety of counsel 
defending ona plea of. ‘Not guilty’ a prisoner charged with an 
offence, capital or otherwise, when the latter has confessed to coun- 
sel himself the fact that he did commit the offence charged. The 
‘questions raised were (1) What is the duty of counsel under the 
circumstances ? May he, according to modern ‘views defend in such 
case, and if so ought he to doso? (2) Does the same answer 
apply where he has already appeared in Court for the prisoner ia 

The Council adopted the following report. 

“ Different considerations apply to cases in which the-confession 
‘hasbeen made before the advocate has undertaken the defence and 
to those in which the confession is made ai aaa during the 

“course of the proceedings. 

“Ifthe confession has been made before the! proceedings 
have been commenced, it is most undesirable that an advocate to 
‘whom the confession has been made should undertake the defence, 
as he would most certainly be seriously embarrassed i in the conduct 
of the case, and no harm can be done to the accused by request 
ing him to retain another advocate, 

` “Other considerations apply in cases in which the confession has 
‘been made during the proceedings, or in such circumstances that 
the advocate retained’ for the defence cannot retire from the case 
“without seriously compromising the position of the accused. 

‘Tn considering the duty of an advocate retained to defend a 
person charged with an offence who in the circumstances mentionéd 
in the last preceding paragraph confesses to counsel himself that 
he did commit the offence charged, it is essential to bear the follow- 
ing points clearly in mind -—(x) that every punishable crime is a 
“breach of the common or statute law. committed bya person of 
sound mind and understanding ; (2) that the issue in a criminal 
trial is always whether the accused is guilty of the offence chargéd, l 

/ ‘hever whether he is innocent ; (3) that the ‘affirmative résts on “he 
“prosecution, Upon the clear appreciation of these points depends 
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broadly the true aan La of the oe of the- advocaté” for the 
„accused. — 4 ` 

TT Uig duty i is to protect his client as far as jbesibis from being 

„convicted except by a competent tribunal and upon legal evidence 
sufficient to support a conviction for the offence with which he is 
“charged. < 

= The ways in which this duty can be’ saanak performed 
“with regard to the facts of a case are (a) by showing that the accused 
was irresponsible at the time of the commission of the offence 

“charged by reason of insanity or want of criminal capacity, or. (b) 
by satisfying, the tribunal that the evidence for.the prosecution is 
„unworthy of credence, or, eyen if believed, is insufficient to justify 
a a conviction for the offence charged, or (c) by setting.up in answer 
“an affirmative casa, I n 

= , “If tbe duty of the advocate is correctly stated’ above, it follows 
‘that the mere fact that a person charged with a crime has in the 
"circumstances above mentioned made such a confession’ to his 

' counsel is no bar to that advocate appearing or continuing to appear 
in his defence, nor indeed does such a confession release the 
advocate from his imperative duty to do all he honourably can do 
for his client. 

“But such a confession imposes very strict limitations on the 
conduct of the defence. An advocate “ may not assert that which 
he knows-to be a lie, He may not connive at, os less attempt 
to substantiate, a fraud.’ 

“While, therefore, it would be right to take any objection to the 
competency of the Court, to. the form of the indictment, to the 
admissibility of’ any evidence, or to the sufficiency of the evidence 
admitted, it would be absolutely, wrong to suggest that some other 
person had committed the offence charged, orto callany evidence 
which he must know to be false having regard to the confession, 


such; for instance, as evidence in support of an alibi, which is, 


intendéd to show that the accused cduld not have done’ or- in fact 
had not done the act; that is to say, an advocate must not 
(whether by calling the accused or otherwise) set up an affirmative 
case inconsistent with the confession made to him. ii 

` “A more difficult question is within what limits, in the case 
poed; may an advocate attack the evidence for the’ prosecution 
either by cross-examination or in his speech to the tribunal charged 
with the decision of the facts: No clearer rule can be’ laid down 
than this, that he is entitled to test the evidence given by each 
individyal Witness, and to argue that the erica taken as a whole 
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is. insufficient to amount to proof that the accused: is guilty of the 
offence charged. Further than this he ought not to go. ; 

“It must be clearly understood that this report is not intended as 
anything more than an answer to the specific question submitted. 
It is based on the assumption that the accused has made 
a clear confession that he did, ‘commit the offence charged’, 
sand does not profess to deal with the very difficult questions 
which may present themselves to Counsel when a series of 
inconsistent statements are made:to him by the accused before or 
‘during the proceedings, nor does it deal with the questions which 
may arise where statements are made by the accused which point | 
‘almost irresistibly to the conclusion that the accused is guilty but 
do not amount to a clear confession. Statements of this kind 
must hamper the defence, but the questions arising on them are 
not dealt with here. They can only be answered after careful 
consideration of the actual circumstances of the particular case. 

“The above report.was submitted to’and approved by the then 
Attorney General (Sir Edward Carson, K. C., M. P.) and by 
(Sir Robert B. Finlay, K. C, M.P.)”. 

I see no escape from the conclusion that what has happened i in 
this case is not supported either by the advice given by Baron 
Parke in 1840 or:the opinion recorded by the General Council of 

‘the Barin 1915; Counsel who embarked upon such a perilous 
adventure as to inform the trial Judge in advance that. they were 
satisfied that the prisoner had no defence to the charges, must have 
been oblivious of what Baron Bramwell said in Jonson v, 
Emerson (1): “ A man’s rights are to be determined. by the Court, 
not by his attorney or counsel. A client is entitled to say to his 
counsel, I want your advocacy, not your judgment. I prefer that 
of the Court.” The same thought was expressed more recently by 
Lord Halsbury when he observed : “ Ifan Advocate were to reject a 
story because it seemed improbable to him, he would be usurping 
the office of, the Judge, by which I mean the judicial function, 
ı whether that function is performed by a single man or by the composite 
arrangement of Judge and jury” (Law Motes 1899), It is significant 
that this:view had appealed equally forcibly to two such divers {types 
of intellect as were represented by Johnson and Erskine (Boswells’ 
Life. of Johnson Vol.I and Campbell’s Lives of the Lord Chancel- 
lors, Vol. VIII)... I shall not pursue this matter further or. examine 
the vexed question of the duty of an advocate who has lost faith in 
the cause he.has been engaged to support, This much appears to me 
(3) (1871) L. R, 6 Ex. 329 (367). a 
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‘to be incontestable that it is not his duty to approach ‘the trial 
Judge and to apprise him that in his opinion the man, whose fate 
has been entrusted to his care, has no defence to make. I venture 
to add that if, as trial Judge, I had been placed in such a predica- 
ment, I’ would without hesitation, have- reported the counsel con- 
cerned to the Chief Justice for disciplinary action, and I would 
have asked to be relieved of the duty of participating in the trial 
and of passing sentence upon a man whose counsel had previously 
assured me that there was no defence to make, Let me now pass 
On to dn examination of the gusuons specified i in the certificate of 
the Advocate-General. - 

“The Advocate-General has certified that whether the direction 
and the non-direction (as specified by him) amount in law to 
misdirection, should be further considered by the Court. The 
direction is alleged to be contained in the three talam passages 
j the summing up: 

` (a) “In this‘case, if these three persons went to that place with 
a common intention to rob the Post Master, and if necessary, to 
kill him, and if death resulted, each of them is liable; whichever of 
. the three fired the fatal shot.” 

(b) “If you come to the conclusion that these ` TER or four 
persons came ‘into the - Post office with that intention’ to rob, and 
if necessary, to kill, and death resulted from their act, if that be 
80, you are to find a verdict of guilty.” 

(c) “I say if you doubt that it was the. pistol of the accused 
which fired the fatal shot, that does not matter, If you are satis- 
fied, on the other hand, that the shot was fired by one’ of those 
"persons. in furtherance of the common intention, if that be go, then 
it is your duty to find a verdict of guilty.” 

The non-direction is alleged to consist in the omission of the 
trial Judge to draw the attention of the jury to the defence of the 
accused, save and except a mere reference to the statement of the 
accused, recorded under section 342 of the Criminal Procedur: 
Code. It will be convenient to ¡consider the questions of erroneous 
‘direction and non-direction separately. 


First, as to erroneous direction. The contention has been put. 


forward on behalf of the accused that~the direction specified is 
founded upon an erroneous view of the scope and effect of section 


34 of the Indian Penal Code. In support of this argument, reliance | 


‘has been placed principally upon the judgment of Stephen J. in 
Emperor y. Nirmal Kavita Roy (1). n that case, Stephen J: ruled 
- G Gg LL R A enie 1072 (1088), € let ee bay I : 
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that section 34, read according to its own terms without reference 
to the doctrine of the English Law, applies only where a criminal 
act is done ‘by. several persons. of whom the accused charged 
thereunder is one, and not where: the act is done by some person 
other than the latter. On this basis, Stephen J. held that where 


two persons, in furtherance of a common intention of both, fire-at 


another, and one only. actually. hits and kills him, the other is 
güilty, not of murder under section zoa read with section 34, 
tut Of “attempt to “Murder; these offences do not constitute the 
game-act. Stephen J. conceded thata wider construction had been 
placed on section 34 in Queen-Empriss v. Mahabir Tiwari, (1), and — 
as will presently appear, there has been much divergence of judicial 
opinion on the subject. In my judgment the question of the true 
construction and correct application of section 34 is beset with 
graver difficulties than appear at first- sight, and as I have arrived 
at a conclusion contrary to the opinion maintained - by Stephen J. 
who had made a profound study of criminal law, both Indian: and 
English, itis only fair that bis‘views should be stated in-his own 
words. The exposition of these: views, concisely get out in his 
judgment in Emperor v. Nirmal Kanta Roy (2), was amplified and 
restated by’ him in the following extract from a letter published by 
him in the Calcutta Weekly Notes, Vol. XVIII p. 222 short notes.:-, 


“The case made by the prosecution which had to be put before.the 
Jury may, for present purposes, ‘be presented in the familiar style of 
an illustration thus: ‘A and B set out to murder C. Both fire pistols 
at him. A hits him and kills him. B misses him.’ Does B’s act come 
under section 34° “That section runs—“‘when a criminal act is done 
by several persons in furtherance of the comron intention of -all, 
each’of such persons is liable for that act in the same manner as if 
the'act were done by him alone.” 1 held that as the act in question 
was the killing of C and as that was represented as having. been 
done by A alone the section did not apply to the case, I am ‘not 
now concerned to - consider the merits of this decision from a legal 
point of view, but I believe that it is contrary to the view: of the} 
section generally held by the profession hitherto and it is certainly: 


_ opposed to the statement of its meaning contained in Mr. Mayno’s 


note thereon in ‘his well-known work. The note is as follows: 
‘When several persons unite with a common purpose to effect any 
criminal object all -who assist in the accomplishment of that object ; 


(1) (1899) LL, R: 31 All. 263, ye Ge (a) (1914) L L. R. 41 Calç. 1074... Wi 
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"where the crime is being committed, ‘and ighorant ‘of what is actually 
“beib done.’ For reasons that I neéd not repeat 4 think that this 
Pigs wrong ; ‘but I believè that I Have ‘discovered ‘the source of-the 
‘error, and if Jam right it isa curious ‘example -of ‘the difficulty 
‘that attends the application of English- law to India, even in ue 
‘form of a most carefully prepared Code." i 

È cwhat I „believe has happened is that' the old English . law as 
to parties to the commission of an`offence has proved. too strong 
for the purifying effect of the Penal Code ; and that’ its complexity 
has proved so attractive’ to' the most learned of “our commentators, 
‘and I may add. to our highest judicial’ officers, that! they have read 
a perfectly-simple enactment in a-highly : artificial way in: order t to 
retain at least a flavour of'it, ` pe MK Ti 
d2 “I'wilt therefore state as’ shortly as may be ‘what I undérstand 
the English law to be, and then’ consider: -how: the’ Indian Meee 
ee adapted it-to India.'' EAM th 

"Taking Russell’ on Crimes, Ch. V,°and- distal Divert 

a IV, as my ae is eer -law mpal vey yoni A is as 
follows :-— ihe 

“A principal in the first eee -isthe man‘who conimits the 
Crime with his own hands. A principal in‘the second degree is 
one- who is present aiding: and abetting; and (here comes in 
Mr. Mayne’s explanation of section 34) he may be present though 
heis not really there, but only thereabouts watching for saat 
Or standing ready to assist. 

< “An-accessory before the fact isa man who procures, etc.; or 
_ abets another to Commit: or in committing a crime, but is not there 
‘or:thereabouts when it is committed. ae | 
3: “An accessory after the fact is a man who helps the-criminal to 
‘escape; he: completes the group, but- otherwise it is 5 tangceasary 
“to: consider him for present purposes, ` 

JL omit any consideration of the’ nomapplication of ‘these rules 
‘to. misdemednours or treason; but a glance'at the cases in Russell 
(and their: number ‘might be indefinitely’ increased) will show how 
little ‘Our ' predecessors ‘were open to the’ reproach of neglecting 
any .technical points that possibly would be avaiable for ‘the 
defence of prisoners. + ; 

"Such was the English law before 186%. But in that year the 
inconvenience of those Clumsy distinctions that had slowly grown up 
since the time of Hale—it is curious how many inconveniences the 
English criminal law owes to his agé, if not ‘to him—was, clearly Te- 
eognised, “and drana was takén-of ‘thé framing of the Consoli- 
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dation Acts of that year to correct: it. - The" correction contained 


_ In the Accessories and Abettors Act, 24 and 25 Vict, c. 24r, is 


characteristic of English legislation in such matters as it abolishes 
the distinction and leaves the difference, It consists of an enact- 
ment; to the effect that ‘accessories before the fact, principals in. 
the second degree and principals in the first degree are each’ 
considered as having committed” the crime, and may be tried as if 
they had committed it. (Stephen, Art. 45). 

“How did the Indian Legislature deal with this position ? The 
Penal Code was after much consideration, finally passed -on the 


6th October, 1860. The English Accessories and, Abettors Act, 
‘wag, also after prolonged investigations, passed in the following 


August. The two are no doubt closely connected, though I am not 
able at the moment to trace the connection. In 1846, however, 
we find the Commissioners who were preparing the Penal Code 
studying the labours of a commission then performing similar 
work in England, and evolving in paragraph (8) of their report a 
rudimentary edition of our section 34. That paragraph ‘clearly 
shows that they saw that the distinction between degrees of Prin- 
cipais must be’ abolished,:and in the following paragraphs they 
consider various difficulties, which no doubt led them, or rather 
their successors, to their very short but sufficient method of dealing’ 
with Abettors. Ultimately in paragraph 662 to their postscript they- 
are naturally pleased to find that the English Commissioners in-deal- 
ing with Principals and the punishment of Accessories, propose to 
follow the same .course that has recommended itself to them. 
These considerations lead me to suppose that the framers -of the 
Penal Code, as we have it, meant to do what I think they in fact 
did, namely, to distinguish betwean a man who does a thing—the 
credit of the simplicity of the phrase is theirs—and the men who 
abets him, making the latter however punishable as though he were 
the former, and Ch. V. of the Code is the result. | 

“What then, it will be asked, is the use of section 34? “The am 


_ swer isto be found in section 3 of the Code of 1837, Macaulay's 


Criminal Code, and the Illustrations thereto. The section is practi- 
cally the same as our section 34, though it is more obscurely ex- 
pressed. The Illustrations are shortly (1) A digs a pit intending 
to cause some one’s death. B covers it with turf with the same 
intention. Z falls in and is killed. Both- A and B have committed 
culpable homicide. (2) A and Bare gaolers having charge of Z 
ultimately. They both omit to furnish Z with food, intending to 
cause his death. Z dies of hunger.. Both A and B have committed 
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culpable tonice The language of the section has been changed, 
and -the illustrations have been dropped; bat I believe. the Jaw 
is as Macaulay planned it. Thatis, the man who doesa thing is 
principal, and one who puts him on or helps him to do. it is an 
abettor- whether he is present or. not; and aheng are no other 
parties. a 
“But there remains another little pice an that is is section 114. 
I need not set Out its terms. But what I suspect is that the Com- 
missioners could not help preparing a little resting place for the 
ghost they were laying. What they had in their minds was that a 
principal in the second degree really. differed from .an abettor, 
and must be provided for; they therefore intended to say that 
whereas an abettor was to be punished as if he had done the thing 
(the phrase will bear repetition); if he was present he was to be 
deemed to have done. it, which,. after all, was and is English Law. 
Practically I cannot see that this makes any difference, as the 
punishment for the-thing is all that need be considered. 

. “If therefore the section said what I think it was intended to say, 
I should think -it- superfluous. But it in fact says some thing else, 
and when the abetting consists in attempting to do what another 
man did, which is a most effective method of adding, the section 
does not apply, because I think it must be impossible ` to attempt 


to do a thing if you are not there. The result is that it will often — 


apply, as it did in my case, to charges which are of no importance 
in comp°rison to the abetting. The distinction between sections 
top and 114 really depends on the difference between being 
punished as if you had done a thing,. and being deemed to have 
done it, which seems to me merely inconvenient.. 

“I should. therefore be glad to. see section 114 repealed. But at 
the same time: the principle laid down in Mr. Mayne’s note 
seems-to me quite a sound one and I should like to see section II4- 
replaced by-an enactment that where several persons take part in the 
execution of a common criminal purpose, each is to be deemed to 
havé committed every offence committed by any one: ‘of them in 


execution of the purpose. . This is the: ‘English law according to` 


Stephen’s Digest, Art. 30, and we are. of course familiar with the 
principle in section 149. The ground of such an ‘enactment may 
` be covered by sections 107, r09, in fact I think it usually would be. 
But some such enactment would make the matter perfectly plain.” 
It may be observed that the historical investigation” undertaken 


í b Stephen J in his judgment in Emperor y, Nirmal Karta Koy (1) . 
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1924. not go far- enough. No reference is made to the principles which 
Bap ee regulated the liability of principals and accessories at the time of.the 
pe introduction of the Indian Penal Code. A very useful historical sum- 

aren s 


mary will be found in the well-known Digest of Criminal Law by, 
F. L. Beaufort, 1857, Vol I, pp. 40-47, where reference is made to 
Reg. 53 of 1802, section 4, the Hedaya. Vol. II. 30, 104, 133, Vol. 
IV. 302 and decisions of the Nizamat Adalaut; these took » 
a very- stringent view of the liability: of joint actors. But such 
a historical survey is not permissible in the “interpretation of 
section 34. Such reference to the history of legislation 
can only be legitimately made, as was done by the Judicial 
Committee in Zswart Prasad v, Lal Chaterpat (1), and Brown v. 
McLachlan (2), when reasonable doubt is entertained as to the true 
construction ‘of a statute. The operation may, however, be easily 
carried too far, and may, in the case of codifying statutes, lead to 
results which- have been emphatically condemned in decisions of 
the-highest authority ; see, for instance, the observations of Lord 
Herzchell in Bank of England v. Vagliano (3), of Lord Watson in 
Robinson v. Canadian Pacific Railway Co. (4), and of Lord Macna- 
ghten in Narendra Nath v. Kamal Basini (5). The proper course 
is, in the first instance, to examine the language of the statute, to 
~ interpret it; to'ask what is its natural meaning, uninfluenced by 
considerations derived from.the previous state of the law. To 
begin with an examination of the previous state of the law on the 
point, is to attack the problem at the wrong end; and it isa 
grave error to force upon the. plain language of the section of an 
Indian statute an interpretation which the. words will not bear, 
‘on the assumption of a supposed policy on the part ‘of the 
legislature to adopt orto vary, as the case may be, the rules of 
‘the English law on the subject ; see the decisions of the Full Bench 
in KripaSindhu v. Annaza Sundari (6), and. Satis Chandra ve 
Ramdayal (7); see also Baleshwar v. Bhagirathi (8). We must 
consequently examine, in the first instance, the terms of section 34. 

In the Indian Penal Code, as enacted in 1860, section 34 was 
“ezpiessed in‘ the- following- terms : 
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U) üa M. I. A. 100 (130) (2) (1872) L, R. 5 P.C. 443 (550). 


(3) (1892) App. Cas. 107 (144). (4) (1892) App. Cas. 481 (487). 
(5) (1896) L. R. 23 I. A. 18; L L. R, 23 Cale. 563. ` 
(6) (1907) 1. L. R. 35 Calc. 34 (55); 6 C. Le J. 273. at 


(7) (t920) I. L. R. 48 Cale. 388332 C. L. J. 943 34 C. W. N. R 
(8) (1ç08) 1. L R., 35 Calc. 701 (711); 7 O L.-J. 563. 
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“Whena criminal sctia:done ‘by several persons, -each of such CRIMINAL., 


persons’ is liablé: for that act in the same manner 288’ i it were done 1925. 
by him alone.” -© ee ee Oe Emperor . 
“In 1870 the section. was” amerided by- the lae of. s 


Barendra. 
the expression “in furtherance of- the common intention. of 


all” after the word ‘persons’ and béfore the word ‘each’. We Pooharytt, 7. 
have it on the authority of Mr. J: F. Stephen, who was Law Member 
of the. Council of the Governor- General ‘at ‘the time, that the 
‘amendment was made “so as to make the object of the. section 
clear.” It is immaterial whether the amendment was suggested 
"by the judgment of Sir Barnes Peacock C: J. in Queen v. Gora Chand 
Gope (1) as was assumed by Mahmood J. in Emperor. v. Dharam 
Rai (2) or by the judgment of Sir James -Colvile in Ganesh 

Sing v, Ram Raja (3). Itis sufficient for our present purpose to 
“note that the section is now expressed in the following terms: 
= When a criminal act is done :by several persons, in further 
"ance of the common intention of all, each of such persons is-liable 
“for that act in the same manner as if it were done by him alone.” - 

ae This ‘section does not create a new offence ; it ‘uses the expres- 

‘sion “criminal act’ and formulates'a principle of liability. - Section 

32 shows that act includes an illegal omission save where the con- 

trary appears from the context. Section: 33-shows that -ihe word ` 

* act’ includes a series of acts and the. word ‘ omission’ includes a 
serie of Omissions. Section g4- shows tbat. when a criminal act is 
done by several persons, each is liable as if he- did it alone, ~ pro- 

“vided the act is done in furtherance of the comnion intention of- all. 
Section 35 shows that ‘when an act, criminal only in respect of know- 

“ledge or intention, is done by several persons, each person, joining 
- With criminal knowledge or intention, is liable as if he had done 

*it alone with that knowledge - or intention.: Section 36 shows that 
“when an offence is the effect partly of an act or partly ofan omis- 
: sion, it is one offence only. Section 37 shows that when an offence 
“is committed by several acts, each person ‘intentionally committing 
one of those acts singly or jointly with others, commits tte offence. 
be be guilty of different offences. To justify the application of section 
_.§4, it 18, Consequently, necessary to prove.what may be briefly des- 
` cribed as a common act and a common intention, The real difficulty 

emerges when we are called upon to decide, on the concrete facts 


cy 


(1) (1866) 5 W. R. Crog; Bi Ly R. F. B. “445: y e a 
` (a) (1887) All. W: N: 236 (237). - 
(3) (1869) 3 B. L. R. 44.P Ciia W. R. 38 P. C. 
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CRIMINAL. of a -giveh case, whether the criminal act can be-said to have been” 
sgag done by several persons ; in other words, what is it that is-involved> 


Kenco in thẹ expression “a criminal act is done” when there is more 
ge than one person who has contributed to the result. Lam persuad-» 


“ed that it is not possible to frame a universal formula which will; 
manna jen, ¥ comprehend all imaginable combinatidns of circumstances, > ' 

g Reference has been made to'opinions of commentators which, in 
dome instances at least, do not go to the root of the matter. 
The.commentary on the Indian Penal Code by Mr. W. Morgan 
and Mr. A. G. Macpherson may be mentioned as an’ illustration, 
though their-opinion, so far as it goes, is entitled to the highest 
respect. Mr. Morgan was Clerk to the Legislative Cotncil and ` 
assisted Sir Barnes Peacock when the Bill, which was subsequeritly., 
enacted as the Indian Penal Code, was "put into. its final i 
form; he was one of ‘the Judges of this Court . till he 

_ Was appointed the first Chief ‘Justice of the Agra High Court. 
Mr. Macpherson also was for many years a- Judge of this Court. ` 
The only observation which they have to offer on ‘section 34 is that ` 
“ the actual doers, who are the persons teférred to here, are to be’ 
distinguished from those who abet the doing of a thing ;” they > 
then add that the law concernitg principal actors is contained in - 
sections 34, 35 and 37, while what constitutes an abetment is ex- - 
plained in Chapter V. The question, however, remaios who are the 
persons who may, ina particular case, be rightly regarded as T 
actual doers, o a 

“Tir. Mayne in the notes on section 34, in his edition of the 
Indian Penal Code, quotes with approval the following passage ` 

= from section 439 of the Commentaries on the Criminal Law. (1856) 

by Joel Prentiss Bishop, an American Jurist of high repute: 

“The true view is doubtless as follows : Every man is responsi- - 
ble criminally for what of wrong flows directly from his Corrupt. 
intentions ; but no man, intending wrong, is” responsible for an 
independent act of wrong committed by another.: If one pérson _ 
sets in motion the physical power of ‘another person, the former is 
criminally guilty for its results. If he contemplated the ‘Tesult, he’, 
is answerable, though it is produced ina manner he did not con- 
template, If he did not contemplate the result in kind, yet if it was 
the ordinary effect of the cause, he is responsible. If he awoke into 
action and indiscriminate power he is responsible. If he gave ` 
directions vaguely and incautiously, and:the person receiving then . 
acted according to what might be presumed to have been his un: — 
derstanding of them, he is responsible, But, if the wrong done was a 


= 
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fresh and- independent wrong springing wholly-from the mind- of 
the doer, the other is not criminal-therein, merely, because, when it 
was done, he wasintending to be a partaker with the doer ina 
different wrong. - These propositions may not always be applied 
readily: to cases.arising, yet they seem to furnish the’true rules.” 


This exposition is reproduced by : Bishop, ‘with slight variations, 
in the latest edition of his great work (New Commentaries, 1892, 


Vol I, Ch. XLV, section 641). .Mr- Mayne, adhered to this 
view in his work on the Criminal Law of India (Fourth edition 1914 
p.. 238) where the following statement occurs : “ “ Where. several per- 
sons unite, with a common purpose, to effect any criminal- object, 
all who. assist in the accomplishment of- that. object are equally 
guilty, though some may: be at a distance-from the. spot. where 
the crime is.-committed and ignorant of. what . is actually d done.” 

This is manifestly based on the assumption - that, i in -certain circums- 

tances at least, all who assist in the accomplishment ' of a common 
purpose to do a criminal act may .be -deemed to have done that 


act” within the meaning of section 34. This view. cof section 34 


does not necessarily render section. 149 -superfluous as was urged 
on. behalf of the -prisoner. Section 34 speaks of ' common inten- 
tion” while section 149 refers to“ common object”. Besides this, 
section 149.comes into. operation only when there is an unlawful 
assembly of five or more persons as required - by section 141, and in 


‘that event: it has a, wider scope than section. 34; In this connec~ 


tion reference may be made to the- judgment -of Field-J in Empress 
v. _Thubboo, Mahto (1) where the recondite; problem is. considered, 
whether, a prisoner, who is constructively guilty _of murder under 
section 34 can be said to have committed the offence of murder 
within-the meaning of section 149 so as to make other ee 


. guilty by a double construction. Shes 


“A similar. yiew is indicated by Sir Michael fro oster i in his Dis- 
course. on Crown Law, 1829, p. 350: >a e ~, 


at t Several persons set out together, or -in iai ere upon’ 


oné common design, be it murder.or other felony, or for any other 
purpose unlawful in itself, and each taketh the part assigned to 


him: some to commit the act, others to watch at proper distances 
and stations, to prevent a, surprise, or to. favour, if need be, the 


escape of thosewho are more immediately engaged... They are all, 


provided the fact be committed, in the eye of the law present ‘at it ; 
for it was made 2 common cause with them, each man operated i in 
his station at one and the same instant . toward the same common 


(1) (1882) I. L. R. 8 Cale. 739. ` (sare T 
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end; and the part each man took tended to give countenace, en 
couragement,-and: protection to the whole gang, and to ensure the 
success of their common enterprise.” 

- Sir Michael Foster adds in `a ‘later passage (p. 351) that “in 
combinations of-this kind, the mortal stroke, though given by one 
of the party, is considered'in the eye of the law and of sound reason 
too, as given by every individual present and abetting ; the person 
actually giving the stroke is no more than the hand or instrument 
by which the others strike,” or, as‘ he phrases it later on, “ the 
atroke‘of one-is, in’ consideration of law, the stroke of all” ; ‘sée 
Pleas of Crown by Hale Vol. I. 437, 463; Vol IL 344, 3453 
Pleas of the Crown by Hawkins Vol IT. Chap. a9, sections a1, 22 ; 
Pléas‘of the Crown by East Vol. I. yo. The ‘theory which under- 
lies this view is that if'one has the criminal intent and another 
does the criminal act, the intent not contributing to the act, not 
strengthening it, and not in any way icfluencing it, there is in tho 
former person no ‘crime ; but: it is otherwise if there isa Na of 
intent and act. l 

The subject, as‘is fairly clear, is‘by no means free from difficulty 
and the principle is analysed with great acuteness by Collett in his 


_ Comments on the Indian Penal Code, 1889, pp. 2-5. He sums up 


his conclusion concisely i in the statement “ that community of cri- 
minal intention determines the community of liability in every 
instancé of accession at the fact.”* In illustration, he refers to the 
two contrasted cases viz., the Sissinghurst House Case (1) where an 
assistant of a constable was killed by some members of a riotous 
assembly and Æ. v. Sarum (2} where three soldiers went together 
to rob an orchard. As instances of cases where the question as to 
what constitutes community of ,action, he refers to the decisions i in 
R. v. Salmon (3), (where three soldiers went to practise firing with 
rifle), Æ. v. Coney (4) where a crowd assembled to witness a prize 
fight, Queen v. Sabed Ali (5), where, in an attempt to eject a man 
from land, a gun was fired which caused the death of one of the 
party resisting, and Æmperor v. Jhubboo Mahton (6), where the 


nature of the wounds inflicted by different assailants on different 


parts of the body of the deceased could be ascertained: The 
divergence of opinion expressed in some of these cases, specially 
in Æ; v. eine (4) forcibly illustrates the difficulty inseparable 


# Page, : 
_ (ry (1673), 1 Hale P. C., 462. (a) (1697) Foster 493. 
(3) (1880) 6 QB. D. 79. (4) (1882) 8 Q. B. D. 534. 


: (s) (1873) 11 B. LR. 347 ; 20 W. R. Cr. 5. 
(6) (1882) I. L, R. 3 Calc. 759. 
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from the application of a general, principle like that embodied in 
section 34 to the circumstances of an individual case... This. is 
fully realised when the cases to be found in. our Reports are 
closely examined. In-this connection, -we may ‘usefully recall 
y Leathem (1), and of Lord Haldane in: Kreglinger v. 
New Patagonia Meat and Cold. Storage- Coy (8) as to the 
misuse of judicial precedents. The language of-a judicial 
pronouncement must be` understood. as spoken “in reference to 
the facts under consideration and limited in meaning by those facts ; 
the generality of- the expression which may-be found there is not 
intended to be an exposition of the whole law, but i is governed and 
‘qualified by the particular facts-of the case in which such expres- 
Sions are to be found. It follows as a corollary that a case is only 
“an authority for: what itactually decides and cannot be quoted for 
a proposition that may seem logically to-follow from it. 

The earliest cases in this Court, such as, Queen v. Jan Mahom- 
med (3) and Queen v. Ruchse (4) do not examine the princip'e, but 
assume that when two persons take an active part in a murder, they 
‘become principals in the first degree, though.one of them only may 
have been the. actual killer. This was apparently the opinion of 
{Sit Barnes Peacock, C. J. as indicated in the case of, Queen 
V, Gora Chand (5) where he stated that if several persons go out 
_ together for the purpose of apprehending a man and taking him to 
the Police station on a charge of theft, and some of the party in 
' the -prezence -of-the others beat and. ill-treat ‘the ran ‘in a cruel 
and violent manner, and the others stand. by and look on without 
“endeavouring to dissuade them from their cruel and. -violent conduct, 
| those who have to. deal with the facts might very , properly infer 
„that they were ‘all assenting parties and acting in concert and that 
‘the beating was in furtherance of a common design. On the other 
HA |. hand, all who are present do not necessarily assist by their presence 

_every_act that is done in their presence. Markby, J, took a similar 
- view in Queen v. Hyder (6) when he stated that if a màster accom- 
, -panies a servant, knowing the Jatters intention to commit murder 
and is present at the commission ‘of the murder, ‘although he ‘struck 
_ no blow, . still he.is guilty as a principal ; the reasonable presump- 
| tion was that both were acting witb.a common intent. . Markby, J. 
adhered to this view when in Queen y y. Mohamed Asger (7) he re- 


) (1901) App- Cas. 405 GA (2) (t914) App “Cas; 25-(40). 
A (1854) 1 W. R. Cr. -~ (4) (1865) 2 W R. Cr. 39. 
. (8) (1866) 5 W.R. Cr. ie ; B. L. R. Sup. Vol, 443. . oa 
(6). (1866) 6 W. R. Cr. 83. (7) (1874) 23 W: R. Cr., 114. ; 
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iterated that if a blow is struck by A in the presence of and by the 
order of B, both are principals in the transaction. He added that 
where two persons join’ in beating a man and he dies, it is not 
necessary to- ascertain exactly what the effect of each blow was The 
game view was emphasised by him in Queen v. Gour Chunder (1) 
where he. ruled that if each of several persons is proved to have 
taken part in beating a man so as to break his ribs and cause his 
death, each is guilty, asa principal, of the murder of the deceased. 
The next case in this Court which deserves special mention is 
that of Queen Empress- ) Hara (2) which was tried by Norris J. 
and a special jury and led-to a review under clause 26 of the 
Letters patent. One of the instructions given by Norris J to the 
“jury was” that if two shots were fired by two men and both men 
fired at the deceased with-the intent to kill him, and it was not 
proved who fired the shot which produced the fatal effect, both 
were guilty of murder. -Itis significant that Norris J, when at the 
‘Bar; had acted as counsel for the prosecution in A.w. Salmon (3) 


~ 


the decision wherein would support the instruction in question, | 


The Advocate General certified that the instruction did require 
further consideration. But the point was left undecided, as the 
conyiction was ultimately set aside on the ground that it had been 


‘based on the uricorroborated testimony of an accomplice, There 
‘is, however, a long catena of later cases which contain expressions 


of opinion some of them obiter dicta—which militate against the res- 
tricted interpretation placed by Stephen J. on Section 34. Amongst 
these decisions may be mentioned Sri Prosad y. Empress (4); Keshwar 


` Laly. Giris Chandra (5); Nibaran Chandra v. King Emperor (6); 
Khudiram v. Emperor(7) Gouridas v. Emperor(8); Emperor v. Mor 


gan ()); Jhakzi y. “King. Emperor (10); Reeazuddi v. King Emperor 
(11); Jamiruddi v. King Emperor( 12); Manindra v. Emperor (13) ; 
Emperor v. Nagendranath (14) and Foesullak-v. King Emperor (15) 


“In some of these cases, the Court declined to apply section 34, not: 


because the act could not be saidto have been done by several 
persons, but because there was no proof that it had been done 


in furtherance of the common intention; these cases furnish a 


(a) (1875) 24 W-R. Cr. 5. (3) (1890) I. L. R. 17 Calc 642. 

(3) (1880) 6 Q. B. D 79 (4) (1899) 4 C. W. N. 193. 

(5) (1¢02) 1. L. R. 29 Calc. 496. (6) (1907) 11 C. W. N. 1085. 

(7) (1908) 9 C L. J. 55- = (8) (1908) 1. L. R. 36 Calc. 659. 
_ (g) (1909) 1. L. R. 36 Calc. 302; 9 C. L. J. 204; 13 C. W. N. 362. 

(10) (1912) 16 C. L. J. 440. (11) (1912) 16 C. W. N. 107% 

(12) (1912) 16 C. W. N. 909. (13) (1914) I L. R. 41 Calc. 754. 

(14) (1915) 21 C Le Je 396°, (15) (1920) 25 C, W, N, 24. 


Vorn Kak . ion court. 


og indication that the. Court: would have- Applied section 


.if_a-;common intention had. been “proved. “In one, of 


ae cases Emperor v. Morgan (1) the. Court expressly relied 
“upon the decision in X. v. Salmon (2). The bullet which killed the 


, deceased was fired by one or other of the accused, but it was impos- 
-sible to say which of them had fired it; the Court expressed the 


opinion. that the rule laid downin Æ. v. Salmon (2), might be 
applied. In another čase, Amrita Lal Bose v. Corporation of Cal- 
autia (3), the question was examined from first principles, from a 
different standpoint and irrespective ‘of the provisions of section 


"34, and it was ruled that asa general principle of criminal law, 


„all who participate in the commission ofan offence are severally 
Tesponsible, as though the offence had been committed by each 
of them acting .alone, and consequently .each must be. separately 


punished. On the other hand, the decision of Stephen J. in, 


Emperor v. Nirmal Kanta Roy (4) was followed . without question 
in King Emperor v. Profulla (5), There is thusa preponderance 
of authority in this Court against the limited construction of section 


34, which found favour with eee J. in King mild v. Nirmal 


Kanta (4). . 


`A similar divergence of judicial opinion is traceable thrdugh ¢ the 
_~-decisions pronounced by the Allahabad High Court: Empress v. 
Dharm Rai (6); Queen Empress v. Makabir (7); Queen v. Senta (8) ;- 


-Emperor v, Nageshwar (9); Emperor v. Bhola Singh (10) ; Dhian 


-Singh v. King-Emperor (11) ; Emperor y. Kanka (12); Emperor v. 
Ram Newas (13) ; Emperor v. Hanuman (tq) ; Emperor v. Chandra: 


Singh (15); Emperor v, Gulab (16) -and Bhagwana v. Emper- 
or (17). How the pendulum has swung will be appreciated when 
we miention that Queen v. Mohabir (7)--which was pressed upon 
the attention of Stephen J in Æmøsror v. Nirmal Kanta (4) was 
dessented from in Queen v, Senta (8) and Emperor v. Nageskwar (9) 


(1) (1909) 1. L. R. 36 Cale. 3027 9 C. L. J. 2045 13 W. N. 362. 
(2)((1880) 6 Q. B. D. 79. 


(3) (1917) 1, L. R. 44 Cale, 1025; 2360C. L. J. 2153 21 C. W. N. 1016, 


° (4) (1914) I, L. R. 41 Cale, 1072. (s) (1922) I. L. R. 50 Calc. 41 (47). 
(6) (1887) 7 All. W. N. 236. - (7) (1899) I. L. R. 41 All. » $63. 
(8) (1899) 19 All. W. N. 186; |. L. R. 18 All. 404 note. 
(9) (1906) I. L. R. 28 All. 404. “(10) (1907) I. Lk. R. 29 All 282. 
(11) (1912) 9 All. L. J. 180. (12) (1912) I. L. R. 35 All. 429. 
(13) (1913) 1. L. R 35 All. 506. (14) (1913) ILL. R s5All, 560. 
(15) (1917) 1. Li R. 40 All. 193, (16) oe L. R. 40 All. 686. 


(17) (1919) 17 All. Li J. 1095. 
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Criminal | while Dhian Singh vý. King-Emperov(1) was questioned in Emperor 


1923 v. Ram Newas (2); Emperor v, Hanuman (3); Jafar v  Emper- 
Eai or (4) ; Karan. v. Emperor (5) ; Emperor v, Gula (6); and ae 
_ Ue Karim v. Emptior (7). 3 
Barendra. : 





«Tn the Madras High Court what may be called the liberal inter- 

Mookerjee, F- pretation of section 34 is supported by the high authority of Sub- 

rahmania Iyer J inQueen v. Raru (3) and Queen v. Duma (9). But 
a discordant note‘ has been recently sounded by the decision in|. 
Aydroos v. Emperor - (10) where it was ruled that to justify the 
application of section 34, evidence of some distinct act by the ac- 
cused which can be regarded as ‘part of the criminal act in ques- 
tion is required ; see also Queen v, Zhornath (11). 

In the Bombay High Court, Westropp C. J. in ‘Imperatriz ve 
Pitamber (x2), apparently inclined to the view contrary to that 
adopted by Stephen J. The later decisions in Queen v. “Afagan- 
lal (13); Emperor v, Subbappa (14); Emperor v. Chottalal (15) and 
Emperor v. Haribijal (16),-cannot be claimed as decisive authorities 
ih support of either of the conflicting views. ; 

' In Lahore there has been a similar diversity of judicial opinion. 
But it is worthy of note that two of the latest cases viz. Harnain 
-Singh v. Eniperor (17) decided by Chevis and Raoof. JJ. and 

Bahal Singh v Emperor (18) decided by Rattigan C. J. and Raoof 
J. lend strong support to the opinion expressed by Stephen J. A 
different note was, perhaps, sounded in Raja v. Emperor (19) and 
Dangarkhan v. Emperor (20), where Emperor v. Mohna (21) and 
Empress v. Mahabir (22) were followed, while the decision in 
Allahditta v, Crown (a 3) really:presents no difficulty on its special 
facts. = 
. In Patna, a similar difference of attitude is traceable ‘through: 


ae 


(1) iota) 9 All. L. J. 180. (2) (so13) JL L. R. 35 All. 506. ; 


(3) (1914) L L. R. 35 All, 560. (4) (1916) 14 All. L J. 789. 
(5) (1916) 14 All. L. J. 792. Š (6) (1918) |, L. R. 40 All. 686. 


(7) (1920) a1 Cr. L. J. R. 734. (8) (1896) I. L, R..19 Mad. 482. 
(9) (1896) 1. L. R, 19 Mad. 483. i a 
(10) (1922) Mad. W. N 800; 17 Mad, L. W. ar. 

* 1) (1886)i1 Weir 495. (12) (1877) 1. L. Roa ea, 61 (66). 


Y 


(13) (1889) I. L. R. 14 Bom. 115. (14) (1912) 15 Bom. L. R. 303; 


(15) (1912) 1. L. R. 36 Bom. 524. (16) (1915) 17 Bom. L. R. 906. ` 
(17) (1919) P. R. 31 ; 30 Cr. L. J. R. 635. ; é ah 
(18) (1919) P. R. 34; 20 Cr, L. J. R. yix. , - : 
(19) (1919) P. L. R. 18; 20 Cr. L, J. R. 369. (20) (1922) 23 Cre Le J. 593» 
(21) (1ç01) P, R. 16. (2a) (1899) I..L. R. 21_Alb 263. 
(23) (1922) 4 Lah. L. J. 276. 2 YZ 
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thé “decisions. In Zacko Singh vy. ‘Emperor (1); four persona 
formed: themselyes into a body. with’ the common object of “beat- 
ing-the complainant, and while two of them assaulted ‘him, the 
other two stood by, armed with Ja/Ais, ready to take part, if 
necessary ; it: was ruled that the latter two were equally 
guilly, with the -others, of an offence under section 323-Indian 
Penal Code, The later- decisions in-Xs/daran v. Emperor (2) and 
Satrughan. V. Emperor (3), however -indicate a distinct reluctance 
on the part of the Court to push the application of section 34. 

. -What irreconcilable difference of opinion is possible in this 
class. of casés .is* illustrated by the decision in Emperor y. Moka- 
bir (4) where two of the Judicial Commissioners (Rafique and 
Kanahia Lal) took a limited view of the scope .of section 34, while 
the third (Lindsay) adopted a libéral construction, in the-application 
of the principle to a fairly simple state of facts. Reference may 
alo be made to Jmperator v. Vakial (5), where the two Judicial 
Commissioners (Pratt and Fawcett) followed Gauridas v, Emper- 
or (6) ; there A had struck B with a hatchet ; B. fell down where- 


upon C hit B and B subsequently died. The Court declined to . 


apply section 34 on the ground that it was nota necessary inference 
that © had, a common intention with Ato kill B. Reference may 
also be made to King Emperor v. Kala Nanji (7) decided i in the 
Chief Court of Criminal Justice in Kathiawar, ` 
The Courts i in Burma have been faced, from time to “dine: with 
the question of the application of section 34 to a variety of circums- 
tances, and as might be anticipated the pronouncements are by no 
means easy to reconcile, Amongst recent cases may be mentioned 


Nea Po Sein (8); Pha Laung (9); Nga Tun Ba v. Emperor (10) 3, 


Tha Mya v., Emperor (11); Emperor v. Cook (ta); Nga Bai v, 
\ King Emperor (13); Nga Shwe On WANG (14); Po Ya v, Anpe 


(1). (1917) 18 Cr. L. J- 382. 

. (2) (1917) 4 Pat. L. W. 1203 tọ Cr. L, f 789. 

- (3) (1919) 20 Cr. L. J. 28). - 
(4) (1912) 16 Oudh Cases 193 14 Cr- L. J. R. 241. 
(5) (1911) 5 Sindh L. R. 2473 13.Cr. L. J. R. 538. 
(6) (1908) I. L. R. 36 Calc. 659. 


(7) (3904) 1 Cr. L. J..R. 920. ` (8) (1902) ı L. B. R. 233. 


(9) (1996) 3 L. B. R. 2643 5 Cr. L. J. R. 414. - - 
(10) (1907) 14 Bur. L. R. 2643 7Cr. L. J. R, 205 . n. | 
(11) (1908) 4 L. B. R. 271; 8 Cr. L. J. R. 272. f - 
<" (13) (1914) 7 Bur. L. T. 187; 7 L: B. R. 319; 15 Cr. G. J. R, 243. 
- (13) (1914) 15 Cr. L, J. R. 484- e 
- G4) (ag19) 13 Bur. Le T, 47; 10 L. B. R. 117; 21 Cr, LJ. R. 678, 
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vor (1); and Po Myang v. Emperor (2), while amongst the earlier - 


decisions, the most noteworth are Maung U v. Quen (3), and : 


Hakim Ali v, Quesn Empress (4). 
This analysis of the course of decisions in the different, Courts 


which administer criminal justice according to the Indian Penal- 


Code discloses a deep-seated divergence of judicial opinion as 
to the true interpretation of section 34. The apparent simpli 


city.of the language of thg section is delusive, as it- furnishes - 
no test to determine when a particular-criminal act may -be said to - 


have been “ done by several persons” ; and the consequence has 
been that the Courts have sometimes, in their reluctance to apply 
the section to the facts of the case before them, come to the con- 
clusion that the criminal act was not proved with certainty to-have 
been done in furtherance of the common intention of all. In my 
judgment, the exposition given by Stephen J places too narrow an 
interpretation upon section 34, and that the question whether a 


r 


particular criminal act may be properly held to have been “ done - 
by several persons” within the meaning’ of the section cannot be - 


answered regardless of the facts of the case. To show that the 
problem may require solution in the most diverse circurnstances 
imaginable, we may refer to Breese v: State (5). In that case the 
accused had agreed with others to comm't a burglary in a stare house 
at night. Asa part of the said agreement and to facilitate the 
breaking and entry and to lessen the chances of detection, it was 


agreed that the accused should on that night decoy the owner away ` 


from thé store where he usually slept, to a music party about a mile 
distant, ‘and detain him there, while the other confiderates were to 
break and enter the store and remove the goods. The parties did, in 
fact, perform their respective parts of the agreement, and the burglary 
was successfully committed. The Supreme Court held ‘that’ the 
accused was constructively present at the breaking and entry.by his 
confederates and could be convicted as principal therein. Peck, J. 
referred to the decision in Æ. v. Standley (6), as an authority for the 
proposition that if several persons’ act in concert to steal a man’s 


w 


goods and hè is induced by fraud- to trust one of them in the” 


presence of the others with the possession of such goods and another `- 


of “them entices him away, in’ order that the man who has the | 


(1) iga 13 Bur. L, T. 44; 21 Cr. L. J R. 797. 

(2) (1920) 10 L. B R. 2693 14 Bor. Le i535 22 Cr L. E R. 593: l 

(3) G89) E.B R. 1893-1900, 112. 

(4) (1895) L. B R. 1893-1900, 150. 4 i 

(5) (1861) 12 Ohio 145; 80 Am. Dec. 343. (6) (1816) Russell and Ryan 495. 
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goods may- carry them off,all are -guilty of felony. Reliance was 
placed also on Hess v. State-(1); where it had: been ruled that if - 
several unite in a common design to do some unlawful act and each . 


takes the part assigned to him, though all are not actually present, 
yet all: are “present in the eye of the law,- It was observed that 
the part assigned by the agreement to the accused, namely, a 
- constant supervision over the owner, while the burglary was 
effected, formed an essential part of:-the plan of the burglary 


agreed- upon, quite as much- as. the rending of the shutter or 


the forcing of the dor, A second_ illustration is afforded by 
State v. Poynier (2) where it was riled that ifa person whose 
duty dt is to guard property leaves his. post s0 as to facilitate 
the theft of the property, which to his knowlege has been 

determined upon, he should be deemed- constructively present 
and liable as a principal. Manning J. who delivered the opinion 
of the majority observed: “The test to determine whether he 


is principal rather’ than accesgory is, whether he is so situated 


asto make his personal help available—not actual physical help 
necessarily, but help of any kind—not help rendered in or by 
actual presence, but constructive presence as well. Thus if he 
watched near, or ata ‘distance to preyent his companions being 
surprised, or stationed himself to give the alarm to favour their 
escape, or was in such a situation-as to come to their assistance, so 
that the knowledge ofhis watching- or position or situation inspired 


or was calculated to inspire his companions with additional confi- 


. dence and enabled them quicker or safer or more effectually to 


commit their “crime, ‘then -he is the principal. One “need not. be 


either anveye ° witneés of the criminal act or- within hearing of it 
' to make him a principal, ' Ífhe has knowledge of. it and watches 
80 as to assist in any’ manner, -it is -enough ; 5 or if he does 
“any. act in execution of the common design ‘or to nid those who 
are imn.ediately ‘ “engaged, to escape. Each person consenting to 
tha conimission ° > of-an offence and doing any one act which 
is an ingredient in the crime or immediately connected with 
cr leading to its-commission is a principal: R, v. Flatman (3) Todd 
J. dissented,. though fe conceded that if-a party watches for 
his companions, the actual perpetrators, - to'- prevent < surprise or 
favour their escape, or give assistance-and is. near enough to 
afford it, if required, may be deémed ‘constructively present. He 
referred to the- decision in X- v. ‘Zwekewell (4), where, in circums- 


(1) (1831) 5 Ohio 123 22 Am Dec. 967. |. . (a) (1884) 36 Louisiana 572. 
(3) (1880) r4 Cox 396. i (4) (841) C& M. 31%- - 
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tances very similar, tha employee who had, in pursuance of am 
arrangement, with his confederate left the house so as to enable; 
the latter to commit the robbery, the employee had been held: 
by Coleridge J to. be not a principal in the crime, but an accessory.: 


. before the fact.. To the same effect is the decision in Æ v` 


Jefferies (1). A third illustration is furnished by ths decision in 
Stats v. Hamilton (2) which carries .hz law probably to its farthest. 
limit. There a plan was arranged to rob an express train on the; 
road; one of the parties to such plan was to ascertain when the. 
express left a certain- point and to signal to his confederates by 
building a fire on the-top of a mountain in one county which could- 
be seen by -them in another county 40 miles distant. This signal 
was’ given by him and ‘his confederates, advised by it, met the, 
express ; in ths attempt to rob it, one of the guards was killed. Tt; 
was ruled that the man who gave the signal was, in contemplation- 
of law, constructively at the scene of the homicide. Again, in People 
v. Batterson (3) it was tuled by -Haight J.-that if one -of several. 
persons acting- in -concert leads a girl’s escort away, while his cons. 
federates rape the girl,’ is -a principal in the second-degree, though 


not actually présent at the time of the rape.. I shall mention one - 
further illustration which is furnished by the decision in Common- - 
wealth v. Lucas (4) .A person, in pursuance of a pre-concerted | 


plan, remained down stairs in his own house, while his confederates. 
above, stole money <from a lodger, brought it’ down and delivered it, 
to him. Bigelow C. J. ruled. that he was a principal in the larceny 
and observed as follows: y ~ 

“To charge a person as princ’pa', a ae secant immediate 
presence at the time and place of the commission of the crime is not 
necessary. Nor is it requisite that he should be so situated as to 
be an eye or ear witness of the criminal act. It is the expectation 
of aid, in case it-is necessary to the completion of the crime, and 
the belief that his associate is near and ready to render it, which 
encourage and embolden the chief perpetrator, and incite him to 
accomplish the act. By the countenance and assistance which the 
accomplice thus renders, -he participates in the commission of the 
offence, It is therefore sufficient to hold a party as principal, if it 
is made to appear that he acted with another in pursuance of a 
common design ; that he operated at dne and the game-time for the 
fulfilment of the same preconcerted end, and was so situated as to 
be able to furnish aid to his associate, with a view to insure success 


(1) (1848) 3-Cox, 85. "= (2) (1878) 13 Nevada 386. 
(3) (1888) 50 Hun. 44; 2 N. Y. Sapp. 376. (4) (1861) 2 Allen 170. 
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in” the accomplishment‘of the common’ enterprisé.. Thus, if two- CRIMINAL, 
_ Persons agree to commit a burglary, and in order to effect their- nose: 
purpose. one òf them bredks and- enters a house: and commits a ange 
larceny therein, while. the ‘other remains outside, even ata dis- ov. 
Barendra. 


tance, in order to guard -against surprise and detection, ‘and to: pte 
receive the goods, or a portion of them, after the larceny has been  Mookerjee, F. 
cOmmitted,, there-can be no ‘doubt that the latter would be Hable 7 

as principal, although he. did not. see -his accomplice-do any act 

towards the commission of the offence. He would be, it is true, - 

an ‘accessory before the fact,-by advising-and procuring the commise. 

sion’ of the felony ; and after the fact, by receiving’ the property 

after: it was stolen; but he would also bea Principal; “because, at: 

the time:when the felony was” committed; -he co-operated: with the. 

chief perpetrator, and-aided.and abetted him in gog the facts, 

NGA constituted the “crime.” r+ 3 


“`I shall not multiply instances to show when a man may ‘be said“ 
to participate in a criminal act, lest we get lostin an` endlegs maze 
of decisions remarkable for refined distinctions such as we find i in” 
R. v. Stewart (1); R.W. Soares (a); - R. v. ‘Royce (3); R l 
v; Towle (4); R. ve McPhane (5); R. ve > Gaylor: (6) R. v. 
West (7); R. v. Jones (8); R. v. Manners (9) ; Re Vi Buttevies 
(to); R. v. Kelly (11); R. v, Badcock (12); R. v. Else (13); R, v. Da 
vis (14) ; R. v, Manning (15); R. v. Whittaker ; (16) ; R: v. Kelly (17) 
R. ¥. Vandersitin (18); R. v. Murphy (19) Rev. ‘Hotell (20) 5- 
R.v. Jordan (41) ; R. v. Locket (22); Rev. Padssey (23) ; R. v.: 
Hurse (24) ;R. -v. Bingley (25); R. ve Gogerly ` (26) ; R: v. Stand- - 
ly (27); R. y. Borthwick (28) ; R. v. Owen (29); R. v. Duffey (30); 


Lal 4 
< t S 


(1) (81g) R. &. R. 363. > : (a) (1802) 'R. &, R. 25. 
F(a) (1767) 4 Bur. 2093... ` (4) (1814) R. &. R. 314 ; 
(5) (1841) C. RM. 212. | a . (6) (1857) 7 Cox. 253; 3 -D & B. 288.. 
1 (7):(1847) 2 Cox. 237.. : - (8) (0841) 9 C. &-P. 761. nih Sek 
_ (9)-(1837) 7-C. & P. Sor. Bag.» oid (10) (1833) 6.C. & P. 147. 
_(11) (1820) R. & R. 441. (12) (1813) R, 8 R 24g: 7 O 
“Gi (1809) 1 R. & R. rga | (1g) 0806) R: & Rerig 2 o 
Plesi (1849) 2C; & K, 887; 1 Den: "467-0 pi S -4 aye. TF 
"-G6y (1848)2 C. & K. 6367 1 Den. Sto. ~- (17) (2847) 2 C. BK. 379. + 
“(18y (1865) 10 Cox. 177. _ 7. (19) (185316 Cox. 340. = 
r (20) (1839) 9 C. & P. 437s . -> (31) (1836) 7 C. & Pa, 432. — Š 
n (227 0336) 7. Ce & P. 30D., o G3 (1836) 7 C. & P. 2823, O 
(24) (1841) 3 M. & R. Abo. (25) (1821) R & R. 445° i i 
`(26) (1818) R. & R. 343. j (27):(1821)R. & R. 305° 
<(28).(1779) Douglas 207; (a9) (1825)'1 Moody 96. E - 
(30) (1830).1 Lowin C.C. 194, 4 a $ 
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R. v. Jackson (1); R. v. Dacre (a). The balance of reason and 
authority is, in my opinion, against the limited interpretation placed 
by Stephen J. on section 34 in Emperor v. Nirmal Kanta (3) and 
I must.hold accordingly that the first point specified in the certifi- 
cate of the Advocate-General, namely, that a direction erroneous in 
law was given, cannot be sustained. 

Secondly, as to non-direction. The argument advanced on be- 
half of the accused is that Mr. - Page omitted to draw the 


ICO, SA ee tee, tee alin Pere 


"~ at 


Criminal Procedure Code. a has 3 rendered necessary 
a minute ‘examination of of tha entire evidence and of the summing 
up, inasmuch as the defence has to be gathered in this case from 
the cross-examination of the witnesses for the prosecution and 
from the statement made by the accused after the close of the evi- 
dence. Whether there has or has not been misdirection by reason 
of non-direction cannot be discussed as an abstract question of law. 
As Lord Alverstone C. J. said in R. v. Stoddard (4), quoting with 
approval the words of Lord Esher M. R. in Adrath v. N. E. Rail- 
way Co. (5) mere non-direction is not necessarily misdirection ; 
those who allege mis-direction must show that something wrong 
was said Or that something was said which would make wrong that 
which was left_to be. understood; see also X, v. Cohen (6); Æ. v. 


Elahee. Bux (7). Besides, every summing up. must be regarded. 


in the light of the conduct of the trial, and the questions which 
have heen raised by the counsel for the prosecution and for the de- 
fence respectively. As Jenkins C. J. observed in Emperor v. 
Upendra Nath Das (8) the conduct ofa case by a counsel is not 
a negligible factor even ina Criminal Court, though it may not 
necessarily conclude the accused, and that it is not without its in- 
fluence is forcibly illustrated by the judgment of Lord Alverstone 
C. J. in R. v. . Bridgewater (9) with which all the Judges hearing 
that case agreed. The substance-ofthe matter is that non-direc- 
tion when it consists in omission to put the material facts or to 
put the defence to the jury is sufficient to cause the Court to quash 
the conviction, if the Court comes_to the -conclusion that it is. 
reasonably probable that the verdict of the jury was affected 


(1) (1857) 7 Cox. 357. (2) (1542) Palmer 35; 1 Hale P. c. 43094 
(4) (1914) I. L. R. 41 Cale. 1072; (4) (1909) 2 Cr. App. Rep. 217 (246), 
(5) (1886) 11 App. Cas, 247. (6) (1909) 2 Cr. App. Rep. 197 (207) 

(7) (1866) 5 W.R, Cr. 80. (8) (1914) 21 C. L. J. 377: 


ro) (1905) 1 K. B. 131 (135) 
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“thereby : : R. ve Hill (1); R. v. Wilson (a); R. v. Sturgess (3); R. IH 


Batley (4); R. v. Wann (5) R. v. Smith (6); R. v. Willett (7). 

: The points which have been emphasised before us by counsel 
for the prisoner may be summarised as follows: (1) Did three or four 
persons form the party ? (2) Did two or three persons go inside the 
room and fire ? (3) Was the prisoner the man who stood outside ? 
(4) Did the prisoner share the murderous intention of the other 
members of the party? Special stress has also been laid on what 
has beeu called the live-cartridge incident. The Standing Counsel 


has urged, on the other hand, that the case as now presented with. 


so much elaboration was not developed in-the evidence as elicited 


by cross-examination of the witnesses for the Crown. He has fur-. 


ther maintained that the. live-cartridge incident was not mentioned 
when counsel for the prisoner addressed the jury. I have come 
tothe conclusion that the importance of the live cartridge incident, 
whatever its valus may be, was not realised by counsel for the 
accused at tie trial. Purna Chandra Dey, a clerk in the Metreo- 


logical office, who was examined as a witness on behalf of the 


‘prosecution, produced two ‘cartridges ‘which he stated had been 
made over to him by the police.” He then added that they were 


given to him by another man in front of 26 Sankaritola East Lane 
at about 4 P. M. in the afternoon of the 3rd August, and that he 
showed to the police the spot which that man pointed out to him, 
as, the. place where they were found. The- record ends here, as the 
witness was-not further examined or cross-examined. - “The Standing 
Counsel has stated that as soon as the cartridges were produced 


; by the ‘witness, counsel for ‘the prisoner enquired whether the 
prosecution would call the man who, it was alleged, had found the 


cartridges. The prosecution stated that the man could not be 


produced as his whereabouts had not been traced. Counsel for the 


prisoner thereupon objected to the reception of the cartridges in | 
evidence or of a hearsay statement as tothe spot where they bad 


béen_picked up by the unknown nian. ~ The objection was allowed 


and Mr. Justice Page ruled that the cartridges would not go in 
evidence. But they were not formally struck out of the list of 
exhibits, and, were showa to Mr. Bavin, Deputy Commissioner, 
though not to Mr. Todd the gunmaker, when they were subse- 
quently examined as witnesses. The evidence, however, furnishes 


` (1) (1911) 9 Cr, App. Rep. 26. “= (a) t1913) 9 Cre App. Rep. 124, 
(3) (1913) 9 Cr. App. Rep. 120. (4) (1913) 90 Cr. App. Rep. 94- 
(5) (1913) 23 Cox. 183. ` (6) (1920) 84 J. P. 67. 


~ (7) (1932) 16 Cr. App. Rep. 146. 
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no indication as to the bearing of the discovery of the 
cartridges ‘on the case for the defence. No doubt, 
> we have been'bere pressed with the argument that the discovery 
| of the live cartridge shows that the accused fired his pistol for the 
first time in the course of his flight in the'street, that he-had not 
fired his pistol inside the Post Office, that he was consequently 
not dhe of the men who went inside the room, that his identi- 
fication by the witnesses was accordingly unreliable and that he 
was really the man who stood outside, not participating in the 
murderous intention entertained by his confederates. This argument 
is attractive ; but if the discovery of the live cartridge was intended 
to-be used as the basis for this theory, counsel for accused should 
not have objected to the reception of the evidence. When we pass 
on to the other: points emphasised on behalf of’ the accused, his : 
counsel finds’ himself in a difficulty, but of a different character, 
The points whereon such emphasis has been laid in the argument 
before us were not clearly foreshadowed, indeed, they were very 
imperfectly indicated in the crogs-examination. I have read the 
summing up with the care it deserves. The impression left on my 
mind is that, taken as a whole,- it" is what is sometimes designated 
acharge for conviction. But it cannot fairly be said that the 
facts were not left to the jury to decide and that the Judge 
usurped their function, merely because he gave. expression, as he 
was entitled, to his opinion on the evi evidence strongly : Æ. v. West G); 
R, v. Beelev (a); K: v. Zrampton (3); R. v. ODo O'Donnell (4). We 
must further remember that as Lord Hatherley said in Prudential 
Assurance ' Coy. y. Edmonds (5), it is not fair to criticise every line 
and letier of a summing up which has been delivered by a.Judge 
in trying a case, specially when’ there is a somewhat imperfect 
‘record of it. Weare not called upon to consider whether this or 
that phrase was the best that might have been: chosen or whether 
a'direction which has been attacked might have been more fully 
or mote conveniently expressed, or whethér- other topics -which 
might have been dealt with on other occasions should have been 
introduced. As Lord Shaw observed in Arnold v. King Emperor (6), 
a charge toa jury must be read as‘a whole; the substantial ques- 
tion is, whether the evidence for the prcsecution and the case for 
the defence were-faitly summed up, I am not unmindful that, as 
ruled in Emperory. Upendra Nath (7) the mere fact-that counsel 


m (1910) 4 Cr App. Rep. 179. (2) (1911) 6 Cr. App. Rep. 138, 
(3) (1917) 12 Cr, App. Rep. 303. (4) (1917) 12 Cr. App. Rep. 219. 
(5) (1877) 2 App. Case 494. (6) (1914) L. R. 341, A. 149. (168) 


(7) (1914) 21 Cy L. J. 377. 
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he Oe arse 
for ` ‘the - acca has failed to present to the Court ‘a particular 
aspect of the.case, cannot . justify an omission on the part of the 
Judge to draw the attention-of the jury .to what appears. to bea 
| possible answer . to the: charge. against the accused. even on the 
prosecution’ evidence ; it is the duty -of- the Judge to -draw the 
‘attention of: the jury to such possible view of-the case, on.the 
‘evidence, -notwithstanding that it may have escaped the cou 1sel for 
thé accifzed; in other ,words, the -lioe of defence adopted by 
counsel -does not relieve the Judge of his-duty : X. v. Totty. (1); 
Rv. Timer, R. v. Davis (2); PR. v. Burton (3). - But the duty which 
'isthus imposed on the -Judge can be discharged only with reference 
40 the evidence -adduced at the'trial. In the -case before us, the 
_ teal difficulty is that. the case forthe defence was not adequately 
‘déveloped in such evidence-as could be-elicited by cross-examina-, 
“tion of the witnesses fur the Crown.- 1 do not hesitate.to record my 
“opinion. that the cross-examination was perfunctory and the defence 
lef the accused became intelligible only when he. made his statement 
“under -section 342 of ‘the Criminal Procedure- Code, namely, the 
- threefold aasertion that he was the man in the courtyard, that he 
“was not one of those who did fire at the Post Master and that 
i he-did-not share the intention of his confederates to commit a 
murder.’ The fact, however, cannot be overlooked that a statement 
< under- section'342° is not made on oath and cannot be tested by 
= cross-examination. The accused is afforded an opportunity to 
-explain any circumstances appearing in the evidence against him, 
- on the principle explained by Tindal C. J. in 2. v: Frost (4), namely, 
“that though the proof of the case against-the prisoner must.depend 
2:for its support,’ not upon the absence of explanation on the part of 
z the prisoner, but upon the positive affirmative evidence of his guilt 
«given‘by the-Crowa, yet if he is involved: by such evidence in a state 
of considerable: ‘suspicion, he-is called upon, for his own sake and 
=-for'his own safety, to-state and elucidate the circumstances, whatever 
= they may.be, which might reconcile such suspicious appearances 
With perfect innocence ; see _ Amrita Lal Hasra v, Emperor (5). 
~ The statement of the accused cannot be placed on a higher level 
-than this, and the Court and the jury are expreesly left free to. draw 
- such inference from the refusal of the accused to ansWer or from the 
oA (1) üsd ui L. T. 16}; 10 Cr. App. Rep. 583 24 Cox, 227. 
(2) (1917) 2 K.B. 855; 13 Cr. App. Rep. 10; 26 Cox 93. 
(3) (1922) 17 Cr. App. Rep. 5. : 
(4) (1839) 9 C & P.129; 4 ‘St. Tr. N. S. 88. ; 
(5) G95) 1. L R: -42-Cale. 957 (1914); 31 CL. Ji 33! 5 196. W, N. 676. 
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ofthe matter is, 
judged in the light-of what had been elicited, in the cross. 
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answers he gives, às hes think just. Mr. Justice Page. accurately-, a. 
appraised the function. of the statement of the accused, and no- 
exception can be taken on.that ground. But his sum ning ‘up was yo 
defective to this extent that it did „notat first specifically refer tO 
the statement. The Standing Counsel, _ however, ` properly called |, 
attention to the point, whereupon Mr. Justice Page made supple-. , = 
mentary observations. This might, not have been sufficient, if the 
points which arose on the statement had not already been dealt.. 
with by him on reference to- the evidence, for as observad in Æ. . 
v. Willett. (1), i grave omission to direct the jury ona. cardinal . 
matter in the case cannot be made good merely by counsel’s calling. : 
attention to it at the termination of the summing up; itis‘one `- 
thing to indicate agreement with -a sub-nission mide by counsel j., 
vital truth: 
not: that the summing up was inadequate, - , 


examination of the prosecution witnesses, but that proper found- . 
ation for the defence theory had not been laid in the evidence. - 


_ This.has created sérious doubts in my mind as to whether in view.. 


of the perfunctory nature of the crogs-examination, the accused can- 
be said to have had a fair trial.. I am not ina position to explore ,- 
the reason for this perfunctory cross-examinatior, or to ascertain . 


d 


whether it is attributable to the ineptitude of counsel who hadis, 


_from a very early stage formed the -opinion that, the accused had-, 
_ no.defence to make and who had been advised that while it.was- 
their. duty to_test by cross-examination the accuracy of the wite- 


nesses for the Crown, they were not entitled to set up any. subs... 
tantive defence in opposition to the case for the Crown. How 


_defective the “crosg-cxamination was is illustrated by the fact that a`- 


very material point was elicited from the packer Hara Prasad Das’ 
not on n erose-examination by’ defence counsel but in answer-to A- 


A dawe ah aa 


of one of the jurors. What ‘cannot, but be regarded as a grave- 


_ defect i in the conduct of thé. defence cise cannot in such circums-~ 


tances be remedied except by a retrial, if such retrial is permissible. 
_ Tam fortified inthis view by another circums-' 
tance of fundamental importance which cannot be overlooked,- 
viz.the question of the proper sentence when an accused i 15 con- 
victed under’section 302 read with section 34.. The cases in the 
books since ‘the ‘decision in Queen v.’ Baboo Lal! (2) show 
that in such~a contingency the - facts ‘must be carefully ascer-. 


~-: (4) (1922) 16 Gr. App. Rop. 145. -~ (3) (1864) i W. R, Cr. 48.. 
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tained: before thé sentence is determined. This aspect ‘of the’ 
matter was - indicated by Sir Jamas Colvile in Ganesh Sing v. Ram ` 


Raja (1). In that case, chiefs of several villages collected people ' 


together with the preconcerted purpose of plundering. the plaintif’s- 
property ; all acted with a common purpose of plunder and each ` 
co-operated more or less The Judicial Committee hald that where ` 
parties go with a common purpose to execute a common object, ' 


each and every one: becomes responsible for ‘the acts of each and 


every other, i in ‘execution: ani furtherance of their common pur- 


pose ; as the purpose is common, so must be the responsibility. I 
such a contingency, each ‘and every person, co-operating to any 
extent in a plunder of this description, is responsible in a civil pro~ 
ceeding to recoup the party plundered for the loss he has sustained, 
But in a criminal matter, punishment may be apportioned. In the 


civil proceeding, it is immaterial what share of the plunder one 


received or whether One was coerced to join in the transaction, 
although if the matter culminated‘in a ` criminal proceeding, where 
the Judge had to inflict a p'inishment, all that might ba taken into 
account. In my opinion, it would not be right on principle even 


to consider the punishment, before it has been determined whether: 


the accused is to be convicted under ‘section 302 alone or under. 


section 302 read with section 3 This is precisely a case where aspe- 


cial -verdict may appropriately be taken, so as to enable the Judge, 
who alone fixes the punishment, to ascertaia what are the precisé 
facts found by the jury, on whom after all the duty is imposed to 


‘decide which view of the facts is true: Rv. Dudley (2). Sucha 
-course becomes almost essential, where, as here, counsel for the 
accused even before the commencement of the trial, has informed 


the Judge that-there is no defence to-the charge and has raised the 


-question ‘of- punishment. `I ful'y réalise that a Judge is sometimes 


placed inevitably in a difficult situation, suchas when he has before 
him a confession by the accused which” is retracted or’ rejected 
because obtained “by improper means, or where he has 
before hini the fact of previous coriviction of the” accused, or, 
where, iotwith-standing- a plea of- guilty by an accused 
in a capital case, the prosecution, according to established 


procedure, seeks to prove the case: 'Zmperor v Chinna (3);. 


Emperor x, Laxmya (2) But I “am not-convinced of the necessity 
or- propriety o! an addition to the embarrassments of a Judge, the 


(1) (1869) 3B L. R-44 P. C. 312 W. R. 38 P, Cc... he ae 


HO (1884) 14 6 B. D 273. eo (3) (1906) 8 Bom. L R. 2406 
. (4): (1917) 9 Bom. LR 3963 '2 Hale P.C. 225, 
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formation of whose judgment is subject to the operation of ra 
conscious forces, as has been, felicitously expressed by Benjamin’ 
Cardozo in his iliuminating analysis of the Nature.of the Judicial 
Process: “There .has been a certain lack of candor in; much of? 
the. discussion of the theme, or rather perhaps in the refusal’ to” 
discuss it, as if judges must lose respect and confidence by the re-, 


` minder that they are subject to;human limitations. I do “not. 


doubt the grandeur.of the conception which lifts them into thé re- 
alm of.pure reason, above and beyond the sweep of perturbing 
and deflecting forces. None the. less, if there is anything of reality 
inany analysis of the judicial process, they do not stand -aloofon 
these chill and distant heights;and we shall not help the cause 
of truth by acting and speaking as if they do”. (page 163). This 
would be an additional reason for retrial, ifthe grant of retrial be 
within- tlie power of this Court, and this brings mé‘to the’ considera- 
tion, of-the scope of Clause 26 of the Letters Patent. ~~ ~ -- 

Clauses 25 and 26 of the Letters Patent are in these terms: uzg, 
And we .do further ordain, that there shall: be no appeal to: the 
said High .Court of Judicature at Fort William in Bengal. froni 
any sentence .or order passed or made in any criminal. trial 
before the Courts of original criminal jurisdiction which may. bs 


A 
L 


` constituted..by one or more Tudges of the~said High “Court, Buat 


it shall be at the discretion of any such Court to reserve any, point 
or points of law for the opinion of the said High Court. | 

“96, And we do further ordain, -that on such point or ‘points 
of law being so reserved as aforesaid, or on its being -certified by 
the said “Advocate-General, that; in his judgment, there is an.error 
in the decision of a point or points of law decided by the Court 
of, original criminal jurisdiction, -or that a point or points- of law 
which bas or have been decided by the said Court should. be fur- 
ther considered, the said High Court shall have full. power-and 
authority toreview the case, or such part of it as may be- necessary, 
and finally determine such point or points of law, and: thereupon 
to alter-the sentence . passed by the Court. of original jurisdiction, 
and to pass such judgment and sentence as to the said High Court 
shall.seem right”. i o Mal 

: Clause a5 ordains that there shall be no appeal from any sen- 
tence:or order passed or made in ‘any criminal trial before the ‘High 
Court as’a Court ‘of Original Criminal Jurisdiction, The: trial 
Judge, however, is granted discretion to reserve any point or. points 
of law for the opinion of the High Court. Clause 26 contemplates 
in addition a case where the Advocate-Genoral has certified that 


~ ca 


r 


Vor kvit} © món doki. 
ia bis judgment there i is an, error in ‘the decision of a point or points- 
oflaw, decided, by the trial. Judge or that a point or points’ of law: 
which has or have- been decided by the trial Judge’ should be 
farther -considered. Clause 26 provides that ‘in‘both the classes’ of 
cases, that 18, where a point of iw has been- reserved: by-the trial 
Judge or where a certificate has been granted by‘the’Advocate- 
General in either of the two- forms mentioned, the High-Couirt 
sliall have‘full power and authority to review the'case or stich’ part 
of it as may be necessary, and finally determine such point or points 
of. Jawi and thereupon to alter the sentence passed by the trial Court’ 
and to-pass such judgment and sentence as ‘to ‘the Bene Court-shalt 
seem “right ts 


J The initial step is for the trial Judge to reserve a point’ of’ Iaw 
orlo thë Advocate-General ‘to grant a certificate. The’ successive’ 
stages of the process which, follows. inevitably may | now be: enumera- 
ue 


ou! -1 (i) The Court reviews the entire case . or such sit of it as may 
be: necessary ; 4 ` l 


G 25 ii) The. Court finally aerate: the -point -or points oi law 
Toserved or certified ; a 


qiii) ‘The. Court thereupon alters the sentence ~~ a the 
‘trial’ Court ; ` 


Eu (iv). The ‘Court passes such paiement and sentence as shall 
seen right.to the Court. 


; As regards the first stage, it is plain that ne Court reviews 
‘i case in whole or in part with a view to decide’ the point of law 
weserved or certified. This is placed beyond doubt by the use of 
.the -word ‘necessary’, which clearly means “necessary for the deci- 
fsion:of the point, of law reserved or certified. n The. Court’ does 
mot, at this stage treat the case as open. for re-considetation i in all 
its; generality, as might have- been pase an appeal MEn 
been, excluded by clause 25. 
5~ As .zegards;the second stage, it ig equally. da that- shiti 
finally determined. is the point of law reserved qr certified. ‘This’ 
confirms the view just indicated as to the function of the Court 
dpi ‘the. first stage. > 
‘os AS regards the third ‘stage, where. the Court can aller the sen- 
‘tence passed by the trial Court, the scope manifestly depends: upon 
dhe true construction of the term 4“ thereupon: ” The term there- 
nipon” ay: be interpreted as, equivalent, to ‘ ‘ upon... final determina- 
tion of the point of law reserved Or COrtife i "gach af ancuniitied 
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interpretation, if adopted, would lead to the result that even if the- 
point of law reserved or certified has been decided againat the 
prisoner, he would be entitled to inyite the Court to alter. the sentence. 
Such an interpretation, in my judgment, would be unreasonable, and 


would defeat the fundamental restriction that no appeal lies from 
the sentence or order of the trial Judge When a point of law is 
reserved by the trial Judge or a certificate is granted by the Advo- 
cate-General, the purpose is to secure an alteration of the sentence 
on the hypothesis that it is based on an erroneous view taken: by 
the trial Judge of a point of law. If no error is established, the 


reason why the prisoner can claim an alteration of the sentence. 


disappears.~ The term ‘thereupon’ must consequently be construed 


with reference tothe context; and it may, with good reason, be - 
interpreted as equivalent to “upon final determination of the point - 


Patang apa mad ah A ah NA 5 


of law reserved or certified in favour of the prisoner.” It is not 


ar Sarine = 
Te aT Mrr BAN. 


necessary that the contention ofthe” prisoner “should succeed in its 
entirety ; lf the opinion of the trial Judge on the point reserved or ` 
certified, which forms an ingredient of the reason for conviction and ` 


sentence, is not supported, the conviction cannot he sustained, and 


it then becomes open to the Court to alter the sentence passed by i 


the trial Judge. 
As regards the fourth stage, the context shows that if the third 


stage has been reached and the Court is ina position to exercise- ` 


the full power and authority vested in it to alter the sentence, the 
Court is competent to pass such judgment and sentence as to the 
Court shall seem right. The question must be faced, at this stage, 
whether the power and authority to pass such judgment and sen- 


tence as to the Court shall seem right include power and authority 


to direct a retrial, In the determination of this matter, we cannot 
obviously ignore the judicial decisions pronounced on the subject 
during the last sixty years, 


In this Court, section 26 has been invoked and applied in the 


cases of R, v. Yadali (1); R. v. Hurribole (2); R v. Pemanile (3) ; 
R. v. Skib Chandra Mitter (4); R. v. Nilmadhab Mitter (5) ; : 


R. v. Barton (6); R. v. O'Hara (7); R. v. Abbas Alt (8) 5 Rv. 


(1) (1866) 1 Ind. Jur. 424. 
(2) (1876) 1. L. R. 1 Cale. 2075; 25 W. R. Cr. 36, 
(3) (1882) I. L. R. 8 Cale. g7t- (4) (1884) I. L. R. 10 Cafe. 107Qe- 
(5) (1888) I. L. R. 15 Cale. 595. (6) (1889) I. L, R. 16 Cale. 238. 
(7) (1890) L. L. R. 17 Calc. 642. 

_ (8) (1896) 1. L. R. 25 Calc. 512; 1 C. W., N. 255. 


' Judge’. under clause 25 anda certificate had been granted by the- 


A 


‘further. This is‘illustrated by the cäses of R y. Péinantie (11). R. v. 


Von xkxvitiy . mot otri- +- age 
McGuire (1); Rw. Zawar Rahman (a) ; Rov. Imam AL (3); R. rA 


Chars: Chundér Mookerjee (4); R. y. Khudiram (5); R.-v.! 


Taleb- (6) ; R. v. Upendra, Nath Das (7); R v Fated 
Chand (8) ; R. v. Peary (9) and R, v. Panchu Dai (10). In 
R. v. Pémanile (x1) ; R. v. Nilmadhab (12) ; R. v. Abbas Ali (13) 53 


R. v. Zawar Rakaman (2), and R. v. Panchu Das (10), and points © 


of law had been reŝerved by the trial Judge undér clause as. 
In: R.. v. Talb (6), a point had been reserved by. the -trial- 


Advocate:Geriéral under clause 26. In the other ‘cases, Certificates: 
had..beeri granted by the.. Advocate General... It is worthy of. 
note that Advocate Genéra]s have, in all miodesty;. generally: 
granted certificates in thé second form viz, that there is.a point or: 


points of Jaw which should be further consideréd. There are four. 
instances of certificates in-the “first form viz., that tHe point of law. 
‘has. been erroneously decided ; in two of these, &:.v. Yadadi (14) and 


R., v. Zaleb (6) the’ opinion expressed in the certificate. prevailed ;' 
in the other, two, vis. Æ. v. McGuire (1) oe R. vy.’ Upendra 
„Nath Das: (7) the. opinion vies in .the. ` certificate was: 
ae ne | 
In each of the: ‘cases’ mentionéd, whethér the point ‘of law had 
been reserved or certified, the Court, in the first instance; examined | 
and determinéd sich point “and such’ point dloné, and it was only’ 


- when that point had been devidéd-in favour of the #tcused i that the 


Court proceedéd to consider the question of alterdtion of the’ 
sentence passed by the tridl court. ' Whère thé point reserved or 
certified was decided against-the’ ‘accused, the Court did not procced 


Shid Chandra (1%) 3 R: v. Nilnadhab (1a); RY. Barton (16) ; R, v. 
Abbas Ali (13); R. v. McGuire (t); R; v. Zawar Rakamiin (3); R: v. 


Charu Chunier Mooketjee (as R, v. . Upinåra Nath Das ahs and’ 


Pu 


“(ay (1858) 4 Č. W. Ni 433. ; (2) (1902) EL R. 41 Calc. 142. 
(3) 1903) BC. W. N. 278. = (4) (1904) 38 C. Le J. 305. 
(5) (1906) 12 C. W..N. 540. - {6)(1g09) 10 Ca L. Je i3. ` 


(7) (1914) 21 C. L. J. 377319 C W. N. 653. 

(8) (1916) I. L. R..44 Cale. 4773 24C.L. J. 400; anG W. N. 34, 

(9) (1919) 23 C. W. N. 426. i 
(10) (1920) I. Le R. 47 Calc. 671 ; 31 C, L. J. 4015 14C: wW. N.. eg: oS 


. (11) (1882) I. L. R. 8 Cale. 971. (12) (1888) 1. È. R.- 15. Cale. 593- 
(13) (1896) 1. L. R. 25 Calc. 512 3 1 C. W. N. 2556 > © 


(14) (1866) 1 lad. Jur. 424. (15) (1884) I. L. R. 10 ‘Cale: 1079. 
(16) (1889) 1. L. R. 16 Cale. .238.° A 
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R, vy Peary (t); The caseof R. v, Yad AX (a); stands in-a aa ey 
itself ; there the conviction was proper, but the sentence was illegal, 
inasmuch as rigorous imprisonment had been directad where simple 


imprisonment was prescribed by the Indian Penal Code. This was ` 


the error. certified, -and the sentence was accordingly: ‘set 
right. MEN ae e 5 0 = 


- In cases where the point’ reserved or certified was decided in 


favour of the accused, the Court proceeded to consider ` the 
evidence on the record, in other words, assumed the functions of 
the jury. This class comprises the cases of- &. v. Hurribole (3); 
R. v. O Hara (4); R. v. Imam Ali (5) ; R v. Khúdiram (6); R.v. 
Taleb (7); Riv. Fatsh Chand (8) and, R. v. Panchu Das (9) Ta 
the first of these cases, =R. v. Hurribole (3), the Court, upon 
consideration of.the residue of the evidence, affirmed” “the 


conviction. and sentence. In the other. cases, the Court either, 
set aside the conviction and sentence or affirmed the convic-’ 


tion but modified the sentence. Except in A. v, Yad Ali (a) 
in every case that 1-have been able to discovér the conviction 


was challenged.on the ground:of what may be comprehen- 
‘sively termed “misdirection” which includes erroneous diréc- 
tion or non-direction as also erroneous reception or exclusion of | 


evidence, In cases of misreception of evidence, the Court was faced 
with section 167 of the Indian Evidence Act and felt constrain- 
ed to consider whether the balance of evidence left after exclusion 


of what had been erroneously admitted was sufficient to support-the 
conviction. In cases of erroneous direction or non-direction, section 
“167 was held inapplicable and yet the Court proceeded to estimate 


the probative value of the evidence recorded at the trial. The most 
important decisions from this polnt of view are those of R v. Fateh 
Chand (8) and R. v. Panchu Das (9). The construction ‘placed on 
clause 26 in. the cage last mentioned, R. v. Panchu Das (9), militates 
against the view that the claùse authorises the Court to grant a retrial, 
It must be noted, however, that the case then under consideration 


“was that of ‘erroneous ‘reception of evidence which would’ attract ` 


the application. of section 167 of the Indian Evidence Act. ` I had 


(1) (1919) 33 C. W. N. 426. (2) (1860) 1 1 Tad. hie. 424. 
(3) (1876) I. L. R. 1 Cale. 9073 a5 W. R. Ce. 36. 4 

(a) (1890) lL L. R, 17 Cale. 642. (5) (1903)8 C. W, N. |. 273. 
(6) (1906).12 C. W. N. 530. : c o> oe f : 

(7) (1909) 10 C, L. J. 13. ' l 

- (8) (1920) I. L. R. 44 Cale. 477 ; 24 C. L. J. 4004 

(9) (1920) 1. L. R. 47 Cale, 671; 31 C. L, J- 402. 


ys 
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occasion to point out that the view taken ‘accorded with the accepts. 
ted interpretation of section 2 of the Crown Cases Act, 1848; which 
furnished the. model for the provisions of clauses 25 and 26 of our 
Letters ‘Patent : R. ý. Saunders (1); Queen v, Gibson (2). It wis. 
further observed ‘that though Æ. v. Mellor (3), and R. v. Yeadon (4), 
might be invoked as authorities in support of the grant of .a Venire . 
ds novo when the trial has” been what i is “called a mistrial, that is, 

a trial under such very exceptional .circumtsances as vitiate it 
because it is conducted in a manner unknown to law, weighty 
‘authority for the contrary position might be found in the decisions, 
of the Judicial Committee in X. v. Bértrand(s) and R. v. Murphy(6) 
which dissented from R v. Saife (7), and was mentioned by Bovill 
C: Join R. v. Martin (8). The view thus taken by this Court in 
the case of R. v. Panchu Das (9) is in accord with the prevailing 
_ Opinion in Bombay as well as in Madras, as appears from the deci- 

sions in Æ v. Dayal Jayraj (to); R. v. Navroji (11); R. v. 

. Pestonji (ts); R v. Pitamber (13); R. v. Narayan (14); R. v, 

| Subrahmania (15); R. v. Muthukumarswamy (16). 


wa ` Since- the decision of this Court in 2. v. Panchu Das (9), the | 


"~question of retrial has been examined by the House of Lords in 
Crane v. Director of Public Prosecution (17), where the decision 
of the Court of Criminal Appeal i in R, v. Crane, (18%, was affirmed- 
l nby a majority. Viscount Finlay maintained that the deliberate.» 
aa of the legislature in the Criminal Appeal - Act 1907 
cis -to . prevent any further proceédings; ‘such as would | 
Ga - taken place on an award of a Venire ds novo by the 
Court of Error or the granting of a new trial by the High 
< Court in criminal cases. Lord Dunedin, Lord , Atkinson, ‘Lord - 
Sumner and Lord Parmoor took the contrary, view, and upon an 
‘analysis of Æ. v. Mellor (3) and R. v. Yeadon (4) held that the 


| award ofa Ventre de novo in the event of mistrial was ‘competent l 
.:to the Court of Crown Cases Reserved and was equally open to the 


« (1) (1899) 10. B. 490. ` (2) (1887) 18 Q. B. D. 537. 


. (3) (1858) D. & B 14683 7 Cox. 454- (4) (1861) 9 Cox. gts L; & C. 81. 
(5) (:867) L. R. : P. C. 520. (6) [1£69) L. Ra P. Co 535 
TT) (1851) 17 Q- Banggi 48) (1872) L. R. 1 C, C. R. 378. | 


(9) (1920) I. L. R. 47 Cale 671341 C. L. J, 402. 
(10) (1866) 3 Bom. H.C. R.2300 C (u) Gario Bim. H. C. R. 358. 


_ (12) (1873) 10 Bom H. C. R. 75, (13) (1877) I. L. R. 2 Bom. 61. 
(14) (1907) I. L. R, 32 Bom. 111. (15) (1900) I. L. R. a5 Mad. 61 


(16) Cora) 1. Le R ag Mad. 397. (17) (1921) 2 App. Cas. aç9. 
(18) (1920) 3 K. B. 236. T 
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Court of Criminal Appeal: A, v. ‘Dickman (x); R, v Wakes 
field (2). To put the matter briefly,- tho choice, in their opinion; i 
did not lie between affirmation and acquittal. ` wn 1s 


I am not. called upon now to, decide whether,, under any imagi?“ 
nable ‘combination, of circumstances which may place, a criminal’ 3 
triaj "i in the , category of mis-trial, that is, no trial i in the eye of the’ -~ 
law, this Court, is competent under clause a6 to direct a retrial when - 
1t "18 in a position to exercise’ full power and authority to pass such: - 
judgment and sentence as ‘shall seem right. When such a con“ + 
tingency happens, the true effect of the decision of. the Judicial- + : 
Committee i in Subrakmania x v. King Emperor (3), will require cire-”” 
ful consideration, and the Court will have. to, determine whether `- 
the expression “pass judgment and sentence” may be so interpreted > ; 
as to include an order for retrial. in the cise. before us; there are - 
sevoral “diffi culties which bar the path. of the prisoner. In the first -° 
place, according to the accepted, interpretation of clause 26, the” 
only points open, for eximination during the first two stages of the ii 
proceeding under cl suse, 26, are the points of law specifically -men ` 
tioned in the certificate of the Advocate-Ganeral ; ; cf. the obser- ~ 


i vation of Willas J.in R. v. Stubbs (4). No other points are ppan ~ 


meee 


have emerged from an examination of the materials requisite for thet 

decision. ‘of the’ certified points, or have otherwise come. to -tha ~~ 
knowledge ‘of the Court, The, matters. which i in my judgment have n 
tended to” aftact the fairness of the trial are not mentioned in the `- 
certificate ; indeed, they ‘could not, ‘in the circumstances already = 
explained, be expected ‘toappear in a certificate granted upon’ : 
application ` made “by counsel who have conducted the”? 
defence ` as they, have ‘done. In the second place, “as neither of -* 
the two points ‘specifically . certified has been sustained, we cannot ee 
pass from the second to the third stage when alone the “~ 


question of alteration of sentenca can come under. consideration. ~~ 


In the third place, even if clause 26 were construed to include full ~ 
power and authority, to direct.a retrial when thera had been no ~ 
trial in the, eye of the law, the, question would still remain whethet ` 
what had happened brought | the case within that PARON hi 


14 + i 
4 3 3 


It may seem unsatisfactory that the jurisdiction created by. 
clauses 25 and 26 of the Letters Patent Should, be so limited, in, 


Pra w 


N 4 


(1) 1910), 74]. P. 449. TT (2a) (1918) 1 K. B. 2165 
(3) igor) 1. L. R. 25 Mad. 613 L, R. a8 I. A. 257. a 
(4) (1855) Dearsley aay 
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scope and that its exercise should be | subject: to such stringent, con Canar., 
ditions. _ It must be remembered, however, that these Provisions. 


1923+ 

were framed i in view uf the powers, ‘exercised DY, the Court of King’s. aper 
Bénch ‘under a: Writ of. Error on the fiat of the Attorney- “General moi 

“and by the Court of “Crown Cases Reserved under the statute of palo 


1848, . (For the antecedent state of the law, reference may be made  Meokerjen, 7. 
' to the charges of Ryan C. J. and Grant J. which are set out in the. 
appendix to the edition of the Supreme Court Rules by Smoult and 
Ryan) ‘Since then, the Criminal Appzal Act, of 1997 has been 
brought -into: operation, and yet, notwithstanding the- extensive 
powers of interference conferred, on the Court-of Criminal. Appeal, 
that, Court has occasionally found it impossible, to grant relief by. 
way of. appeal, though it did not hesitate to express the opinion, i 
~. that. the circumstances might justify, the, intervention, of the Sacre: , 
tary - of State with a view to-the exercise of the cle emency of the. 
Crown. Two such instances will be found in the cases of, R. v. 
Law (1) and, &. v. Pridmore (a). Inthe, case last ‘mentioned, it 
was, ruled that ` if two persons are engaged. ina common. unlawful 
enterprise, and one of them, to avoid apprehension, attempts 
murder, both may be found guilty pf the felony, if the jury, 
are, satisfied from their conduct at the time that at any moment. 
there was A- determination on the part of each to aid: the other in 
"> escaping arrest ; but if it can be a:certained which actually made 
the attempt, the sentence on him should be the heavier. This fits, 
in with the principle enunciated by Sir James Colvile in Ganesh 
~~ Sing, y. Ram, Raja (3) and the concluding _ observations, made by 
; Phillimore, J. may be recalled here : : “We. wish to add a word on. 
another matter. There i isa good. deal to support. the suggestion 
that. the. other man fired, and-although in law both are guilty, if, it is. 


; clearly established. that one, fred the, shot, . the, sentence on the 


en>” a 
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the point, i it would be proper to reduce the, sentence on the appel- 
_ lant, by. the clemency of the Crown ; but it is ‘not a matter with, 
which this Court can deal.” -Cf Queen v. Babee (4). Ifthe Court, 
of Criminal Appeal found.itself in this position, we cannot put an 
extended: construction. on’ clauses 285 and. 24 of our Letters ° 
Patent... ~ 


In my, opinion, there is is no escape from, the--conclusion that. as. 


a) (1913) g Cr. App. Rep. 246. ya (19139), 8 Cr. App. Rep. 198. 
(3) (1869) 3:B. L R. 44 P.C. j 12 W. R. 38 P. Cr 
(4) (1864) W.R. Gap. 97. 
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neither of the two points’ of law specifically certified by the Advocate: 
Genera] can be answered, i in favour of the accused, his ‘application | 
for review must ‘be’ dismissed so far as the exercise’ of thé powers. 
conferred on ‘this Còrt by clause 26 of the Letters Patent is is ; 
concerned. | l i 
“E desire to add finally that the trial of this case sas made dearer 
than é ever the necessity for full and accurate short-hand notes of thé 


“proceedings at the trial, on thie lines indicated in section 16 of -the , 


Criniinal Appeal Act.” The “importance of such shorthand notes = 
wag emphasised ` by Reading, L. C Jinky Dixon (1). ‘and by - 
Treyethin, L. C. J. in A. v. “Roy” Monkman (2) and in the case last 


; mentioned, the following observations were male: “ This short: 


hand note of the proceedings i is not clear. In several cases recently 
this Court has had to complain of the insufficiency of thé shorthand ' 
notes, Tt must be understood by shorthand writers that their duty.- 
ig to take in shorthand everything that occurs ‘at the trial, so that 
if an appeal i is brought, this Court may be able to form as good 
an opinion as is possible when reading the transcript. An abbre- 
viated note is not ‘sufficient, Everything that occurs at the trial . 
must be taken, in the form of guestion and answer, ‘which: should 
be numbered, ‘to admit, of easy reference.” l É 
|"Rlêbardson J.: At the -outset I desire to express my ` concur- | 
rence generally with the observations which have been made’ by the 
learned Judge presiding in ‘réference to the duties ` cast upon an 
Advocate-General by clause 26 of the Letters Patent. - eae 
“As to the meaning of. section 34 of tha Penal Code, which I. 
regaid as the main ‘question in this case, a question which touches 
thé daily administration of the law, I also agree with the conclu- 
slop which has been ‘stated. an 
` I need not. recapitulite ‘the facts. Amrita Lal Roy,. the Post- 
mastèr of the Sankaritolla Post Office in Calcutta, was killed on the. 
3rd August “last by a bullet firéd ‘from an automatic pistol.” For 
my ‘present purpose ‘it is not nécessary to decide which of the three 
or four men including the accused Barendra Kumar Ghose, fired 
the fatal shot,” The ‘accuséd Barpadra was subsequently tried by ` 
Page J. anda special jury'on a “charge of ‘murder’ framed under 
section 302 of the Penal Code. ` ‘The Jury found him guilty and lie “ 
wag sentenced tó death. mae 
In the ‘course of his charge to the jury, the learned Judge i În- * 


structed them’ in “effect; that: f the three or four persons, “ of ‘whom 
Z 
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the acused Barendra was one, want ,to the place with acommon 7 -CRIMINAL. 
intention to. rob the Postmaster and, if nécessary, to kill him, and 1923:, 
ifthe jury were satisfied that one, of them fired the fatal shot in Eimoaror 
furtherance of -that common intention, then-they were all equally v. 


liable. ‘In these circumstances it was the duty ofthe jury to find oe 
the accused guilty of murder, whether the fatal shot was fired by Richardson, F. 
him or by one.of the others. - ry 
- | That is the substance. of . the direction i in respect of which the, 
learned Advocate-General has given his flat or certificate that matter 
of law is raised proper for the further consideration of this Court. 
.. Now, the learned: counsel for the accused conceded that judged 
by. the Common Law of England, the learned .Judge was not in 
` error, The law ‘of England on the subject i is of old standing asa 
reference to any well known text book and to such casesas A. v., 
Salmon (1), and R, v. Coney (2) will show, | D 
, . Learned counsel, however, was careful to remind us, and I T 
‘not forget, that we are bound to consider Indian and not English- 
law. - Bat some reference to English law is still necessary. because 
the point before us cannot well be ‘discussed without using expres-: 
sions, which, though they. have drop 
they are not to ope found i in th 
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older and perhaps better term "ačcessory at the'fact” implies both’ ` 
elements. But it this term be employed, it has to be remembered ; 
that the person go described is in English law a principal. 
An àccessory before the fact is under the Code ah abettor and 
ig dealt’ with in the chapter on Abetment. 
. Thé‘accessory after thé fact has no present interest. Under the 


Code he is punishable in particular cases for such séparate and in- - 


dependent offences as harbouring or concéaling an offender, or fa- 
cilitating escape from lawful custody and’so forth. 

The differetce betweéh the two degrees of principals is clearly 
explained in thé following charge given toa jury ina case where 
a man had been'killed in at duel and thè seconds or one 
of the seconds was under trial for murder as an accessory at ‘the 
fact- + It doés not signify whether the offence committed was ~ 
rice as in England, or, as it would bè in- India, culpable 
homicide not amoutiting’ to ider (Code, s. 299, agerpen 5) 


The charge ` runs : = 


a here is no difficulty ab to the law on this subject. - 
Priricipèls i in “the first degree are those by whom the death wound 
cond a a thosé who are present 
ig and assisting, 
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not create offences and, given the common intention, in practice 


it does not signify which section applies.in any particular case, Ag 


matter of construction they are interpretative clauses, included in 
the chapter NE General Explanations, and must be “read into the 
Code definitions of substantive offences. 


- The precise point for determination, as I conceive, is whether 
‘a liability imposed by section 34 with which we are chiefly 


ends only to principals in the-first degres or - whether 
it also extends rincipals in the second degree -or asccessories at 
the fact, The narrower view is urged forthe accused, the wider 
one for the Crown. 


~ 


If the: narrower view be adopted the liability of accessories at 


“the fact must.depend entirely on provisions in the chapter on Abét- 


ment such as sections 107, 103 and 114. Another way, (ngantor, 
of stating the.question is this : 


As the Code does’ not use ‘the terms principal in ‘the first iene 
and’ principal “in the second degree, the inference is that it was 
thought unnecessary to retain the distinction. Whatis the result? 
Are accessories at the fact classed with principals under section 34 
Or are they classed under the later provisions with abettors ? 


Section 34 speaks ofa criminal act being done by several per- 


—sons-in. furtherance of the common intention of all, and it pro- 


nounces that “each of such persons is liable for that act in the 
same manner as if it were done -by him alone.” ` , 

The objection to giving the section the wider meaning. is found- 
ed on the opening phrase: “Waen an act is done by several 
persons,” Iti is argued. that when, for instance, one mamis stabbed 
by another in ‘the presence of the Jatter’s ‘confederates, the act of 
stabbing i is done by the one man and not by his. confederates, That 
is no’ doubt true in one sense of the words. But it is argued on 
the other side, that to stop at the opening words is to give no force 
or value to the words which follow, “ in furtherance of the common 
iniention”, that the reference to common intention introduces 
the notion of common responsibility, and that ifthe language asa 
whole be given its full sense, the act done is the joint act, or the 
act, of the immediate perpetrator and his confederates, because it is 
done in furtherance of the common intention of them all, 


The fact that the words “in furtherance of the common intett- 


tion” were inserted by an amending Act of 1870, makes no differen- 


ce to the meaning. In either view of the section, the qualification, 
if not expressed, would necessarily have to bg implied, 
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` No assistance again for either view is to be obtained from section 
33 “which says that “the word ‘act’ denotes as wella series ‘of acts as 
a single act.” For clearly section 34 must be so consiried,as to have 
an intelligent meaning when applied. to the case of a single act done 
by several persons. ows 
Nordo I think that anything turns, as the learned Statiding~ 
Counsel suggested, on any difference between a criminal act and A 
offence. Leaving out- ‘special’ and ‘local’ laws, and. confining 
myself to the Penal- Code, a ‘criminal act would seem to be an 
act forbidden by and punishable under some ‘provision of the Code, 
if the requirements of that provision as to the intention or state- of 
mind of the doer are satisfied. By definition, therefore, (section 
40), a criminal act is an offence and it may be an offence under _ 
more than one provision. The limit of punishment awardable may 
depend on the quality of the intention with which the act is done 
and on the effect produced. The offence at its -highest is then the 
complete whole comprising the act done with the concomitant 
criminal mind, or intent, ormens rea, and the effect produced. An 
unjustifiable blow is a criminal act and an assault. It it causes 
death, the offence may amount to murder. If the injury is not 
fatal, the offence will amount to something less than murder. l 
The following analysis miy perhaps be of assistance. ~~ a 
An effect e, g. death, may be caused, a oe 
(a) by a single act done by one man ai Mak 
(b) by a series of acts done by one man at the. same time 
and place e. g. a succession of blows. | 
~ (c) by acts done by different men at the same time and place, 
6. g. two men inflicting se arate wounds each of which, apart from 
the other would be fatal, or one man holding a ladder while another 
ascends and kills the occupant of the room above. ie 
The acts of the different men may each be a “single act or a 
series, of acts. 
(a) by separats acts (or series of acts) done by the same màn, 
or by different men, at ‘different times or places e, g: the case in 
illustration (a) of section 37, Ora man being killed by small dosés_ 
ofj poison administered at different times. ses 
‘The question is, doés the group of sections render Hable, 
accessories at the fact to these various acts. ii 
l According to ‘the wider view, an act (or a series of acts) i is ‘done 
by several- -persons when one man in the presence of confederates 
gives arother.a blow (or a succession of blows). — According to the 
same view, the Care cf a teries of'acts cone ty” different: péreciis At 
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different. times and. places, each gana act possibly i in. the pre- 
sence of. ‘different. confederates, is. governed by section 37, This 
result i is intelligible. 

- ‘The other, view of the section. presents great difficulty when 
applied to a single act done by several persons. Learned counsel 
for the accused said that section 34 postulates not only identity in 
intention but also identity in act. But .when do several persons do 
the same act in the narrow sense- suggested ? The question, so 
far as-I know has no.place i in criminal law and has never been dis- 


cussed i in India or in England, Take the case suggested inthe - 


argument, of three men pulling a heavy ‘roller over a sleeping child. 
The three men are not doing the same act. There are three men 
doing different acts. of pulling, possibly with different degrees of 
strength, One man might say by.way of excuse-or palliation that 


‘the pulling was done_by the.other two and that he merely had his 


hand on.the handle bar. Or suppose that three men hold the 
dagger. which is driven “into the. victim. The driving force might 
come from one man. The hold of the’ other two inen on the dag- 
en might merely show that their minds and consent went with the 
. What is the difference between these two men and the man 
a without putting a useless hand on the dagger, stand by aiding 
and assisting, as for instance by preventing the victim from strugg- 
ling or by keeping watch ? The latter participates or co-operates in 
the act just as much as the two men. Thé act is done by them 
all. 4 
ih ‘Other cases suggested by learned counsel do fare no better. 
B: , Take the case of the two men pulling - taut from opposite direc- 
tions, the noose. which they have put round a third man’s neck. 
Here again it would be open to one of the two men to say that hò 


at hia end of the rope did no pulling and the deceased was killed. 


by the rope being sharply jerked by the man.at the other end, : 

? Similarly in tbe cases suggested of several men causing death 
by drowning by holding a man under water or upsetting him out of 
a | boat, The individuals concerned in these . offences do not each 
and all do the same act. In the case of two men drowning a third, 
one of the two men might plead that -While he only committed an 
assault by pushing the deceased over the bank, it was the other who, 
held the head ‘of the deceased under the water and so, drowned him: 

The truth. is that in all these cases ` what is single is the effect 
produced. —The different men who take part in the offence may do 


similar acta. Buttheir acts are, not the same. They'are ‘different - 


“Acts. Ern ifm mere gemang were suffidiont, it t wouid be P 
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to prove. As shown above pleas destructive of similarity, still 
more of identity, might be put forward in excuse. Murders of-the 
sort suggested are not usually committed in broad daylight in the 
presence of witnesses able to take stock of the precise part takén- ny 


different offenders. 
In the wider view of sections 34 and 37, these cases .would 


‘present no difficulty. Prove the common intention of the persons 
present at the , commission of the offence and all would be equally 
guilty of nothing less than that offence. If death were the result 


of the act or series of acts of one out of several confederates, the 
act would be done by them all within the meaning of section. 34. 
If death followed thé different acts of different confederates at the 
same time and place, then again setion 34 would probably suffice. 
Every confederate would be regarded as having done every criminal 


` act and would therefore be liable as if he had done them all alone, 


The responsibility is mutual—if necessary, however, section 47 
might be resorted to and it would not matter which section applied, 
provided that one or other section covered all reasonable 
hypotheses, 

So far, therefore, 1 take the wider view of section 34 and the 
connected sections. I have next to deal with. the contention 


founded on the Code provisions relating to abetmert. 


Abetement is an independent offence whether the abetted 
offence is committed (section t09) 0 or not committed (sections 115 
and 116). 

.We are concerned with the case where the abetted offence is 
committed, There must then be an abettor on the one hand and 
an abettee who is a principal on the other. Even where the offender 
acts ‘by the hand of dn innocent person, such as a person not 


capable by law of committing an offence, the Code (section 108)- 


treats the former not as principal but as abettor. It certainly does 
not follow as of course that the Code regards accessories at the fact 
as abettors and not as principals. l 

It is true that under the definition in section roy, ab et- 
ment may take the forms of instigation, conspiracy or aid, and 
that by Expanation 2, “Whoever either prior to or at the time of 
the commission of an act, does anything in order to facilitate the 
commission of that fact, and thereby facilitates the commission 
thereof, is said to aid the doing of that act.” But as 


I read the section it does not coatemplate the abettor being 


present when the, abetted criminal act or offence is committed. 


The aid given at the time of commission referred to in Explanation - 


-47 
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TT. seenis to’ mean ‘aid given at the time but at such a distance from 
. the scene that the abettor cannot be said to be present. The case 
_, of Kaski Nath Naek (1) is typical. The Explanation may have 
_ been intended to obviate any difficulty arising out of ene expression 
~ ‘accessories before the fact’. 
+ . If Fam right, then A, Band C being together, if A says to B, 
5. Ra and B thereupon shoots C, A would be punishable not 
under section 109 but under section 302 construed in the light of 
i section 34. This result accords with the opinion of Markby J. in 
R. v. Mohamed Asger (2) where the word accessory is used as 
„meaning ‘accessory before the fact’ or abettor, (See also Mayne, 
-~ Criminal Law, Part II, section 246). 
~  Itmay be said that “‘instigation” ana “conspiracy” must occur 
~ before the offence, even if, in the case of instigation, itis only 
just before. But abettors by these modes seem to be thought of as 
separated from the commission of the offence not only by time but 
| also by place. Abetment is not thought of as coincident with the 
=! -offence. If the general term ‘abettors’ included accessories at the 
fact, Explanation 2 would be superfluous. Persons who, having 
_- previously abetted (as accessories before the fact) are also present 
_ when the offence is committed are dealt with in section 114. 
Section 114, the only section in the chapter which speaks of 
_the abettor being present on the scene, supports the foregoing 
| construction of sections 107 and 109. It provides that when any 
person “ who, if absent, would be liable to be punished as an 
„~ abettor”, is present at the commission of the act or offence abetted, 
>. he shall be deemed to have ‘committed such act or offence.” ` It 
“was held, as early as 1867, in 2. v. Mirund (3), that to bring an 
accused within these words, it is necessary first to make out the 


aaa which constitute abetment, so that “if absen” the ac . 


cused‘ would have been liable to be punished as an abettor, and this 


. ruling has since been followed: AdAi Misser (4); Keshwar Lal | 
Saka (5). If present atthe time, the person who would otherwise 


_ be an abettor, is treated as a principal. 
An illustration will bè found in a recent case which came 
before the Court of Criminal Appeal in England: R. v. Zdith 
` Thenpion (6). The prisoner there was present when. her husband 
7 was killed by.her lover, Bywaters. Though present, it is doubtful 
_. whether shewould have been convicted as an accessory at the fact, 


B if it had not been for thè incriminating letters which , she had pre- 


Gj (1897) 1. L. R, 25 Cale. 207." (a) (1874) 23 W: R. Cr. 11 
~ (3) (1867) 7 W. R. Cr. 49. (4) (1900) LL. R. 37 Cale, 566. 
3. (g9)-(1908) l, W. R. 29 Cale. 496. (6) npn 17 Cr. App. Rep. 71. 
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viously written to,Bywater, - Under section 14, if t absent she would 
have been liable as an abettor, and therefore her mere presence when, 
_ the-murder was committed, would have rendered her guilty of that 
offence. l 

Section t14 would appear to serve two purposes. Firstly, it ‘ane 


the fact -that'.where it can be” proved that the accused, if absent, ; 
would bé liable as an:abettor, his mere presence when the offence. 


‘is committed, is, without .more, sufficient proof of common inten-, 
‘tion to make him an accessory at the fact or principal., Secondly, 
it marks the fact that in those circumstances -the accused cannot be 


punished twice, once for the abetment and once for being present as 
an accessory at the fact. ‘T’he section resembles section 34 in this, 
that it rather regulates procedure and ptnishment than creates an 
offence (cf. Gould. & Co. v. Houghton (1), and ‘see Collettis. 
Comments on the Indian Penal Code, published ‘in a-collected. 
form in 1889). ; 


Section 114, therefore, i is not wide enough to include all ‘access-.. 
ories at the fact. It would not apply for instance where one man: 
ia assaulted by several ` others and the assault is unpre meditated, - 
‘It only applies where the accused, if ansent, would be liable as an. 
abettor, and there- are many cases in which no - such: een can’ 
be proved. 

“But supposing that I am wrong and that -a person present aid: | 
ing and abetting the commission of-a criminal act or offence is - 
punishable under section 109, a conviction thereunder could only be’ 
sustained if the part played by the abettor as accessory at the fact 
could be distinguished from the part played by the principal in the - 
first degree. The principal -in the first degree does not, as such,” 
abet the abettors,, Section rog would not supply a general tule ` 


that accessories at the fact are equally liable as principals with the” 


-principal in ‘the first dégree. The result would: merely ‘be that 
section 109 would to some extent overlap section 34 in its wider- 


| interpretation. If there be this overlapping; wé are not thereby pré-” 


cluded from giving a reasonable meaning to section 34. On the ` 
contrary it seems improbable that the framers of the Code would: 
have forgotten to lay dowa the general rule. And if the gene- 
ral rule cannot be found in section rog or section 114 it can only 


“be found i in section 34. A EN La Sange 


ft was suggested.that if section 34 bore the wider meaning, sec ` 
tion 149 of the Code was unnecessary. Section 149, iş doubtless, a! 


(3) L. R. (1921) 1 K. B 509 (519). nee. 4 «ache 
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spécial application of the general principle : of section ar but as the 
language i is different so may be ‘the precise meaning or shade of“ 
meaning. As Mookerjee J. said in Jkakri. Chamar.y. R. (1) “the . 
essence Qf- section 34 is common intention, 28 the presence of Bi 
common object is requisite to establish a :case under section 149., 
In-any:case'the special provision may have been thought: desirable 
because in the country parts of India, disputes. relating to land or , 
pounder frequently lead to riots ending in grieyous hurt or loss : 
life. - r 

“Tt appears to mé ‘that section 34 regards the act dore as s the . 
united act of the immediate perpetrator and his, confederates pre-.. 
sent-at the time and that the language used is susceptible of that, 
meaning: The language follows a common mode of speech In 
BR. v: Salmon (2) * three men had been negligently firing at a mark. 
One of them.it was not- known which—had unfortunately killed a- 
boy in the rear.of the mark. They were all held guilty of manslaugh- 
ter. Lord Coleridge C: J. said : “the death resulted from the action . 
of the three .and they are all liable”, Stepben J. said: “firing a 

rifa”, under. such circumstances, ‘ is a highly dangerous act, and . 
all.are responsible for they unite to fire at the - spot” in guestion and. 
they all omit to take any.precautions whatever to prevent danger.” ae 

- Moreover, sections .34, .35° and 37 must be read together, and. 
“the use in section 35 of the phrase “each of such persons. who joins 
in the aot” and in section 37 of the phrase ,“‘doing any one of those 
acts, either: singly or jointly with any other person” indicates the true. 
menaning of section 34. So section 38. speaks of “several persons 
engaged.or concerned in a criminal act.” -The diffarent modes of 
expression may be puzzling’. but, the sections must,. I think, be 
construed as. enunciating & consistent principle of liability. Other- 
wise- the result would -be chaotic. . . 

. To put. it. differently, an act is done by several persons when 
all- are principals in the doing-of it, and it- is immaterial whether 
they are. principals in the first degree .or principals in the second 
degree, no distinction between the, two categories né recog- 
nized., p 
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Ww Gan 16C. L. J. 440 (isa). © (3) (1880) 6 0. B: D iJe- 

eNoTE. R.v, Salmon (2) was followed in R. v. Morgan (3).- Curiously 
enough, however, the learned Judges expressly disclaimed. the aid:of section 44. 
É do-not know what-section other.than section. $4 made both the accused soldiers 
liable. With respect, the Court would seom to have been. unnecessarily puzzled 
over the question of their common intention. 

(3) (1909) I. L. R. 36 Calc. 302 3 9G L. J. 2044. 13 C. W. N.-362, 
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This view of section 34 gives it an intelligible content in confor- 


mity with general legal notions. The opposing view involves 
a distinction dependent on identity or similarity of act which, if 


admissible at all, is wholly foreign to the law, both civil and 
criminal and leads nowhere. KA 


N, 


= 


The wider view, therefore, accords with what a priori the law 


might have been expected to be. The true doctrine that which 


leads to fruitful and valid legal consequences must depend: on the 


notion of agency or representation, In the offence of criminal 
conspiracy, (sections 120 A and 130 B) asin civil law, represen- 


tation is carried a step further. Conspirators are like partners, - 


They are all principals. The immediate doer of an overt act in 
pursuance of the conspiracy is the agent of all the others, whethér 


they are present at the time or not (Evidence Act, section 10), In. 
the case of accessories at the fact, confederates present at the time, . 


répresentation occurs in its simplest. form. If two persons are 


present aiding and abetting a third who kills their common enemy ~ 


with a shot from a revolver or a blow with a knife, every lawyer, 


and, I think, every reflecting layman would pronounce all three - 


equally guilty. Common intention makes the shot or the blow the 
act of them all, It is as if the six hands belonged to one body, 
controlled by one mind, and it matters not by which hand. the 


bullet is sped or the blow is given. As Sir Michael Foster puts it: - 


“In combinations of this kind, the mortal stroke, though given by 


one of the party, is considered in the eye of the law, and of sound. 


reason too, as given by every individual present and abetting. The 
person actually giviog the stroke is no more than the hand or ins- 
trument by which the others strike.” (Tosters Crown Law, Edition 
1809, p. 351). And in a case cited by Mayne, Ganesh Sing v. Ram 
Raja (x), their Lordships said this :—~“Where parties. go with a 
common purpose to execute a common object, each and every one 
becomes responsible for the acts of each and every other in exe- 
cution and furtherance of their common purpose; as the -purpose 
is common so must be the responsibility.” That principle is as 
yalid in criminal as in civil law. l 


It would be -surprising if the law were otherwise. A premium 


would.be put on crime. There would be safety in mere numbers, 
‘The more cowardly, secret, and brutal the crime, the greater would. 
be the chance of the guilty escaping the full measure of justice for 
their misdeeds. l . 


(1) (1869) 3 B» L- R: P.C. 44e - 
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As to authority ‘the weight of judicial, opinion bas. from. the first 
been in favour ofthe wider view of section -34, very Clearly so in 
my opinion in this Court and inthe High Courts, of Bombay and 
Allahabad. ` 4 

One of the earlier cases in this Court, Ry. Gera Chand. 
Gope (1), is significant because the judgment was delivered by 

Sir Barnes Peacock C, J.’ who ‘in, the capacity of Vice President 
of :the . Legislative Council had piloted the Penal Code: Bill 
„through its different stages. I will not say, that ‘the judgment 
is conclusive upon the point before us because section 34 is not 
expressly referred to. But dealing with the question of mere 


presence.on the scene, ‘the learned. Chief Justice pointed out “that 


all who are present do not necessarily agaist ‘by ‘their’ presence every 
act that is done i in their presence, nor are. consequently liable to be 
punished as principals.” The importarice of the observation lies 
: in the use of the word ‘principals’ as including accessories at the 
fact. The word was used in the same ‘sense by “Markby J. in 
_R. v. Byder Jolaka (a) and again in £. v: Mahomed Asger (3). 


Later cases explicitly refer to section 34. A compact and sufficient. 


_ illustration will be found in Sri Prosad Misser v. R. (4): In that 
case a Pathan had killed a Nawab by auccessive blows with a Awan 
Your other men were “present at the time. Thê'Court (Sir Francis 


` Maclean C. J..and Banerjee J.) observed: “The Judge ought ‘to 


_ have called the attention of the -jury to the facts and then ‘said 
_ that’ it was for them to consider whether from those facts, 
_ they, concluded that the criminal act was done by the several 


_ persons in furtherance of the common intention of all, and if they | 


so concluded thén to direct them that the case came within section 
34 of the Penal Code and- that’ each of- them “would be liable for 
that act, ‘in the same manner sè if it were done by him alone.” 
That this view of the law has" predominated is shown again by the 
judgment of Mitra’ and Flétcher “JJ. in Nibaran Chandra Roy y. 
~ R(5)} The current’ of decision in this Court was not, I think, 
disturbed till Stephen J. delivered his judgaient i in Rv. Nirmal 
Kanta Roy (6). 

> That case is the sheet-anchor of the ER counsel's argument. 
h L-state only the facts now matérial, A Police Officer, Inspector 
Nripendra Nath Ghose, had been murdered in Calcutta. The 
prisoner and another had both fired at him with revolvers but ag 


< 7 (1866) 5 W. R. Ct. 45. _ + 3) (1866) 6. W. Rie, 83. 
-~ 7i As) (1874) a3 W. R.. Ce. 11. » + (4) (1899) 4 C. W, N. 193 (196). 


(5) 997). 11. C. We N.- 1085 (1089) 2 (6) (1914) I,-L. R 41, Cak. 10785 
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CRIMINAL. the bullets found. in the officer's body could not haye come from, 

l tag. ‘the prisoner's revolver, it was not the prisoner's shots which mune: f 

ass ac ‘the fatal injuries but those of his comrade. Stephen J. held that; 

| NG - these facts.would pot support a charge against the prisoner under, 


ay ee section 302 read with section 34. The act cf shooting the officer, 

Richardsen, F- he said, had been done by the.prisoner’s comrade and not at all. bY; 

co the prisoner, whose act amounted merely to an attempt. The judg- 
ment, I gather, was delivered after. the jury, on the learned Judge’s,. 

‘direction, had found the. prisoner not guilty on the charge referring... 

- to section 34. The jury had differed on another charge under sec, ; 
tions 302 and 114 and the learned Judge had directed a fresh trial, 
of that charge. The learned Judge was dealing mainly.with thes, 
question whether the acquittal on the charge referring to section, 343, 
WAS a bar to this fresh trial. He overruled the plea and as things., 
fell out, on the fresh trial that is of the charge under sections 302, 

. and x14, the jury again disagreed. Then the Advocate-Generaly 
entered a'nolls prosegui and the prisoner was discharged. i ut 
With the greatest respect for the. learned Judge's view on this 
subject it appears to me that as the authorities stood, the. learned., 
Judge should have taken the verdict of the jury on the charge refer... 

_ Ying to section 34. Ifthe jury had convicted on that charge,. the. 
learned Judge might have reserved any question of law, on which he, rad 
felt a doubt for consideration by a Bench of the Court. | n- nih 

` The learned Judge recognised that he was departing from tadi, 
tion. He referred to two Indian cases in which a wider view. of, 
section 34 had been taken. He said that those cases were in; 
accord with Mr. Mayne’s paraphrase of the section with which he- 
disagreed, After referring to the history of the matter in England. 
and in India he. expressed the opinion that section 34 was to ber. 
= read without reference to any doctrines derived from the English, ~ 
. Common Law. In substance I agree but I regret that the learned: 
Judge gave no indication of the meaning which he attributed to ths. 
section on that footing. : He ah ag 
_ The learned Judge then turned to the abstiient sections, - z Ha: 
stated as to section 109 that there was no reason for supposing that. 
; looked to section 114 to fill the gap. left by. his view of section, r 
l he was putting a forced construction on one ‘section to avoid what 

| l ‘appeared to him a forced construction of another. _ aT 
‘Finally, he said :— In reference to English Law, it seems to me 
__ that the effect of sections 109 and 114 ig to supersede all the Eng 
ih. libh Law felating to- wear “of the “first and second degrees and 


Vou ore KAWI) . mon COURT. 


JL A an s 


accessories befare the fact.” I do notisee, however, how sections, 


- + s eo om 


Judge: had: said that the’ group of sections incliding ‘section 34 


together -with the abetment aections superseded all the English Law 
on-those topics, I could haye understood it. But then the difficulty 


would ‘have remained whether accessories a 
treated:as principals or abettors, `." 
“In thé case ‘before thé learned” Judge the prisoner was clearly 
accessory at ‘the fact, But ifhe and his comrade had used revol: 
vers'of'the same calibre and ‘the officer had ‘been killed by one 






a Ba are to bo 


` two'metr was principal and which accessory. Then, on the 'view of 
is the‘learned Judge, neither min could have been convicted as an 
abettor, for-he might be thé principal, nor as principal, because he - 
might bethe abettor. . Such a difficulty might perhaps be surmount-- 
ed‘by framing charges in the alternative under section 236 of the - 


Prosedure’ Code, but ‘that seems a kah ial ae to put pergis a 


jury ae i ra 


“F do not ‘see how all distinctions between RT of the two 
degrees and 2ecessories before the fact can be superseded unless, 
where the’ abetted act is committed, they are all brought under one 
conimon category as principals, that is to say, unless the step further 
were taken which has been taken in the general law cf conspiracy. 
Apart from some such comprehensive provision, distinctions which | 
exist’ ‘in the nature of ‘things, necessitate a line being, drawn some: 
Te According to the general scheme of the Code, abettors area 

te class, and the question whether accessories at the fact aro 
pcipals or abettors must therefore find- an answer. The only ad- ` 
vantage I can see in classing them as abettora i is that the question-of 
the-physical- limits within which aman may be said to be present 
atthe commission of a crime would not arise, The question has 
ben: discussed in England; &. v. Borthwick (1); R. v. Stewart (a) ; 
Avchbold’s Criminal Pleadings and Practice, asth: Ed. 1368; but 
under modern legislation it is probably, no longer of any’, impor: - 
tance, - -I have suggested above that the Code solution of the diffi- ` 
ctilty is'tê-befound in Explanation s- to section 107- a person’ 
aiding at the’ time but at a distance is an abettor, i 


STko treatment of the accessory at the fact asa. piincipal will not. 
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ballet,--it- would have been impossiblé to say which of the’ 
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Criminat. be ‘more productive of technicality thin his. treatment as an abettor, 


1985. The most glaring and indefeasible’ technicalities of English Law. 
Emperor - 800m to have gathered not so much round the principal | in the 
a se second. degree as round the accessory before the fact. In Sir 
i, 4; James Stephen's History- of the Criminal Law (II, 234) an excuse is 
‘ found for t hnicalities i in the harsh severity of punishment 






tion, the technicalities have ‘for the most part disappeared along 
with the excuse for them. And-happily, in India, under 4 modern 
Code, such as the Penal Code, redress ‘by mere technicality is not 
required.’ That of course is not to say. that an ‘accused person is, 
not always entitled as of right to a fair trial according to the estab- 
; lished forms of law “In all criminal casas it is necessary that there 
“should be a charge,-a finding ‘anda coaviction as a foundation for 
the sentence. Everything shauld be strictly and accurately pursued; 
“and if in any one of these three points a substantial defect should 
appear, it would be a ground for revising the proceeding”: Ex. 
parte Van Sandau (1); In re Vallabhdas (2). It is a miscarriage - 
of justice. “to deprive an accused person of the protection: given 
by essential steps in criminal Procedure.” ` [per Lord Sumner, 
Crane v. Public Prosecutor ( 3)]. In that connection the distinction 
is observed between irregularities, whicha Court exercising-appel- 
late jurisdiction may disrégard, ifthe accused has not-been preju- 
diced, and illegalities which render the trial mog and of no effect : 
Subrakmania Ayyary. R. (4): : 
Whether, consistently or ‘not ‘with his- postulate of Adentity in 
| act, learned counsel further contended’ that-in cases of the type 
where two mien assault; aiid‘inflict, one a grave and the othera 
less grave injury on a third, section 34 only applies where. death 
or grievous hurt results from the combined injuries. But apart 
"possibly from: thé language óf Field J. in R. v. Jhudboo Mahton (5), 
which may be accounted for by the’ facts of the case, the emphasis 
in cases of this type is not On the fact that both men: caused inju- 
ries, still less on the fact that the effect resulted froni the” com- 
bined injuries. The ‘emphasis is‘ on this, that the fact of both 
“men taking an active part in the assault is proof positive of some 
common intention, the extent of the common intention’ being of 
course a question -of facti -> : eog g 


Ma) (1844).1, Phe. 445. ` oh . 
(2) (1903) I. L. R. 27 Bom. 394 (3) L.R. digas 2A. „C: 299 Gin. 
(4) (igor) I. L. R. a5 Mad. 61; L, R. 28 I. A. a57, | 

`- (5) (1883) 1. L. R, 8 Calc, 739 (752), 
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-`s the -conimon intention less. apparent where two men shoot at’ MINAL; 
e a «thie one hitting and wounding him mortally and thë other this 1925: 
o: ging him?. The solution that in such a case (apart from ` “section Einperor 
z KI14) one man has committed murder and the other only anat v 
| tempt_at murder, shows at least the’ coiimen. intention. And: is A ‘ 
the solution tenable? Does it not lead, ngaih i “great respect, <a 


-to an impossible result? Suppose both men cause woui 
ik ; of which would by itself be mortal. Are two murders commi : 
And if’ so, would it be necessary to determine whether or not t 
< deceased’ had died before the second. shot,. entered his "body? ~ 
erie from two wounds. being inflicted, suppose that the shock ` 
‘+ and-terror of seeing two men fire at him, contributed to the fatal’ 
.- result? ‘Moreover, itis impossible | to say what might have hap- 
Ip, © pened, 'if one man alone. had set: out to accomplish the murder. 
‘Without the support, moral and physical, of a comrade, his resolu- ; 
St ‘tion might have failed him and his pistol remained: -in his: pocket : 
~ or diminution of confidence might have interfered with his aim ;- 
` Oyan or again, he might have been: successfully - resisted’ and put to 
~ iflight: It appears to me that this-solution cannot possibly have come: 
-within the intention or contemplation of the- legislature and is not- 
+" contemplated by the language of section 34. The language is- 
-l3 compatible with the reasonable- solution, namely that both shots; 
“the shot that took effect, and the shot that missed, are the joint: 
: 1- “acts of the two ‘men. ‘Each man inthe eye of the-law does both‘ 
acts. The result follows that they are severally but equally liable: 
=; ~-for-the effect produced, in accordance with the principle, I again . 
'* “quote my brother Mookerjee “that all who -participate-in' the com- 
> .- mission of a crime, are severally responsible to-the -State as though 
ziv: the ‘erime-has:-been committed by any-one of: them acting. alone” ;_ 
1. Amrita Lal Bose y. Corporation of Calcutta. (1). The fact that the. 
4". attack is made by two. men and not by one may well be. an aggra-- 
ae : „vation and not a palliation: of the crime. The attack -is:cowardly so far. 
_ as the. ‘criminals. look to superiority in numbers for, acne ty Ang. 
u COUTAZS., . ae 
ia: , The: second. cage on which learned. case relied, that: of Pro 
ot -fulla Kumar ` Majumdar (2). came before; the-present Chief Justice’ 
. , and Panton J. on a reference made, by.the Sessions Judge-of-Dacca: 
under section, 307 of the Procedure Codes- To- my'mind,. thə case. 
carries the matter. no-further, It is- obvious from: the terma-of; thei 
Court’s judgment,- delivered by the learned- Chief Justice; that the 
l difciission was'not taken beyond’ the stage at*which ‘the judgihent 


(1) (1917) b L. R. 44 Calc. 1035 (1048). >- (2) (1922) 1. L. R. 50 Calc, 41. 
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` Cangik, > of Stephen J. had left it, No reference appears to have been- oe l 
1993. to the view of the law taken i im this Court’ before and after Nirmal 
Empati, Kanta Roy’s case (1). No reference was made to the- argument. in; 
Biren renn., fv, ‘Nagendra Nath Son Gupta (2) or tothe ruling of the Court i 
in that case (p. 404) or_ to the case of R. ve Foesullah (3). which 
Richardson, Fe 











— ae et ~at 


Ot fully argued, if it can be said to haye been argued. ‘at all; 
WW the Court did not come toa considered co-iclusion upon” it, 
f ‘the judgment be carefully read, it will be seen that the decision” 
comes tono more than this, that inasmuch as there might be a ` 
doubt whether the accused could properly be ‘convicted under” 
section 302 and section 34 the safer course, in the ciccumstances 
was, to direct his rotrial on a charge framed under, section” 302 and 
section 1 14. 


In fine, I entertain the opinion: that the wider construction of. 
section 34 is the right one, not only because I- should myself so 
construe the words in their context, not only because principle, 
seems to me to demand such a construction bat also on the firmer, 
ground of a long course of decision in this and other course, in: 
terrupted 1 in this Court-only recently and in effect only once. There 
18 this further to be: said that the Penal Code has been amended | 

noe te not a few times and if the prevailing view had-been wrong, presum- 
ably the legistature would have taken some- opportunity to correct 
it It might be said that we are dealing with settled jurisprudence. 4 
but if there be a doubt as to the law, -gur labour will not be in yain, 
if that doubt is dispelled. . 


As to the form of the charge, in my opinion, where an accused: 
is liable ‘under section 34 as an accessory atthe fact and there: - 
fore as a principal, a charge simply of the offence of murder under-- 
section 302, without express reference to section 34 is - sufficient. - 
As section 34 must be read into section 302 of the Penal Code, 
section 324 of the Criminal Procedure Code comes into play : “In: 
every charge words used in describing an offence shall be deemed : 
to have been used in the sense attached to them respectively by the - 
law: under which such offence is punishable.” No doubt, it: is” 
always open to the prosecution to state in the charge particulars , 
showing: that the accused is charged as an accessory at-the fact;, 


But it is not necessary, nor. aisays ats to do so, The Prose, 
et s j oe, 
0) ors) 1. L. R, 41-Calc, 1072. (2) (1915) a1 C. L. }. 396 (399, 403; 404), 
(3) (1920) 25 C. a N. A i ey Se 
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eidon. cañnot state in the. shares’ particulars of | which - they , are 
‘ignorant. Ina case of murder “the murdered man cannot be called 
'at tho trial, and there may be no other eye witnesses except the 


áctual principals in the crime. If it is not- known which of. several - 


“men fired the fatal shot or delivered the. fatal blow, the charge 
cannot be. explicit and nothing is gained by. multiplying charges: ‘to 


“meet all possible hypotheses, .. <' ..° ; 


v 


„In. England also a prinçipal in the second leeren is chargëable 
with thésubstantive offence. . Sır Mathew . Hale fòr. instancè says 
thi If A be. H teg as having given the mortal stroke and 
it appears ` that B gave the stroke „and A and C were only’ aiding 
and assisting, it maintains the indictment, ‘and judgment’ shall be 


-given against them all, for it is only a circumstantial variance, - for 


in law it is the stroke of all that were present,” aiding and abetting.” 


j (Hale's s Pleas of the Crown, Ed. 1800 at p. 43 and see Archbold at 


as 


pages 137%, 3 1372 and 1374). 
` I come now to the second ground on which the learned Advo- 


< cate-General. granted his certificate, : namely, that the learned Judge 


in “ahiaiging the jury -did not sufficiently ‘refer to the défénce put 


` forward by the accused. . This objection involves .a conéideration 


-of the defence made‘at the trial and the merits. < `` n 
“There-were two- charges,- To the charge of a robbery 
under” section “394 of the Code, the accused: pleaded “guilty” in. 


5 open Coiirt, not meaning that he with his’ own hand ‘caused hurt 


to the Post Master, but meaning that he and others. went to rob 
‘the Postmaster, and that in attempting to ‘commit the robbéry, the 
Post Master was injured—fatally injured as the fact is—by one of the 


-- ` To the charge of murder the accused pleaded “not guilty.” ~~ 


‘From.the point of view of counsel for the accused, though on the 


` facts the'defence on that charge’ might be difficult, the case was of 


a simple character. Unless the’ evidence showing that the accused 


- fired-the-fatal shot could be discredited, there- was nothing more 


to be saitin any: view of the law. For the rest, the case turned 


"ofthe element of'intention. ` For if the’ acctised: “was not privy to 


any: intention; including murder, he could not have fired®.the fatal 
"shot; or “have fired at all at thé Postruagter, ‘and any circumstances 
suggestion or -argumeat tending to show’ that thé accused did not 
fire at the Postmaster might also be pleaded for what ity WAS worth 
ag relevant in regard to his intention. «+ ~- ~ 

l ‘In the view of the law taken by the kene Judge: a view of 
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Carian. “which leamed counsel ‘must -have been aware during -the-trial; tlie 
1933. ‘issues ‘were, whether the accused fired at the.Postmaster and if not, 
Empero? ‘what intention should .be imputed to him. The former issue,- How- 


-ever- important, was subordinate to the latter. ‘The defence was 
that the accused-had no Part in any common intention going as fat 
Richardson, F. “as murder, | a 
oo Now, no one who reads the charge can doubt: that the leari- 
‘ed Judge put that defence to the . jury not once but several times. 
< The jury were. fully. instructed that the charge of murder involved 
participation by the accused in a common intention riot only-to 
-tob, but also if necessary, to kill, the Postmaster. The point-might 
' have-been put less specifically. A common intention to carry out an 
~ unlawful design ‘at all costs, even at the cost-of overcoming resis- 
‘tance; or evading capture by taking life is sufficient, The jury: 
“were special jury and I see no reason to suppose that they did not 
_*\fully appreciate the legal position. Without mincing matters, the ‘ar 
cription of a common intention to add -murder, -if necessary, to 
-: robbery, is not easily avoided, where. all, or some to the knowledge 
< of the rest, of those engaged in ‘the enterprise, are proved "to have 
- carried fire- arms and firearms have been used with fatal effect. - : 

. The objection taken to the charge,. so, far -as they seem to me 
to call.for mention .at all, are based on the statement made by the 
accused at the close of the case for the prosecution. It is said-that 

` the learned Judge did not -advert, or sufficiently - advert, to certain 
- Suggestions—I cannot put them oer cone in that state- 
f statement. en : 
. There is-first the prenon that only three, -and not, as s the pro» 
. secution say, four men, were concerned, With regard to that it 
appears to me that the cross-examination of the material- witnesses, 
and.especially that of the packer, Hara Prosad Das, was directed 
_ to making out that the accused was not one of the men who enter- 
` ed the room but was the man who stood outside on the doorstep or 
just below.. Thé suggestion that only 3 men went to the Post 
_ Office and only 2 went inside, was, however. not foreshadowed, at 
_any.rate as-clearly as it might have been. The point of the sugges- 
. tion is that if only two men-entered the room, the accused-even if he 
... was the middle man of the three, as the -witnesses said,-might have 
-been the man: outside who did not fire; But let that: pass. The 
‘learned Judge, as I read the. charge, left it to the jury to make, up 
- their mind,-if necessary whether thete were 3 or 4 men. _ 
The next suggestion was pethaps more clearly- an afterthought, 
- The statement: as to the live cartridge falling-out of the pistol as the 


è 
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accused. was running away down the lane on the io the Post”. 


Office. (Mahendra Sircar: Lane) -was intended to tt a sugges- 
tion to this effect, namely, that inasmuch: asa pis, of the kind 
‘which the accused carried, automatically cocks itself ‘after, being 
fired, and .inasmuch as the -accused found in Mohendra Sircar 
Lane. that his pistol was not cocked or that the safety catch was-not 
dowa, therefore the accused could not have ‘fired in the Post Office. 


AE the point -so put had been in-the minds of;those conducting the. 


-Gase for the defence, the importance of the live cartridge and the 
‘place where it was picked up. must have- been fully recognised. But 
what occurred at the trial was this. A witness, Purna Chandra. ‘Dey, 
"spoke to. having. received the live cartridge -and an empty cartridge 
-ease(Exs. X and X1) front, another man. ; He- was prepared to indi- 
cate the spot where this other man had said he had picked them-up. 
But-as the learned Standing Counsel.. stated that - the prosecution 
-were not in a position to produce , the -other -man, learned, counsel 
forthe accused, objected, as he was entitled- to do,:to ‘hearsay 


-evidence being given.. Nothing further- was said dt the time-and _ 


there is no evidence where the live cartridge was picked up. ., The 


-learned Judge’s „recollection: is that. during ` thé trial:nothing.more. 
“was said- about these-two exhibits-and that he:told the jury that they - 


-went-out of the case.. The learned Judge’ statement of what took 


“place is conclusive. It is here abundantly confirmed -by the fact 


~ that-the gunmaker, an expert witness who went. Jater into, the witness 
. box, was not even asked whether the: live cartridge fitted’ the 
accused’s pistol Assuming in accordance with what séems to have 
"been the case for the prosecution, that it did fit the pistol, the „gun- 
maker was not questioned asto the circumstances in wħich-a.live 
-cartridge might drop out, or be ejected, from;.an automatic pistol. 
There are such things as mis-fires and mis-fits- It does -not, seem 
~ beyond the: bounds of possibility that: an - ill- graduated: cartridge 
- should be forced by‘the. mechanism too far into the breach-and 
-to-bé beyond the proper reach of the striker when the: -trigger is 
«pulled. Such a cartridge might -be ejected in:the ordinary course of 
. firing without a dent or-visible dent on the cap, I have no wish 
sto speculate. All am saying is that the matter was not pursued 
z and that. no. sufficient foundation was laid in cross-examination 
„for any plea founded on the live cartridge, > 
.° + There is. more.to be said on.this point. At the best the. evi- 
‘dence left open.a-mere suggestion that thé live cartridge. dropped 


p.oùt int Mohendra Sircar Lané in the manner -described by the ac: 


_..eused. ~ It is surprising therefore to find in the ;application made 
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Chik. “fo thè learned ‘Advocate. General for a certificate, the: a staté- 
1923. ‘ment, moro than once repeated, ‘that! ‘this live cartridge was picked 
. Rinptrdi ‘up in Mohendra ` ‘Sirear Lane. “It is admitted that the application 
ee Lae = ‘though "apparently = ‘not signed: or verified, was drawn up for 
eet the ‘accused’ by- his.” ‘legal advisers, -Beyond referring to the re- 


Richardson, ¥ ' solution. of the Judges in R. v. “Simin (1), cited in 2. v. No- 
“gêndra Nath Sé Gupta (2), 1 will -say no more on this topic, be- 
‘cause in” the result the learned -counsel frankly admitted ‘that the 
“positive statements as to the live’ cartridge ought not to’ have beén 
“made and might bo atinbated: to thé haste and- hurry of ‘the mo- 
‘ments. - ont ES 
“= “The'last suggestion is that in running away the accused ‘fired 
Eoi ‘inthe air to frighten -his pursuers and not to kill them. On his 
i -own showing, ‘therefore, itis a mere chance that he did not kill, 
af not one of his pursuers, then some other person inside or outside 
“a house. ‘Such firing in the ` ‘stibets of a city was itself “evidence: of 
14 criminal intent sufficient to go'to the jury im support of the chatge 
"of murder. But, apart from that, here again, the suggestion, such 
cas- it. is, was not led up to” by the .cross-examination of the wit- 
‘nesses, The’ medical student, Purnendu Nath Mookerjee, he was ” 
“hot a pursuer—he was approach ng the accused from thé Opposite 
-directioh—states that the accused fired at him and that he -heard 
i “the whiz -of the bullet. as it went past -his left ear. This witness 
«Was not cross-examined,” and’: there may have been good reagon 
-at the time for not cross-exatuining him. -~ 
. When-J say of these suggestions or any of them that they v were 
- afterthoughts, what I mean is that -regard being had ‘to the con 
“iduct of the -casein Courtpthe suggestion could. not -have formed _ 
< part of any instructions given to learned counsel before the trial 
1 or before the witnesses were exami < y 
: ` J have not’ so far referred ie al part of the accused’s state- 
f ment. ‘Evidence had been given of the finding in an~almirah in 
¢the’ living room occupied by the accused of a bundle which con 
“tained two revolvers and three ugly looking daggers. .T'he accused 
‘endeavoured to atcount for ‘the possession `of this armoury by say- 
- ing “that the bundle:had been given‘ to him for safe ‘custody by a 
of -s gentleman unnamed. Having stowed ‘away the. bundle he was 
l taken by the same gentleman ' to; his” house, where he seems to have 
/ “been” somewhat easily persuaded ‘to ‘join’ inan enterprise in the 


re 
h 
ia, AN 


Thature of a dacoityi' The pressure’ brought to bear on-him was 
4 “apparently moral, and not phys ical, but he ‘says he was not: ina 


r> 
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- position to argue, "He ‘speaks of. four P one of- which -was 
given to him. He was taught by ‘the ‘annamed gentleman how to 
use the pistol., That, 1. „Suppose was, to. account for -his firing as he 
ran away. .The pistol was then loaded and a start was made, I 
cannot, think. that such a story : ‘would, or ought to make, much 
impression on a jury and I have heard no _prieyance made of any 
failure of the learned Judge to deal fully with, this . per of tha 
- statement, - - 

The trial, having taken it its course, the j jury, returned a. verdict of. 
guilty. I doubt- whether the fact that, the. verdict | was unanimous 
iy ADY, difference (See. `T he, King-Enperor v: Upendra Nath 

ss (1) per Holmwood, „J. and: -West Indian. Co.. v. Roberts (2)].. 
a 1 there were materials. not certainly without weight- on. 
which: the j jury could find that it was the pistol of the accused which 
killed the Postmaster. But I do not go into that because. -the 
verdict ‘does not necessarily mean that ‘in the jury’s opinion the 
accused fired the fatal shot. On the law as laid down to them, 
the verdict is in that respect ambiguous. But it does mean that. 
the accused was privy to a common murderous intention. _ 

J should have been surprised if the jury had returned-any other. 
verdict i in this case. Itis established, not only by the sworn tes, 
timony of the witnesses but by the: ‘admission of the accused him- 
self, that he and two or three others - were at the Post Office, all 


harbourin a wicked desiga and all carrying loaded firearms. Hard- - 
ly. had a ncn and unfortunate | Postmaster uttered a word 
of remonstrance or- surprise, before three of the , foun or two of 


the thras, shoñat, him from. a distance of two ~or three paces and 
killed him on t e spot.. He was given no chance: ,It was not 
even a case of “h nds upor we will fire.” A-hueand cry was 
raised, “To running away-the accused was behind the others, pos-. 
sibly as a rearguard o possibly, as he says, because He was un- 
nerved and late in - startinfg—if he did not enter the Post Office, he, 
would naturally hive been None c 0f the first tọ run. Twoor three. 
of the men escaped. The accused though she used his pistol to 
prevent capture did not escape, He was captured as it may be 
said, red-handed. His pistol, wbieh he had thrown away when 
it became useless, the magazine having been emptied, was picked 
up close by. , As to the presence of the accused on the scene, no 
question of identity arises ; no alibi is. possible. Apart from the ques: 
tion of common intention the facts are admitted. - And ‘it appears to 
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-CRIMINAL.” me that’ the facts themselves speak so loudly that the defence offered -' 
Ta . wasas desperate as any' defence could well be. On the facts its. 
Papeete would seem almost’ as easy tosay that the original design -wags:.:- 
0.“ o- | murder, pure and simple, as to say that it was robbery first sandi; o 
Baretidra.  -” t 


| murder only-if necessary. © In: the view of the law which we reject-~- 
Richardson, 7." ed the denial by the accused that he'fired- at the Postmaster might: hey 
E havo been -regarded ‘asa defence.’ Otherwise his statement was; 
. ~- more likea plea in extenuation. I cannot entertain any. doubt ~, 
ds to-the justice of the verdict. ` NANG 
‘Ona careful and anxious- examination of the case I can only, 
say: ‘that to my- “mind ths - complaint of non-direction’ amounting to 
misdirection: is nót sustainable. In my opinion on the evidence... _ 
as it stood, the’ substantial questions and issues involved, for the,.. “+ 
' defence as well as for the prosecution, were fairly put to the jury:_» 
Their minds were not perplexed by a minute discussion of every- 
detail of tha evidence, or of every suggestion made at: the close of 
the: evidence. After: a trial extending over two days, after the’. 
accused had made his statement, after the learned Standing Counsel: - 
and the learned counsel for: the accused had delivered their ; 


addresses, the case was s left to the jury by the learned Judge STOREN 
on its merits. 





if 


It is, as I entirely agree, an elementary eae that ry defence e 
made-by or for an accused, or apparent on the evidence for the. 
prosecution, should be fairly presented to the jury, and I have before 
now drawn-attention to this principle: As Lord Watson said in). 
Bray v Fora (1). “Every. party to. a trial by jury has a legal and , 
constitutional right to have the case which he has made, either in” 

pursuit or in defence fairly submitted to the consideration of that :: 
tribunal.’ In India, so faras-the criminal law is-concerned, that“ 
right is embodied in section -297 of the Procedure Code. In_the ~ 
present case, however, a very plain one as I see it, it does not appear.. 
to me that the learned judge’s charge was insufficient as regards: 
the defence. - The charge was doubtless on the whole adverse to the « 

. accused: in the circumstances it could hardly be otherwise—but the 
learned Judge was entitled to express his Opinion, and the issue was: - 
not taken: out of the hands of the- jury. The learned Judge, again,” 

; Jaid down the law-on: the subject of common intention with some”: 
force of language, but he was within - his province in so doing and” 
es we are not ‘dissenting from what he said. | A 
- I will add that -if a defence is substantially put to tho ji Jury; â i 
mere omission to refer to this, or that .circumstance or suggestion 
(1) Ly R. (1896) A. C. 44. Mis, fn A RR 


- F 
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is not.non-direction which’ amounts to misdirection. It'is not the ~ 


function ‘of the Judge to repeat to" the jury every argument or 
suggestion urged by the learned counsel for the accused. It is 
a satisfaction to me that we have heard the learned counsel at length 
but on this part of the case his argument covered “topics proper 
only to be ‘addressed to the jury at the trial” [Mason (1)!, and I 
much doubt whether the omissions of which he complained were 
in any instance of the sort of which it can be said that non- -direction 
amounts to mis-direction in law: & v. Stoddart (a), cited in R V. 
Fateh Chand Agarwalla (3). 

‘If the learned Advocate-General had not fel pressed by the 
question of law turning on section 34, it may well be that he would 
not have granted any certificate on the question of non-direction, 
particularly if the facts had been more carefully stated in the appli- 
cation submitted to him. 

- There is still an incident which occurred some days before the 
trial to which I am compelled to make some ieference. I do not 


propose to enter into the details of the incident, for the reason that ` 


I am not now prepared, I do not consider it necessary, for any pur- 
pose. material to the accused, to express an opinion on the conduct 
of the learned counsel in seeking the learned Judge, whether notice 
of the intention to doso had or “had not been given to the learned 


“Standing Counsel. Still less am I prepared to discuss the course ` 
taken'by the learned Judge in listening to the learned counsel and 


in advising them as he siys he did.’ The- questions raised may be 
questions on which a difference .of opinion is possible They may 


call for further consideration when the full Court reassembles after | 


the vacation, not with reference to this case but with reference to 
the.future. The accused is entitled to have any “point in his favour 


considered, but with submission, ‘if appears to me dangerous to. 


convert the trial of the accused into the trial of others officially 
connected with the proceedings, against whom no &pecific charge 
calling for an answer has been made. 


. Sò far as thé accused is concerned I had thought that the inci- 


dent was disposed of on the first day of the hearing before us. 


After the relevant part of the learned Judge’s note of the proceed- ` 


ings, which he had prepared for our information, had been read 
out in Court to` the learned counsel, Mr. Chatterji, we adjourned 
the hearing from 11 a. m. to a-30 p. m. in order that the learned 
counsel might see. his client and ascertain from him whether - he 


(1) (1908) 1Cre App: Rep. a (2) (1909) 2 Cr, App Rep. 217. 
(3) (1916) L L. Re 44 Cale. 477 (503). om te 


ta 


593 


CRIMINAL. 


1924. ` 
ered 
Emperor. 

Ya 
Barendra 
Richardson, F. 


594: 
* 94: 
ba owt 


7 CRIMINAL...» 


Barendra, ; 
Richardson, F. 
A 4 “æt A sF: 


i Y 


` 


THE CALCUTTA LAW JouxNat, [Vot XXXVIII 


desired in the circumstances that this case should: be argued by ; 
the learned counsel or by some other counsel.- We were told ji dn . 
due course, as I understood, that the accused had full confidence’, 
in-the learned counsel and desired ‘him to argue the. C286, which „ r 
he. proceeded to do» The, hearing lasted for 4.day3 and half. and, 


‘ as I had thought, every material aspect, of the case was fully ad. 


before us, - I cannot. avoid saying” that it is embarrassing to find | 
after §0 full a hearing that, this „ncident, iş again brought i into, . 
question. . -r 

It is not ected ‘that ane tribunal which tried the accused, 
was in any. respect incompetent or that- the trial was a nullity. r 

. The learned. Judge has told us, that the learned counsel came to 
him before he had read the papers in the.case, and were with him 
for.a very short time., He had no interest in the. matter éxcept. to m 
do his public duty to the best of his ability. | No. objection was 
taken to his presiding at the trial and-apart from the complaints 
made in regard to his charge to .the jury—-complaints which I held 
to be quite unfounded—it has not been suggested before us—and i in 
my opinion it could. not properly. haye, been suggested—that the . 
learned Judge did not preside with strict impartiality and fairness. 

As to the jury who tried the facts, they had nO knowledge at all - 
of the incident. The verdict was that of a jury against whom noth- | à 
ing has been or can be said. - ; < 5 

Lastly as to the learned counsel, “we have “been told that t their , 
action was taken without previous consultation with the accused. 
It isto be presumed, however, that before. the. trial the learned . 
counsel had received their instructions from the accused’s attorney P 
and had also seen the accused. , The accused himself pleaded guilty - 
to the charge of ‘attempted robbery, and he doubtless did sọ, after . 
consultation with his legal advisers. He -must then have come to. 
learn their view generally of his case, and I can find no ground for. 
any suggestion that his confidence in them was misplaced i in the | 
sense that his counsel did not afterwards do all that could be dona ` 
to secure his.acquittal on the charge of . murder. From what the 
learned counsel, Mr. Chatterji, has told us of the substance of, 
his address to the jury,.1 do not conceive that he could have said. 
more than he did say. — : 

It appears to me that the earned counsel who, ‘appears “to have. 
gone to the Jearned Judge in what. they considered to be. the i im- 
terests of their chert, did not feel themselves at all “hampered. by. 
anything which may ‘have fallen from the learned Judge. I have 
not detected any want of eee or enteral in théiy condici of 


Gee me aa i eee 
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“the defence or in the mode‘in which: er put before’ the. learned 
‘Judge and the jury the case for the accused .on the two crucial 
: questions, the questicn whetber the accused was one of thcse who 
“fired at the Postmaster and: the. question of common intention. 

No witnesses for the accused were called.and in.such a case and 
‘In‘such circtiinstances it would be. surprising if ahy were called. 
.-The’defence was necessarily of a negative rather than an affirmative 

character, The only hope was-by cross-examination to -shake 
the prosecution evidence telling most strongly against the accused. 

4 have already indicated my -belief that: the learned counsel not 
‘only acted up to their original instructions but possibly exceeded 
‘those instructions; So far as I can see they. left no stone unturned 
‘and i ‘in my opinion the accused was in no vay d at his 
‘rial. | WE E ge iad i 2 

. I'have ade these observations out tof S for the difficulty 
“which has been felt by-my learned brother Mookeérjee J. But as the 
‘ position ‘appears-to me, we were constituted a Bench to try matters 
arising out of the certificate: of « the. learned Advocate-General and 

I am not to be understood as. conceding that this incident in any 

-way comes within that description... So far‘as -I am ‘aware, the 
learned Advocate- General knew nothing of it und it is-not one of 
the grounds upon which ‘he acted... No complaint has been made 
by or on behalf of the accused tbat- his counsel - failed in any way 
in their duty to him. The question, which: in my view of it is not 
one of law, is-raised by the Court itself.on the merits, as it appears 
to me, upon 84 mere possibility -or conjecture page the accused 
‘may, have been prejudiced; x ie - 

‘No one will dispute that our powers ras a ‘Court of review or 
‘a Court for cases “reserved | or ;certified—-whatever be the correct 

designation—are circumscribed by the-ternis -of clause -26 of the 

: Letters Patent. As 1 read the. clause, the certificate of the 

,Advocate-General, does not give usa roving commission to enquire 
‘into every incident. connected- with the case which may have oc- 
curred before or at the trial When the question or questions of 
Jaw raised -by the certificate for our consideration are determined 
.in a sense adverse tothe accused, our function ends.. -We have 

„then no power to retry the case and the, jpdgment and | Sentence 
of thé trial Court stand,  - -~ 

» Ags at present. advised,. I hold ‘that to ‘be the goastitutional 
position- and for authority I ‘should go no ‘further than the case of 
RY. Upendra Nath Das (1). In that case Sir Lawrence: Jenkins, 
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“6, J. said “if there was no misdirection or other error as certified, 
the certificate was misconceived and we have no power to ‘interfere, 
“If the merits of the’case or the sentence are to be further considered, 
‘then-that must`be not-by the oe but by some other authority 
‘vested’ with the’ requisite :power.” This view was spepifically 
‘endorsed by Woodroffe J. and by my learned brother Mookerjee -J. 
‘and received the: concurrence -of the other- two ‘members ; ‘of the 
‘ Bench, Stephen and Holmwood JJ. - ms 


TT As to a‘retrial,, on “the merits I see no ground for ange 
. ` whether a retrial should be directed. But apart from that even if 


‘we were accepting and “not repelling the "learned Advocate- 

 Genèral’s certificate, we should have no power to direct a retrial, at. 

any rate on any ground short-of an illegality” which made the trial : 
abortive and no trial at all. The question is concluded _ by? the 

authorities reviewed - by Mookerjee. J. in R. -v. Panchu Das (3). 
‘I conclude ‘that we should pronounce- the certificate of the 

learned. Advocaté-General to-be misconceived.e I am ‘glad “to 

“think that in so concluding I am in agreement with the learned 

Judge who has presided over our deliberations. 

: Note by Richardson J. on previous history of section 44 and sections. 
"35, 37 and 38, ` : a 
The draft Code prepared by Lord. Macaciny and his coileagiis 

“was completed in 1837. It began with a Chapter bearing the same 

heading—“ General Explanations”-—as the present: Chapter II- 

“Notes on various chapters are appended to the draft but it does not 

seem to have been ‘thought necessary to furnish any note on the 

General Explanations” which are in the nature of interpretation 

clauses. The following observations, however, occur in. two" pata- 

“graphs of the first report; dated 23rd July, 5846, of a subsequent 


: body of: ‘Indian Law Commissioners — > 


Ss. “There i is no distinction of ‘principals in the first acne 
“and principals in the second degree in the Indian Penal Code,- In 
“the 3rd Clause of, the Chapter on General Explanations, it is laid 
down once for all that wherever the” causing of a certain effect with 
_a certain intention or with a Knowlédge of certain circumstances, 
“is an offence, it is to be understood that ‘if more, persons | than one 
“Jointly cause that effect, every one of them who has that. intention 
| or that knowledge, commits that offence.’ : © - Dan i 


amm e it 


"182, ` The definitions of substantive offences, eee with 
, Teference to this generally cause or assist in causing the effect which 
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constitutes the offence, without distinction of leaders or followers, 


principals or subordinate agents. iein 


The Indian Law Comimisajonsre 5 go on to refer to the correspond- 
ing articles, under the heading -“ Criminal Agency and Participa- 
` tion,” of the Digest of the English Law prepared at a time when 
thoughts were entertained of. codifying that law, a project afterwards 
abandoned. 

Then in a postscript dated sth November 1846, there is the 
following paragraph = 

“662. With reference to our.observations...upon the provisions 

„Ofthe Code compared with the English Law of Principal and Acces- 
sory, we have now to point out that Her Majesty’s Commissioners 
- propose to abolish the- difference of ‘punishment between -principals 
in the first and second-degree and accessories, and the technically 


distinction between principals i in. the first' and second degree, and to’ 


“make the offence of being an accessory a substantive offence., By 


the change proposed- the law of England will ese with the. 


Todian Code on these points.” i 

The word “accessory” is here used as : meaning accessory 
before the fact and the reference would appear to be, or maybe 
‘taken to be, to the recommendation of the English Criminal Code 
Commissioners set out in Sir James Stephen’s “History of the Crimi- 
nal, Law at page 236, as follows :— 

“Every one is a party to and guilty of an indi ctable offence 
Who my 
eas (a): Actually commits the offence, or does or omits to do 
any act the doing or omiĝsion of which forms part of the 
“Offence ; or 


rr (b) Aids or abets any person in the actual commission of the’ 


offence, or in any such act or omission as aforesaid. ; „Or 


“ (c) Directly or indirectly counsels or procures any person to` 


'cómmit the offence, or to do or omit any such act as aforesaid.” 

- Clause, (a) contemplates the offenders known in England as 
principals in the first degree, the immediate perpetrators of the 
act done, clause (b) those known as principals in the second degree 
or-accessories at the fact, and clause (c) those known as accessories 


before the fact. In English law. principals in the first degree- 
and’ principals in the second degree are equally principals and ` 


are, as such, distinguished from accessories before the fact. 


“|, It will be observed that in the Code as finally passed by the 


legislature i in 1860, clause 3 of the original. ‘draft is drawn out into 
the sections 34, 35; 37 and 38, This. difference of language. may; 
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of course, have affected the meaning. I have no knowledge | when 
or by whom.the change. was made, or for'what. reasons, the language 
adopted was chosen, > - ie Tes l we 
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As to the relation of section 34 and the contacted sections, to: 


of two kinds, previous abetment and subsequent abetment. , Clearly 
Lofd Macaùlay ^and his colleagues: were thinking of. accessories 


F 


£ 


before the fact and accessories after the fact. - Accessories after, the ` 


fact, § as I -have:said in. my judgment, are now dealt with ‘separately, 
and: ir. the Code-as, hei abetraent is not expressly qualified by, 
the word ‘previous.’ Does the omission of that word make: any. 
difference. to the meaning? Or was it omitted simply because it 
became unnecessary to distinguish previous abetment from subse: 
quent abetment.: E ee ame ae adi 


1 | 


' Here again I ‘am not aware how the chapter on. Abetmént 


between 1847 (the year of the Commissioner’s second report): and . 
7300; but'of the reasons for those changes 1 know nothing, ` $2777 


`" C. C. Ghose J: One Barendra Kumar Ghose, having at the last. 
Criminal Sessions been convicted by. a special jury of the murder: 
of one Amrita Lal Roy, was sentenced to death by Mr. jistice- 
Page. Thereafter the accused through his | counsel applied to 
the Advocate General for .a certificate under section 26 of the 
Letters Patent for the further consideration by this Court of cer- 
tain matters’ of alleged misdirecfion,and non-direction arising out 
of the summing up of the learned Judge to the - jury. i 

The facts are as follows:—The accused abovenamed waè” 'on 
the 16th August; - 1923, charged’ at, the Criminal Sessions 
before Mr. Justice = and a special jury on an indictment'’as 
follows :— 

| First, ‘that he, the said Barendra Kumar Ghose, together with 
certain other ‘persons -on or about the 3rd day of August i in the 
year of our Lord 1923 in Calcutta aforesaid -committed “murder by 
causing the death of one Amrita- Lal Roy and. ‘thereby: he, the 
said Barendra Kumar Ghose, ‘ committed- an offence punishable 
under section 302 of the Indian’ Penal Code. : a 


` Second, that he, the said Barendra Kumar Ghose, together 
with certain other persons, at, or about the time and in’ ‘the, place 


14 


aforessid were jointly concerned in attempting to commit robbery : 


- came to take its present form. - Considerable change was madé ` 


i abetment; in the original draft; “abetment” was defined as; being... 


on the said Amrita Lal Roy and that at the time of committing 


such robbery voluntarily Gaused hurt tothe waid Amrita Lal Roy, 


had 


k. 
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and — che, the said Barendra Kumar Ghose, committed an 
offence punishable under section 394 of the Indian Penal Code, 

‘Tt is’stated that the accused pléaded guilty to the aforesaid 
charge under section 394 Indian Penal Code with the reservation 
that hê did not'cause hurt to the said Amrita Lal Roy and pleaded 
not guilty tothe charge under section 302, Indian Penal Code 
‘arid that the trial was procaedéd with thereafter i in respect of the 
latios charge. 

“The case for, the prosecution was’ as follows :—That the 
accused and three other persons, made their appearance 
at the’ -Sankaritola Post Offiice at, about 3-30 P, M. on the 
3rd August, 1923, armed with firearms ; that three of them, inclad- 
ing-thë accused, entered the Post Offiice through its, south-eastern 
door, while the fourth man remained outside ; that of the three 
who came inside, the accused stood in the middle and , the 
‘ masked man on his left and the other man on his right; that they 
stood within less than two yards of Amftita Lal Roy, who was the 
Post. Master, of whom. all the three ‘demanded money with the 
words "Post Master, rupeya deo” ; that the Post Master asked 
“kisher taka,” whereupon all the three levelled: their weapons 
and fired at the Post Master simultaneously ; that one of the bul- 
lets, went through the Post Master’s right ‘palm ànd another struck 
him, on the right side under the right armpit, whereupon he fell 
down with a cry; thata clerk named Sham Dulal Das, who was 
working in the same room at the time, ran to the Post Master's 
‘aid, whilst Hara Prashad Das, the Post Office packer, ran after 
the three” i men, who ware immediately escaping along with | “the 
fourth man, who was outside; that the chase was taken up by two 
other men named Sitaram and Jhapsaram employees of one Pro- 


_‘motho Lak Sircar residing at 15, Mohendra Sircar Lane, opposite - 


the Post Office; that as they got to the turning of Mohendra 
‘Sircar Lane and ‘Sankaritola East Lane, the accused ran down the 
tatter lane, fiting his pistol from time to time, whilst the other 
three ran by Mohendra Sircar Lane to Creek Row ; that the ac- 
. cused was followed by the packer and the two others whose num- 
ber. was increased by other pursuers, who all kept following him 
until he was arrested in front of St. James’ Square and brought 
back to the Post Office along with his pistol, which the accused 
had thrown away near the said Square but which bad been Picked 
a by a small boy, who gave it to the packer. 

_ That the’ prosecution case further’ was that the Post Master 
a had Sipited wi within a short interval of being kak, that one ballet 
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was found inside his body, which on being extracted fitted into the, - 
empty cartridge case picked up inside the room of the Po.t Office, . “st 
which in its turn was found to be of the same bore as that of the... 
automatic pistol carried by the accused ; that the dent of, a bullet... 


was found on the wall of 15, Mohendra Sircar Lane in front of the,. .- 


Post Office ;that no other empty cartridge was found inside the. ; 


said room; that no trace of the third bullet was available in.or out... 
of it; and lastly that’ twq revolvers and three daggers were found , 


at premisss No, 181 Harrison Road, a Chemist's shop, where me 


accused was employed. = 
The case for the defence was embodied in a statement made 4) 
by the accused in Court, the main points in which were as follows : - 
I Three and not four persons went to the Post Office 53... 
that the accused went there with the assured feeling that no hfe_;./ 
would be taken by anyons; that the accused stayed outside whilst; ^ 
the other two. went in; and that only two shots were fired inside 
and not three. Bang Me 
-a. That the accused was so ibaa by A on account, of 
the shooting of the Post Master that he was temporarily robbed of. - 
locomotion and self-control and he remained back whilst his two |: 
companions ran away; that he recovered himself later on hearing 
the cry, of “Chor, Chor’; that he was running by himself: that 
he for the first time tried to fire his revolver in course.of being. <: 
pursued ; that his pistol did not go off when he pulled the trigger». - 
‘that he thereupon remembered his instructions to pull out a pors“: 
tion of the pistol and to release the safatycatch and as he did so, 
-a live cartridge fell out. ; 
3. That the accused kept on firing in the air as he ran along ..” 
and refrained from shooting the packer and others who followed- innit 
at close quarters. Mote ge 
No evidence was called on behalf of the accused and the 
‘accused contented himself with making the statement referred. to. 
above. There was evidence, as indicated above, before the jury- 
that immediately on the demand for money being made of the Post. l 
Master by the three men, who had entered the room, in which the: 
Post Master was working, the packer, Hara Prasad Das, at once 
ran up towards the Post Master’s table and saw three men at the ;. 


+ 
Kl 


door of the room and that the accused was.one of the three and that <s © 


there was anothsr man in the courtyard near the steps leading '. 
tothe door.. The packer’s words were as follows :—"The Post, 
“Master stood up and said “what money.” Immediately afterwards ._ 
all the three men fired “their pistols’,..""From;the time I saw prisons- ` 
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: fill he was arrested I never lost sight ofhim. 1am 'cer- 
at he fired and was one.of those intha room They all 
fired “simultaneously.” The evidence. of Sham. Dulal Das, 
„jerk, who was employed at the Post Office, was as follows :— 
"I “first heard 4 noise ‘and a voice rupeya deo.” - -Iooked round. 


‘IT saw'“'ihreë men armed with revolvers standing in front of, the ; 


Post Master three-or four “cubits away and another -man outside 
the room with a revolver. The three men were in the room. The 


prisoner was in the middle. The man on the left hada mask on. < 


Tt was a mask like this (produced). I saw weapons in the hands of 
the three men. The prisoner was wearing a khaddar coat on. It was 
one like this (produced). The Post Master was -closing thé mail 
and had about Rs 2,000 in notes and money. on the table before 
him: He stood up at ‘rupeya deo’ and shouted out ‘what Wang; 
All-three men-fired at him immediately.” 


The lzarned Judge charged the jury at some length and in such 


charge said, amongst others, as follows :— 
` “Therefore in this case if these, persons went to that place with 


a common intention to`rob the Post Master and, if necessary, to 


kill him, and if death resulted, each of them is liable, whichever 
of the:three fired the fatal shot,” 


If you come to the conclusion that these three or. four persons | 


‘came into the Post Office with that intention to rob and, if neces- 
sary, to kill, and death resulted from their act, if that be so, you are 
bound to. find.a verdict of guilty,” 

“I say if you doubt that it-was the pistol of the accused. which 
fired the fatal shot, that does not matter. If-you-are satisfied on 
the other hand that the shot was fired by ‘one of those persons in 
furtherence ‘of the common intention, if that be go, then it is your 
duty to find a verdict of guilty.” l 

‘Phe summing up ofthe learned Judge was placed before the 
learned ‘Advocate-General for his consideration and it was further 
representéd-to him ‘that the learned Judge had “ omitted to draw 


the attention. of the jury to the defence of the accused’ save and” 


except a. mere reference to the statement made | by the accused.” 
“The learned Advocate General. thereafter under and by virtue of 

the:powers- entrusted to him by the*Letters Patent, bearing date the 

28th: ‘September, 1865, certified that in his judgment. whether the 





allezed direction and the alleged omission to \ direct the jury did’ 
: x in:law-amount to a misdirection should be fu 


iš Court; and the matter has :accordingly cone. ia this moin 
ta msidëratioh, 
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CRIMINAL. | The certificate of the learned Advocate-General raises two qnes 
a A tions, namely, whether there was misdirection ona question of law 
Gace and whether there was non ‘direction with regard to the ¢ base fc 
5 ae the ‘defence ; bat before I proceed to deal with these matters, ‘it is 
Barendra, 


e. tiecessary to examine the scope and extent of clause 26 of. the >` 
6 C. Ghosi, F Letters Patent of 1865 under which the learned - Advocate-General 
a a ‘has given his fiat. D - 

‘Clause 26 of the Letters Patent runs as follows : att Aad 
. we do’ further ordain, that ‘on such point or points’ of, law 
being so reserved as aforesaid, or on its“ being ‘certified by 
the said Advocaté-General, that, in his judgment, there is an error . 
in the decision of a point or ‘points of law decided ‘by the Court of 
original criminal jurisdiction, or that a point or points of law which 
bag or have been decided by the said. Court should be further con- 
sidered, the said High Court shall have full power and authority 1 to 
review the case, or such part af it as may be necessary, . and, finally 
determine such point or points of law, and thereupon to, alter the 
sentence passed by the Court’ of original jurisdiction, and to pass 
such judgment and sentence as to. the said High Court shall seem 
right.” In clause 25 of the Letters Patent it is definitely laid down 
‘ that there shall be no appeal from any sentence or order passed | or 
made in any criminal trial before the Court of original criminal 
jurisdiction which: may be ‘constituted by. one or. more Judges of 7 
the High Court, but it shall be at the discretion of any such Court 
to reserve any ‘point or points’ of law for the opinion of the High 
Court. Clauses 2 5 and a6 of the Letters Patent therefore _make 
it plain that, when a point” or poiats of law has or havé been i 
reserved or certified by the: Advocate-Ganeral as erroneously decid- 
edor as worthy ` of- farther consideration, the High Court has fuli 
power and authority “‘co review the case or such part of it as may. be} 
necessary, and finally determine upon such point or points } of Jaw, 
and thereupon to alter the sentence passed by. the Court of original 
“jurisdiction and ‘to: pass: such judgment and sentence. as to the said 
‘High Court shall seem right”. - As-has been observedby Mookerjeé J. 
-in the case of Empevor v. Fateh Chand Agarwalla (+). `“ Itik 
obvious that ihe int inition i is that the case should be finally | decided 
| on review and not remitted for retrial. It has also been ruled that 
-when:the Court onj review- holds ' oa -the point of law.in favour of ~ 
‘the accused; it i competent , to ‘the Court to consider the whole 
' case on the evide ce and to pass such sentence as ‘shall- seem right. 
7 The Bombay: Hibh Court- followed this procedure in the, caseg af 
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g y, Navroji (1), and Imperatrics. v. Pitamber (2); in an instance, 
although the Court decided the question of law in favour of the, 
accused, yet,upon a review of the whole case and an examination 
of the ‘merits, affirmed the conviction In this Court, the same. 
procedure was adopted in. the cases of Queen v. Hurribole (3) and 
and ‘Queen v. O'Hara (4); in each instance;. the pd‘nt of law was 
decided in favour.of the accused, but on a review of i je whole eyi- 
dence while the conviction was affirmed in the former case, it was set 
aside in the latter instance. The cases of Queen v. Skid Chandra (3), 
Emperor vs Upendra Nath Das (6) do not. directly touch the. 
present question, inasmuch as the alleged error of law was not estab- 
Tabel i in either instance.” In the case of Queen ` v. Skid Chan- 
dra (s)a'Rale was obtained under the, provisions of clause 26 of 
the Letters Patent calling upon the- Law -Officers of the Crown to 
show cause why the prisoner, Shib' Chandra Mitter, s:ould not be 
acquitted or ‘why there should not be a new trial on.the ground that 
‘the learned Judge, Mr. Justice Field, who - tried him had misdirect- 


“ed the jury on a point of Law. Sir Richard Garth C. J. observed 


äs” follows :-—*" That being so, we consider that there was 


no ‘misdirection; and as in this case it is not shown that in his 


‘charge, to the jury the learned Jndge committed an error of law, 
we consequently discharge the Rule”. In the case of . Emperor v, 
“Upendra Nath Das (6), Sir Lawcence Jenkins C. J. observed as 
follows :-—"In this view of the case, it is not within my power to 
reopen the case and I regard myself as not entitled to express any 
“opinion as to its merits. In fact, I am not ina position to deal 
with the merits; for they havs not been discussed before us, nor 
Have these conditions been ‘established on. which alone they could 
be considered. by us. Our powers are circumscribed, for - we can, 


< only actin conformity. with clause 26 of the Letters Patent. If 


there was no misdirection of other error as certified, the certificate 
“was misconceived and we have no power to interfere. If the merits 
‘of the case ‘or the sentence are to be furthér considère], then they 

ust: “be” not by this Court, but by some other authority vested with 
the Teqdisite ` power’. In the same case Woodroffe J. observed 
nò” follows Á“ With the merits, however, we ate not concerned un, 
a it 'is established that there has been an-error in law which’opens | 
‘out: ‘the case for our. judgment, | ‘The same: . ground proclirdes me 


- “3 
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“(Wh 872)9 Bom. H. C. R. 358 | — (2) (1877) I, L. Rea ‘Bom. 61. 
(3) (1876) I. L. R. 1 Cale. 2307 ; 85 W. R. Cr. 36. £ 


(4) (18990), D L. R. 17 Calc. 642. $ u) (1884) I. Li R. 10 Cite: 1079. 
(6) (1914) 21 C L. J. 377 3 319 C. Wi N. 653. ; C 
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from dealing with the question of sentence which may arise on the 
facts above stated, and the possibility, if the verdict-be - correct, ot 


-the act having been committed without premeditation on ‘a sudden 


access of passion. This is, however, a matter for the Grown “to 
consider. I can only hold. that no error-of law has been : shown 


-which entitles me to ‘re-open a verdict or to consider a sentence 
-which has already been passed”. Mookerjee J. in the sanfe case 


stated as follows —“Tn the view I take, no error of law has been 
established and consequently the Court is not called upon to ex- 


‘press: an opinion as to the’ propriety of the conviction, and sen- 


tencé, although, as Woodroffe J. has pointed out, if the Court could 
examine the case on the: merits, there might be matters for carefal 


consideration”. ` 


“The question next arises'as to whether the High Couri, ona Re: 
ference under clause 26 “of the Letters Patent, is entitled to direct 
a new trial. The cases decided ‘in this Court since the case of 
Queen v. Hurribole Chandra Ghose (1) ‘show conclusively that 
the case reserved or certified has got to be finally decided by the 
High Court on review arid that an order ‘for retrial’ is not com- 


. petent | ` [See Emperor v. Panchu Das (2)|. I think the authori- 


ties referred to abore are ‘binding on us ‘and that we must proceed 
upon. the footing that there is no D power in thè High Court to di 
rect a trial 

Iam not unmindful of thè fact that it has recently begn held i in 
England ‘that in cases of mistrial the Court of Criminal” ‘Appeal 
has power under the Criminal Appeal Act 1967 (7 Edw. 7; c. 23) 
to order a new trial : Crane v, Director of Public Prosecutions (3). In 
that-case there was a trial before, a jury of two persons on separate 
indictments and it was held that,the trial was a nullity and was not 


a mere: irregularity. The Court of Criminal Appeal, as also the 


majority of the noble and. learned Lords in the House of Lords 
went at great length into the question of the powers of the Court 
for. the. considertion of .Crown cases reserved under the Crown. 
Cases Act of 1848 and into the powers of the old Court of Queen’s 
Bench Pn a- writ of error and held that the trial being a nullity; 
p competent to the Court of Criminal Appeal to order a new. 

Now, itis to be observed, that the words of the Crowm 
ieee Act, of. 1848 ate wider than the words used in clause-26 of 
the Letters Patent and mo. proper analogy can be. drawn therefrom. 
Further it may” be noticed: that the Coutt of Error sna as has been 


As oy 


t) (1836) I, L. R. a Cale. © 207. 
2) (1920) 7, L. R. 47 Calc, 671 (698-699). . (3) (r971) A. C, 299. 
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said, “not for the exercise of the sound and legal discretion of the 
Judges-but forthe beriefit of an imperative rule oflaw” and that 
it-was in cases-among others, where- the-trial was’ coram non judice 
that ‘the Court- of Error used to grant a venire de novo. That 
contingency, for the reasons which will -be found later, has not 
arisen in this case and I will not, therefore, pause to elabo- 
rate it; or to desert the sure. anchorage ofan established rule, so 
far as this oure: ig concerned. 


There is one other matter to which I desire to make a aa 
reference before I come to the matters which properly arise on 
the learned Advocate-General’s fiat. It appears from the infor: 
mation which has” been- placed before this Court by Mr. 
Justice Page that two orthree days before the trial began 
before him in the Sessions Court, Mr. B, C. Chatterji and Mr. S, 
K, Sen, counsel for the accused, applied to see Mr, Justice Page 
in his private room. According to Mr. Justice Page, they informed 
him that after careful consideration they were satisfied that there 
was'no defence to tha charges and that the accused was guilty. 
They asked him, if the accused pleaded guilty to the charge of 
murder, whether he would deal with the accused leniently. Mr. 
Justice Page told learned counsel that he could give them no 
information as to what he should do at the trial, but if they were 
Satisfied that the accused was guilty, while it was their duty by 
cross-examination to test the accuracy of the witnesses for the 
Crown, they were not entitled to set up any substantive defence 
in opposition to the case for the Crown. 


„In view of what took place before the trial in Mr. Justice Page's 
room, it was thought proper that an opportunity should be afforded 
by the Court to Mr. B. C. Chatterji (Mr. S., K. Sen was. absent at 
the hearing before us) to consider whether he should appear on 


‘behalf of the accused at the hearing before us, or whether the accus- 


ed-should not have an opportunity of being represented by other 


counsel. “A short adjournment was granted and arrangements were 


made so that ‘Mr. Chatterji might “interview the accused in the 
Presidency Jail. Later on, Mr. Chatterji- informed us that the 
accused had definitely stated that- he wished him (Mr. Chatterji) 
to represent him at the hearing before us and to argue the case on 


` his behalf. Thereupon the hearing proceeded. It- is unnecessary 


for me to dwell further on the incident referred to above or to refer 
to the statemént made by Mr. Chatterji from his place at the Bar, or 
to the written statement handed in«to the Court on behalf of Mr, 
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sen and himself, or to elaborate the duty of T assuming : iat 
they are -impressed with a belief in their client’s guilt. - j 
Now, it was said that the accused had pleaded guilty to the 
charge under section 394 Indian ` Penal Code withthe reservation 
that he did not cause hurt to the Post- Master. With reference. to- 
this allegation, however, the learned Judge who presided at the 
trial has informed us of what precisely happened at the trial when - 
the accused was asked whether he was guilty of the offences charg- 
èd against him, and we- have the learned Judge’s word that in‘res- 
pect of the charge under section 394 Indian Penal Code the accused 
pleaded guilty to the same and that there was no such reservation 
as is mentioned in the application on behalf of the accused to the 
learned Advocate-General for his fiat. I think the true rule is that 
we have no more power of contradicting the statement ofa learned 
Judge in a matter of this description than we have the power. of 
contradicting any allegation which may appear upon the record. As 
was said by Martin B. in the case of R. v.. Mellor (1), "We ‘must 
consider the statement of the learned Judge as absolute verity and 
we ought to take his statement precisely as a record’and act on it in’ 
the same manner as ona record of Court, which of itself implies an 
absolute verity.” Therefore the only charge that remained to be 
enquired into was th2 charge under section 302 Indian Penal Code 
and the accused pleaded not guilty to the same. anne 
it has been contended before us on behalf of the accused that if 
three men fired at another intending to kill him and if one ofthe 
shots only proved fatal and if it could not be ascertained which of the 
three had fired the fatal shot, then-in such event all the three‘men. 
could not be held guilty under section 302 Indian Penal Code read 
with section 34 Indian Penal Code. The argument is that not only 
must there be a common intention among the persons charged but 
that the criminal act itself must be jointly i, e. physically done by. 
all the persons charged in furtherance of the said common inten- 


m~ 


tion. In other words, it 1s argued that the criminal act itself. must 


be participated in by all the persons entertaining a-common ‘inten 
tion. And if the word “criminal act” is taken to denote a series. 
of criminal acts, then the series of criminal acts must, atcording-to: 
learned counsel for-the accused, be participated in by all the 
persons who have a.common intention. It is contended that if- 
these two elements are not satised on the evidence adduced by 

the prosecution, the persons engaged in the doing of the criminal 


acts of the description referred to herein cannot be held 


(1) (1858) 27 L.J. M. C, 121 (137); 7 Cox. 454. 
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to T slits idg section Joa Indian Penal Code. Itis 
farther contended thatc the learaed ‘Judge -impliedly `` told 


the jury that if three or four’ persons’ came into the Post Office 


with a coaimon intention.to rob. the Post Master, and if necessary, 


to-kill him, and death resulted: fron their act, the man-who stood 
outside the Post Office room and in the courtyard would be equally 
. guilty -with the men who were inside the Post Office room, and that 
-in this the learned Judge was wrong. It is argued that ‘if these 
submissions ara correct, ths learnei Judge misdirected tne “jury 
imthe, passages: which have been quoted ab ove. 

_ It therefore’ becomes necessary to ascertain what is the true 
meaning of section 34 of the Indian Penal: Code. Section. 34 runs 
as follows:—“When a criminal act is done by several persons, in 
- furtherance of the common intention of all, each of such persons 
is-liable for oer act in the same manner as if it were done by him 
alone.” - “i 

»_.Tostart with, it ia reasonably clear that the section does not 
create a distinct offence and it merely lays down a principle `of 


- ability : (See Auesuliah v. King. nperor (1)..Whatis this principle ? 


— 


It-is, to.use the-words of their Lordships of the Judicial Committee 
of-the:Privy Council, this, that “where parties go with a commén 
purpose to execu.e a common Object, each and every one becomes 
responsible for.the acts of- each and every other in execution and 
furtherance of their common purpose; as the purpose is common; 
so must be the responsibility.” (see Ganesh Sing v. Ram Raja (a) 
This view was expressed in 1869 by their Lordships in a civil appeal 
arising out of a casein which the dafendants-.had plundered- the 
plaintiffs property ; but before that, in 1866, S.r-Barnes Peacock 
C. J. in the case of Gora Chand Gopd3), in delivering the judgment 
of the: Full: Bench had observed as follows i—"‘If the obeject and 
design of those who-seized Amrodi was merely to take him to the 
thana on a charge of theft, and it was no..part-of the common design 
to beat him, they would not all be liable for the consequences of 
the beating: merely because they were present. It is laid down 
that, when several persons are in company together engaged in.one 
common purpose, la vful or unlawful, and one of them, without the 
knowledge and consent of the others conmits an offence; the others. 
will not be involved i in the guilt,, unless the act done was in.gzome 
manner in, furtherance of the common intention.” This is so, 
because it i is a .well recognized canon of criminal jurisprudence that 


“ia (1920) a5 C. W.N. 24. (2) (1869) 3 B. L. R. 44 (46).P. Ce. ` 
“G) (1866) 5 W.R, Cr. 453 B, L. R. Sup. Vol. 443. ` 
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enquire, éven if it were possible, as to the part taken by each in the: 
crime, “As was observed by Markby J. “iftwo persoas -joircin 
‘beating a man and'He‘dies, it: is : not necessary to ascertain exactly: 
what thel effect of each: “blow was.” (See Quesn v. Mohamed 
Msgr (I). “In other ‘words, ‘since a combined act and: evil intent 
constitute crime and:since a thing which a person’ does through 
‘the agency of another is the sam? in law as though he Kad peri 
formed it himself, one‘who contributes his will to a crime,-by- WHom- 
‘soever the physical act of wrong is done, is guilty of the crime’; that 
„is to say, when two òr mote persons unite to accomplish a criminal? 
‘act, whether through the physical act of one, or ofall, proceeding’ 
severally or collectively, each individual whose will contributés tô- 
the wrong doing is in law responsible for the whole, a3 if the same 
were performed ‘by ‘himself alone. Numerois illustrations can be 
given of the application of this doctrine in varying circtimstafices: 
Where one assailant strikes a blow which is not fatal and a con- 
federate follows it up with’ a ‘fatal-blow, both are equally liable?-“If 
several persons combine to forge an instrument; and each exéciités: 
by:himself a distinct part of the:-forgery in pursuance of-a commdn: 
intention, they are all equally guilty of forgery, though they-niay 
not be together when the forgery is completed by one of ‘them 
adding’the signature. (See Rex v. Bingley (2); R. v. Dades(3)7 
R. v, Kelly. (4). If several persons: act in -concert to-‘steal a 
man’s goods, ‘and he ds induced by fraud to trast ‘oneof. 
them, in. the- presence of others, with the possession of the goods 
and another of them-‘entices him away, so that the one*who*has. 
the. goods. may Garry them. away, all -are- equally guilty “of: theft. 
[See Rex v. Standley (5)]-.-The foregoing examples servé to'visua> 
lise the principle“that -if persons combining: in intention perforata: 
criminal act jointly, the guilt of gach is the same as if he had done 
italone: and it is the same, if thé act being divided into: parts, each 
proceeds with -his part-unaided, In-other words, if sevetal’persons 
nile in one common’ design to do some: criminal - actand' ‘each 
fakes the part assigned -to'him, though all dre not-or' iay: nòt bè 
actually present, yet all-are presentin the- eye of the law. ` -Foriné- 
fanċė, if one person in-futtherance of a ‘common intention: to’ cm- 
mit a criminal act stands guard, it is immaterial how distant from 


the scéne of the. crime “his vigil is maintained, provided it { gives 
gat dtiu UD he 
(1), (1834) 23 W.R. Leva see Wa) (1821) R. Re eR, 124455 ` a 
(3) 1 Moody-C. C. 307. 2 > , (4) ta RR. Rs. 421: aah 
(5) (1816) R. 4. R. 3056 ; ; TA a ae ‘od 
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some.promise .of _protection to those actively engaged in the com- 
mission of the act.. It is. unnecessary to elaborate this further, but 
Iwill: content myself with quoting a significant passage from 
Fosters Criminal Law :—" Several persons -set out together, orin 
small:parties, upon one comon design, be it: murder or other felony, 
or for:any other purpose unlawful in itself, and each taketh the part 
assigned to him: some to commit the act, others to watch at pro- 
per.distances and stations to prevent, a surprise, or to favour, if 
need’ be, the escape of those who are more immediately engaged. 
They: are all, provided the fact be committed, in the eye of the law 
presentat it ;.for it was made a common cause with them, each 
man, operated in his station at one and the same instant toward the 
same common end,.and the part each man took tended to give 
countenance, encouragement and protection to, the whole gang, and 
to’ensure. the the success of their common enterprise.” To sum up, 
persons.executing parts of a crime separately.in furtherance of a 
common, intention are equally guilty. This seems to-me to be the 
meaning of section 34 of Indian Penal Code, and this view is in 
accordance. with that-taken in the vast majority of decisions in this 
Courts- -(See for instance- the cases, Queen v. Gora Chand (1), per 
Peacock’ C. J ; Queen v, Mohamed Asger (a), per Markby J. ; Queen- 
Empress v.0’ Hara (3), per Norris J.; Khudisam y. Emperor (4), 
per Brett J; Emperor v. Morgan (5), per Holmwood J ; Gousidas 
v: ‘Emperor (6), per Maclean C. J.; Sri Prosad v. Empress (7) ; 
Jamiruddi v.. King-Emperor (8), per Holmwood J ; and-Foezullak v, 
King-Emperor (9). No doubt a different view of the scope of section 
34,has been, taken in the case of Nirmal Kanta Roy (10) [which was 
cited apparently with approval by the Chief Justice in the .case of 
Emperor y:--Profulla (t1)|, and it has been held. that section 34 
applies, PE nbs a criminal act is -done by several persons, of 
act phys doie by some persons other -than - the. latter. In 
other-worda, it has been held that where two persons fire at . another 
and .one,actually: hits and kills him, the other is not guilty of mur- 
der, under.sections 302 and 34 Indian Penal Code but of attempt to 
myrder, which offences do not constitute: the same “act”. Giving 
the-words.of section.34 their plain and “natural meaning, I. am un- 
nol) 1866). gi W. R. Cr. 45 (48). _ (2) (1866) 6 W. R, Cro 83. 
ayla) (1890 JL. Ra 17 Calc 642 (647 - (4) (1908) 9 C. L. J. 55 (59, 74). 
(5) (1999) I. L. R. 36 Cale. 302 ; 9 C. Le J. 2043 13 C. W. N, 362. 
(6) (t068)1. L. R. 36 Cale, “659. (7) (1899) 4 CS W.N. 193 (196). : 
(8) (1912) 16 Cy W. N- "G09." (9) (1920) 25 C. W. Nak, ~ 
(10) (1914) i, L, R. 41 Cale 1072. (11) (1922) |. L. R. go Calc. 41. 
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ee able to take the restricted view of section 34, which PEN 
1923.: found favour with the learned Judges who decided the two cases just. 
kamat * ~ 
Emperor referred to. In my judgment, the effect of section 34 Indian Penal”, 
si Se a Code would be entirely nullifed if such a restricted meaning of this : : 


section is accepted. . our i 





C. C. Ghose, F. 


d 


Aas The above being my reading of section 34 Indian Penal Code 
-~ I have carefully examined the sutiming up of the learned Judge in ’ 
this case and I have come to the conclusion that the summing up 
_ is not open to the charpé of misdirection as has been contended for-. 
by learned counsel for the accused. The expression “ criminal 
act” need not neccessarily mean one single indivisible act. I: think” 
the proper interpretation of section 34 in the light of the facts of- 
the present case i3 to read it in manner something like the follow- 
ing: When a criminal act, e. g. the killing of the Post Master is 
done, that is, brought about or carried out by several persons in: 
furtherance of the common intention ofall, each of such persons” 
is liable for that act, that is, for such killing, in the same manner 
as if it, that is, the killing, were done or brougtit about or carried 
oat by him alone. The section can. also be read, in the light of 
the facts in the. present case, in the following manner: When a 
series of acts involving or resulting in a crime to wit the destruction ` 
of the Post Master is done by several persons in furtherance 
_of the common ‘intention of all, each of such persóns is; 
liable for that series of acts in the same manner „as if the. 
whole series were done by him alone. In my view, therefore, ` 80 

| far as the learned Judge’s charge to the jury is concerned, there 
has been no misdirection and the first point taken in the learned ` 

Advocate-General’s fiat therefore fails: 


. The view taken as set out above inthe decisions of this Court 
of the true meaning of section 34 Indian Penal Code finds -:sup- 
port, so faras the Madras High Court is concerned, in -the case 
of Queen v. Rara(t); so far as the Bombay High Court is con 
cerned, in cases of Jmperatrix v, Pitamber (2) and Emperor'y. 
Chottalal (3); and so far as the Allahabad High Court. ‘is .con- 
cern.d, in the cases ‘of Queen Empress v. Mahabir (4); Empeor 
v. Nageshwar (5); Emperor v. Bhola Singh (6); Emperor y. - Kan- 
hai (7); Emperor v. Ram Newaj (8) ;Emperor v. Chandra- 


1 


(1) (1896) 1. L. R. 19 Mad 482. (a) (1877) L. L. R. 2 Bom. 6re 
{3) (1912) 1 L. R. 35 Bom 524, (4) (1899) I. L. R. 21 All 263. 
(5) (1906) I. L. R. 28 All. 4044 (6) (1907) I. L. R. 2) All 282.” 


_ (7) 1912) I, L. Re 35 All 329. (8) (1913) 1. L, R. 35 All. 506. 


soe 


N 


~ 
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Singh. (1) dia Emperor y. Gulab (a). “The Patna ‘Bligh Court 
has-taken the same view in the cases of KRitbaran v. Emperor (3) 
and Satrugkan v. Emperor (4) So far as the Punjab , Court 
is concerned, the case of King-Emperor v. Nirmal Kanta (5) 
has been followed in the case of .Bahal Singh (6).. It, is not 
to be- understoo 1 that the above is an exhaustive summary of 
the cases on section 34 Indian Penal Code. There are a great 
many more .decisions on that section, - but Í have only selected 
the ‘typical ones, more ‘specially so because of the fact that a 
full discussion of -them is contained in the judgment of 
Mookerjee, J. : 


1 now pass ‚on to consider the second question raised on’ the 


fiat of the learned Advocate General, namely, that the learned 
Judge, has “omitted to draw the attention ofthe jury to the de- 
fence ofthe, accused save and except a mere reference to the 
statoment made by the _accused”, In order to appreciate the pre- 
cise significance of this contention, the facts of this case, which have 
already been referred to by me, have got to be borne in mind and, 
bearing the same in mind, the learned. Judge’s. charge to the jury 
has got to be examined. The case for the defence as far as one 
can make out from the cross- -examination of the prosecution wit- 


' nesses and from tha statement made by the. accused when ques- 


tioned under the provisions of section 342 Criminal P,ocedure 
Code, was this : — i 
I. That he stood outside the Post Office room | and in the 
pens : 
. That he did hot Gre ; an 
3. That he did not KAKA to kill the Post Master. 


In other words, the real questions on the case for the defence 
Were :— 


a Did three or four men form the party and ‘did twó. or three 
men go inside the Post Office room and fire? 
b. Was the. prisoner eubide the Post Office room and in 
the courtyard? _ < : 
c. Did the prisoner have any murderous intention ? 
. Now the principle which should guide us in determining whe- 
ther there has been non-direction amounting in law to misdirectiou 


| 


-is What has been laid down by Lord Alverstone, L. C. J. in the case 


of Rex v. Stoddard (7) Lord Alverstone observed as ‘follows : — 


(1), üs LL R. 40 All, 103.. 
(3) (1917) 19 Cr. L. J. 789. (4) (1919) 20 Cr. L. J 

(5) (1914) '. L. R. 41 Cale. 1072. (5) (1918) P. R. Nod 24 carinii, 
(7) (1909) 25 T, L. R. 613; 2 Cr. App. Rep. 246. 


ah: (1918) I, L. R. n AN. 586. 


{ 


Gas 
611 


= 


CRIMINAL. 
1923. 
at 

Emperor 
v. 
Barendra. 


C. C. Ghose, F. 


612 THE CALCUTTA LAW JOURNAL, [Von XXXVILL 


GRIN AL. “Ag appears from the judgment which has just been delivered, 

19340 the case for the’ appellant was conducted by making.a minute’ 
Eoria and critical examination, not only of every part of the summing 
a. ban up, but of the whole conduct of the trial. Objections were raised 


apc which, if sound, ought to have been taken at the trial, Probably 
Gb. Gan x no summing ‘up, and certainly none that attempts to deal with - 

- >» the incidents as to which the evidence has extended over a period 
of 20 days, would fail to be open fosome objection. To quote 
Lord Esher's words in’ Adrath v. The North Eastern Ry Co. (1) 
“Tt i is no misdirection not to-tell the jury everything which might’ 
have been told them: there is no misdirection unless the Judge 
has told them something wrong or unless what he has told them 
would make‘ wrong that which he has left them to understand. 
Nor-direction merely is not misdirection, and those who allege 
misdirection must show that something wrong was said or that 
something was said which would make wrong that which was left 
to be understood. Every summing up must be regarded in the 
light of the. conduct of the trial and the questions which’ have 
been raised by the counsel for the prosecution and for ‘the 
defence respectively. This Court does not sit to consider 
whether this or that phrase was the best that mi,ht ~ have 
been chosen, or whether a direction which has been attack- 
ed might have been fuller or more conveniently expressed, 
or whether other topics which might have been dealt with on 
other occasions should be introduced. This Court sits here to 
administer justice and to deal with valid Objections to matters - 
which may have led toa miscarriage of justice. Its work would 
become well nigh impossible ifitis to be supposed that, regard- 
less of their real ‘merits or of their effect upon the result, objec- 
tions are to be raised and argued at great length. which were hever 
suggested at the trialand which are only the ‘result of criticism 
directed to discover some possible ground for argument”. ‘These 
observations have been approved of and acted upon-in the Full 
‘Bench case of Emperor v. Fateh Chand Agarwala(2) and in the 
case of Emperor y, Upendra Nath Das (3). In the last men- 
tioned case Sir Lawrence Jenkins C. J. observed as fol- 
lows :——“The duty of the Judge is in my opinion to lay down the 
law in reference to the case presented to the Court and the facts 
‘of the case;and not to perplex the mind of the jury with consi- 

(3) (1886) 11 O. B. D. 4534 ; 

(2) (1916) 1. L. R. 44 Calc. 477 (503); 24 C. L. J. 400: f _ 
- (3) (#914) 21 C. L. J. 3775 19 C. W. N. 653 
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derations that‘are outside the legi itimate- scope of the enquiry. It 
sis.I think the duty of the Judge to keep” the: jury within , Proper 
limits and for this :purpose.to simplify ng far s ashe can the issues 
fairly and. properly before the Court, and direct the minds of 
“the jurors to those issues and those issue alone ”, 
. 2 “Now, applying. the above principles to ‘this case ‘the: ques 


„tion arises whether -on a fair and. reasonable - -reading of the evi 


sdence and of. the statement made by ‘the prisoner, and of the 
‘learned Judge's charge.to -the jury, it can be said in this case that 
‘the learned Judge had “omitted to draw the attention of the jury 
- to-the defence of the. accused, save and except | a mere reference to 
" the statement. -made -by the accused”. - To start with, according 
to the evidence of Hara Prasad Das, the packer, there were four 
- men three inside the room and one outside and that the three men 
“who were inside the room had fired. The evidence of Sham 
Dulal Das, the Post, Office. clerk, is also to the same effect, The 
2 “witness, Sitaram, gays there were four men ; he heard three shots 
“Tbeing fired and- -he saw four men running away. The witness, 
..jhapsiram, states that he saw- four men ran away. “The point 
About the number of the men who had formed the party is ‘one 
v, of very great importance, because of the description of the clothes 
~ the:men had on themselves- as given by. the packer and the ‘Post 
Office sclerk, In my opinion it was most- material to know with 
a. Certainty. the exact namber of men ‘who had assembled at the 
-> Saokaritola Post Odice on ‘the afternoon of 3rd August, , 192 ce 
:t-because if there were only three men and, if out of the three” two 
“4 were inside the room, namely, the man who had the mask on 
D ‘and the man with a striped coat, the third man, who’ accor 
> ‘ding to the evidence had a white coat on, must have been having 
z regard. to the. plan of the Post Office and of the courtyard, ` the 
“mn man who.stood outside the Post Office: ‘room and near the “steps 
eae thereto; but there is no .cross-exainination upon “this most 
z wital point: and itis impossible for me to found my- - judgment i in 
a favour of the accused in the absence of “cross: examination. There 
as, "however, enough in the learned. Judge's ‘charge to ihé jury 
|. which indicates to my mind that he had not ‘everlooked the” gues- 
2 ction raised i in the first point indicated above Ia” at least three 
-passages in, that charge the learned Judge ditécted, and’ properly 

~ directed, the attention of the jury to this, matfer, 7 ° 
“Now, as regrads the second iasue, viz. was the~prisoner out- 
"side the Post Office room and in the sourtyard, the learned Judge 
did draw the attention of the jary 40 ‘the , sugesti made on 
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behalf of-the defence, although no doubt he pointed out, as ie 
was entirely right in doing so, that there was no evidence i in sip” 
port of the suggestion made by the defence, ~ Aen F 


As regards the third issue,‘viz. whether the prisoner had any ` ; 
murderous intention; the learned Judge has time after time in thé-~ 
course of his charge to the jury refetrel to the question of the” s 
common intention of the man who had joined in the enterprise | l 
and hé very properly left the entire matter to the jary to decidea. E 


The intention of the participants in the criminal act was to be. 


gathered by the jury from the circumstanc2s disclosed! in ‘the’ evi~ 


dence and as I read the learned Judge’s charge to the jury, 


~ 


he ‘pointedly drew the attention of the jury to the fact that ` 
they had to be satisfied that the criminal act in question was done ` 


by several persons in furtherance of the common intention of all, In 


other words, the common murderous intention’ had to be inferted’ ` 


from a network of facts cast around the accused and the jury ‘had 


to act on just and reasonable conviction founded upon just and | 


reasonable grounds. 
Therefore, so far as these three issues of fact are concerned, there- 


are no valid grounds for the suggestion that the learned Judge had pi 
omitted to direct the jury thereon. But it is said by learned coun- 


sel for the accused that the learned Judge did not remind the jury 


that they were absolute Judges of facts, that he did not tell the jury ` 


that a large crowd had collected at the Post Office immediately ` 
after the occurrence and that in the males it wis impossible to ascer-~ 


tain whether the empty cartridge case which has been produced 


prominence to the evidence of the picker and did not remind the 
jury that the packer was contradicted in miterial particulars by the: 
witness, P. L. Sircar, that he omitted to read and explain to the jury 
the various sections of the Indian Penal Code on which thé charge 


against the accused was based and that he did not explain to the ~ 


jury the bearing of Exs. ro and ‘rr when coupled with the evidence 


of P. L. Sircar. Many of the points indicated above fade into insig- : 
nificance if the importance of the last point is once realised. “The `. 


suggestion therein is that not until the accused had run away into ` 


Mohendra Sircar Lane, did a live cartridge fall out of the automatic. 


pistol that he was carrying, that this live cartridge had not fallen out 


before because the accused had forgotten to release the safety ‘catch 
on the pistol and further that if Ex. ro is that live cartridge which B 


had fallen out of the accused’s pistol, -then the inference may dafely : ; 
be drawn that the accused had-riot fired at all until he was chased. 


- 


was the only one which had dropp3d out, that he gave undue © 


~ 


nw 
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tn’ the first -place, it Is alani that the suggestion that bas now 
been made before us was neyer made-before ths trial Judge and 
jury. -In the second place, having regard to. what: happened at the 


trial. “when -the - witness, Purno Chandra De, was examined, and: 


having Tegard . to- the facts which have been stated to us’by the 
learned Judge, showing conclusively that Ex. ro went out of the 
case. altogether, it is.not open in .my-opinion to learned: counsel 
for the accused at this stage of:the cas to.hark back to Ex. ro and 


to make use of it for the purpose of supporting his theory. In thé 


third place, having regard to the fact that the Gun Expert Mr; 


; Todd was not.exa nined on the point as to whether Ex. 10 could © 


fit into ths automatic pistol which was in the hands of the accused, 
it would be mere speculation to enlarge further on the question. 
I am satisfed. on the evidence.and.: on the.statement of the learned 
Judge that the case now. raised on behalf of the accused was not 
made at the trial and was not even remotely: indicated during the 
progress of the trial and that it is an afterthought.. So much for 
the theory of the live cartridge. As «regards the other ‘points 


referred to above, under this head, I do not think it is necessary 


for me to go. into them.in detail, the more so because I am satis- 
fied. from the .tenor and general effect of the wholé summing ip 


at ‘substantially. the jury wera givén a -proper: :direttion.. No- 


two minds approach. a. subject from quite the same angle.and it 


‘ma be that another Judge would have framed his charge in differs 


ent, though I do not say better language.. See in. this connection 
the judgment of. Lord Shaw in Arnolds: case (1). “But the test to 
be applied i in this as in-every case.is whether on the facts of this 
particular case, the summing up can in the light of the principles dis- 
cussed “above” be . legitimately challenged. . In my ‘judgment’ Mr, 
Justice Pagé’s summing up cannot. be so. challenged. 
In-this casé certain considerations arising -ont of what was stated 


to and by the: learned . Judge before the trial were forced upon otr. 


attention and. we-have had-to.consider whether the accused has had 
a fair trial. -Aftier much anxious consideration I have'come tothe 
conclusion that nothing was.left unsaid .or undone which could have 
been said or done on behalf of the accused. on. the facts of this parti- 


. inlar. casé.. “The considerations to which I have alluded: may tall’ 


for oŭr judgment. ‘on a-future occasion:; for the present:I: prefér 
not to say anything further on the same, Bat b have this satis- 


faction that ali the facts in connéction with this-trial have been . 


mada known- to, us, The. extreme importance of- avolding ik 
“ay (1914) L. R 4! L A 1493 16 Hom. L, R. 544. 
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vee grounds for suspicion in trials, civil and criminal, cannot be too’ 
1923.. strongly emphasised ; suspicion . feeds on secrecy and the best ‘way 
seis : to get rid of suspicion ‘is to let. all the facts be known. “That has’ 
ee been done in this case,” -The object ofa trial is the administration 


of justice in a Court as free from doubt or chance of miscarriage 
as merely human administration of it can be—not in the interest of 
either the. Crown or the accused. , I have tried to steadily keep’ this 
in view and the conclusion I have come to is that the two points - 
raised on the learned Advocate General’s fiat fail and ah this appl 
calion should be dismissed. 

Cuming, J. . I have-given my best attention to the isone 
atguments that have been addressed to us by Mr. Chatterji and 
the Standing Counsel and after giving them by most careful consi- 
deration am of opinion that this cartificate- of the learned Advocate - 
General is misconceived and this application for review ‘under 
clause 26 of the Letters Patent should be refused. 

- Itis unnecessary for me to set out the facts of the case ‘which 
will: ‘be found in.the judgment of my learned brother Mookerjee. 
Mr. Chatterji has urged three. points. 
His first point is that. Mr. Justice Page i in his changa to ‘the naun 
laid down the law as follows : 
|” Therefore in this case if these three persons went to that Colas i 
with a'common intention to rob’ the Post Master and'if necessary 
‘to kill him and¿if death resulted each of themi is liable whichéver/ 
a the three. fired the fatal shot.”. | S re 
: Mr. Chatterji’s argument seens to`be that this may /be the 
. ne in England, he does not ‘seem to dispute that it is so, but he 
would contend that it is not the-law in India.’ His contention 
seems to be that‘those who did not:actually fire the fatal- shot might 
be charged with abetment but not as principals. That in‘the: pre- 
‘sent case-there.is no-<charge of. abetment neither did the learned 
‘Judge put such a case to the jury. Further that section 34° and-the 
„> cognate sections 35, 36, 37 of the -Indian Penal Code have no 
‘applicatiom to the present case and that the persons who did not 
‘actually fire'the fatal shot that killed the Post Master could not be 
„guilty as principals., The major portion of his argument “has 
‘centered round’the correct interpretation of section 34 Indian Penal- 
-Code and with that gana I now propose to deal. That section 
-- runs as follows r 

“When a criminal act- is “does “by several persons in further- 

i ener the.comhmon intention of all each of such. persons is liable 
for that act in the same -manner as if it, were done by“him-along.”’ | 


C.C. Ghost, F. $ 
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Mr, Chatterji admits that the expression “ Act” includes 2 set 
7 „series of acts” but he would contend that the section contem- 1933. 
plates.that each ofthe persons > ‘should participate. in each of the Einpews 
~ acts or series of acts and that it does not coveracase where ones ` vs- 
act ofthe series is done by one person and another by another a 
person.even though ‘these individual acts had a common intention ing F. 


and result or different persons do different parts of the same 
act even. though they were acting with a common intention. 
.. Now,in considering whether the learned ‘Judge correctly ‘put 
the law to the jury we are -not kangh restricted to the si 
sion.of section 34. | 
Section 34 and the connected nections ae 36, 37 and 1 38 create 
no. substantive offence. They are merely declaratory of a principle 
of law and in charging an accused person it is not necessary to 
-cite them. in the charge. If therefore the view of the law given by 
the learned Judge to the jury, fall’ within anyone of theze sections 
it.will be sufficient. _ Taking first of all section 34 I am not pre- 
|. pared to accept the extremély restricted view which has been urged 
by the learned counsel, The’ Sen criminal act | ‘includes, also 
~ -a series of acts. _ O A 
A criminal act may well consist of ` parts each of which i is more 
~o 3 Of less necessary: to, the accomplishment of the act. Thus one man 
may keep guard at the door, while another. man hold the victim 
-and a third man kill him. Or one man may be there in order by his 
presence to encourage, support or protect the man who is- actually 
killing the ‘victim. They would to my mind be all of them doing 
. ome parts of the act because it may well be that without their 
support the act could not: be done. “They must therefore: be 
‘considered to-be all doing the act though each i is execute a differ- 
$ _ ent part of. the-act s -> orv i ae 
> «` Further if the expression act includes a series- of acts then all the 
E eee acts of the conspiration such as keeping guard,-terrorising 
c: the onlookers or victim must be considered’ as‘one act. It is im- 
+ possible to conceive two individuals doing the identically same act. 
:¢ Such a thing is impossible. Therefore to have any meaning . the 
m ; expression “ criminal act done by several persons” must contem- 
-plate an act which can be divided into parts each part being execut- 
- ed by a different person, the whole making up the criminal act 
which was the common intention of all. To:put it in another way the 
-< "one criminal act may be regarded. as made up of a number of atts 
c ‘done by the individyal conspirators the result of their individual acts 
being: the criminal act which was the common intention Of thenrall, 
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~ I-think that the expression “criminal act done: by several 
persons” includes the case of a number of persons acting together 
for a common object and each doing some act- in furtherance of the 
final result which various acts make up the final act. ena 
> Mr, Chatterji has cited -in support of his contention a “number, : 
of authorities drawn from every High Court in India. I do nat ` 
myself propose to travel beyond the decision of our owa Court.. Sa 
Mr, Chatterji has Jaid much stress on the ruling- of Stephen, J = 
in the.case of Mizmal Kanto Roy (1).-- No doubt this case strongly” 
supports’ his contention but it must be pointed out with great res: 
pect to the learned Judge that itis the decision of a single Judge * 
sitting on the Original ‘Side. and therefore cannot be considered as” ~ 
an authority so far as we are concerned. It is moreover in direct 5 
conflict with a large number of cases in this Court and so far as I s 
ean see has never been followed I will first of all consider the 
case of Gouridas Namasudra v, Emperor (2), where the late Jeatned” 
Chief Justice remarked ; “ Recourse has, therefore, to be'had'to. ‘ 
section 34 cf the Indian Pénal Code, but in the circumstances of ` 
this case we are not-prepared to hold that the appellant who did ` 
not strike the fatal blow must have contemplaced the kajinan of — 
such a blow being struck.” < i a ; 
Another case which may, be referred toin the case of Xeskwar 
Lal Shaka v. Girish Chandra Dutt (3). In this case the servant’ 
received the money in payment for Ginja sold by his master both j 
master and s:rvants being present. The learned Judges, one of ~ 
whon was Stephen, J., held that both master and servants were A 
guilty ` applying the principles of section 34 and that section” 
114 was not applicable. Now in this case it will be seen that the ~ 
two men did different parts of the criminal act which was thé sale of ~ 
the ganja for one handed out the ganja and another took'the’- ` 
money. It cannot therefore be said that they each did the whola’ J 
act for thay each did a distinct part of the criminal act. ` A 
-In the case of Khudiram Bose v. Emperor (4) Brett J. states. 
_ “We may add that even if such had been the case the guilt of the’ 
accused would have been equal. If he and Dinesh-went that night: ? 
with the intention of committing murder by means of the bomb-and: | 
if in prosecution of this common object the accused stood by and * 
held the heavy artic’es and the coat-of Dunesh so as to facilitate the ` 
commission of the offence by Dinesh and to facilitate his escapo 
afterwards and if Dinesh threw the bomb the accused: (Khudiram)'' 


- (ugi T. L. R. 41 Calc. 1072. (2) (1903) I. L: R. 36 Cale. m Sesa 
- (3) geal ty L. R. 29 Calc. 490 =, (4) (tg08)-9 C: L. J. 35 (74) - 
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would be equally guilty with Dinesh -óf committing the “offence “of” CRIMINAL: 
myrder (section .34 Indian Penal Čóde)”?”" -$t | on 


1934. 
"In the case of Nibaran Chandra Roy Wi King: Emperor (1) the Gad 

learned Judges (Mitra and Fletcher; JJ.) reiiatk : 
“If however two persons are found “dader’ circumstances as Barer. 


assumed i in the hypothetical case, with gung in their hands anf Cuming, P 
v they had been acting in concert or each © “was ‘ani’ assenting “party to 

the action, of the -other, the criminal act done by one. must be 

presumed ` to have been done ‘in furthetance’ of ` the ‘common — 

intention of both and section 34 Indian Pénal Code: ‘may be invoke 

ed to impose penil liability on auy‘ond “of ‘the persons in the same 


manner as if the act was by him- alone.” ~~ ae 
In support of this proposition the learned J udges refer to 
Queen v. Gora Chand (af. 0 0 E er 


The cases of Fresullak v. Lhe King Briperor (3).0n which Me. 
Chatterji apparently relies really ‘supports the casé of ‘the prosecu 
tion for the learned Judges held that when two of more persons 
join actively i in an assault on a third person theré is ample authority 
for the view that they are directly responsible for the injuries caus- 
ed to the extent to- which ‘they had 4 couimon intention” and _ 
surely to fire a pistol at a man or to stand-guard at the door. with a 
loadèd pistol is actively joining in murdering him.” l 
b Learned counsel has further contended that if section 34 is 

‘read as Page, J. ‘would read it in his - charge the enactment of sec-. 

tion 149 Indian Penal Code would be entirely unnecessary. But 2 ; 

consideration of section 149-will show that it is wider in its. SCOPE . 

than section 34 for it covers not only the acts committed in prosecu- | 

tion of the common object but also any dct that the members of the 
assembly knew to be likely to-be committed. “I am therefore of 
opinion that Page J. correctly laid down to the jury the laws in . this 
portion, of his charge. It is‘the interpretatiofi which his consistently 
been put on the section by this oom and Is sée no ‘Teason to” of différ 
- fromite .-. 5. 
Mr. Chatterji has then urged that the earned Judge misdirected | 
the jury i in that portion of-his charge where he stated: ~ a 
iou If you come to the conclusion that these -three or four persons 
came into the Post Office with that’ intention to rob and if neces- : 

‘sary to, kill, and death resulted: fron their ‘acts, if that be so, you 

are bound to find a verdict of guilty?’ Learned counsel contends .. 

SN the implication i io that portion of the charset is that one person ot 
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Ceimimat. - stood: outside -the room (which was the defence set up bythe 
1933. ' accused). He contends that the learned Judge should have. speci- 

| Emperor fically put to the jurythat they should csnsider whether the man 
* Wer * l who stood at the door could be affixed with the same intention as 

T those who entered the room, and ‘whether he could be held to ‘know 


Cuming, F. that murder would be done. - 


The accused’s case in his erent 18 ‘that he was the man a wio. : 


stood outside. ik. A 


The answer to this argument must tI think depend on the facts ~ 


of the. case. The evidence shows that three men entered the Post 
- Office and the fourth stood on the step. He was within a foot-or two 
of the three who actually entered the Post Office door. This man 
Was according to the evidence armed with a pistol and the accused 
who contends that he was this man also admits he was-so. —_ 

of Iñ view of his proximity tothe other: three and the fact- he., 
_ also armed it is difficult to see how the ‘learned Judgé could. ies 
differentiated his case from the other three or asked ka jury todo 

-80 and separately consider it. - 
o. Mp. Chatterji has next contended that the learned Judge omit- 
ted to put the defence of the accused to the jury. beyond oe 
- ga mere reference to the statement of the accused... | 
: He argues that S. 297 applies to High Court. 

„S. 297 provides that in cases tried by j jury, when the case A 
the defence _and the prosecutor’s reply (if any) are concluded, the 


-Court shall proceed to charge the jury, summing up the evidence — 


.for the prosecution and defence and laying do wo the law by which 
-the jury are to'be guided. . 

Now it is difficult to see what evidence the leatned Judge 
could have put to the jury on behalf of the accused.. The accused 
himself had examined no witnessess. Mr. Chatterji however argues 
that there was evidence to support the case of the accused that a 

-live cartridge came out of his pistol and he says this evidence was 

~ the finding of a live cartridge, Bnt there is no evidenc3 on the 
. tecord to prove where this live. cartridge was found. ‘The  prose~- 
cution was unable to put into the box’ the man wno found it as he 

. could not be found and the defence opposed any other evidenc3 

.- ad to the finding of the live cartridge. Nor-is there any evidence 


Si 


: that this liye cartridge Ex. ro fitted the accused’s pistol. No ’ 


attempt was made by the accused to examine Mr: Todd the gun 

_; maker on this- point. There is -no evidence therefore to connect 
.. this live cartridge with the present case and clearly no evidence on- 
the point for the learned ia to put to the jury. "Another point 
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‘which. Mr, Chatterji contends .shotild- have: beet put to the‘jury is CRIMINAL. 
that:Mr. Bavin had déposed: that the accused was severely: beater io. 
after his arrest and the packer denied hé was: beatén! Mr. Chatterji heei 
contends that the-contradiction should havé bean ‘put to the’ jury ~ A 
Barendra. 


‘to show the untrustworthiness of - the packer’s evidence, ace 
The difficulty here is that the accused ‘himself never í suggested Cuming, F. 
he had been beaten -nor indeed does-Mr. Bavit.-Mr. Bavih‘states 
that-accused: was in a state of collapsé-and had bruises on hini. That 
is not the: same thing-as saying: that he had been besten. ` Mr. l ' 
Chatterji then suggests that the’ learned Judgé should. have | 
drawn: the jury’s attention to the’ fact’ that’ Sarkar’s! evidence 
contradicts the packer. The evidence bas -beem put before 
‘us and-I am bound: to say Ido riot see that Sarkar’s evidénce 
contradicts the packer: .The- evidence has beer put before us 
and I am‘boun to say. 1 do‘not: sée that Sarkar’s evidence does 
contradict the’ packer... Mr. Chatterji says he did put this ‘to the 
“ jury. ` If-so, the jury: had? the argument iw theit ‘mind. Learned 
counsel then argues thatthe’ learned Judgé-did not” put tothe jury 
the @rgument:and comments that’ he’(counsel). had? advanced in 
| ‘Support ‘of'the accused’s case. But ‘it seéms to nie that it:is-impos- - 
“ing ah impóssible task on the Judge torask him -to repeat again to 
the Jury every’ argument ahd:comment: put forward:either: by the 
defence:or-the prosecution’s counsel, 
« The jury’had thesé arguments in their mind for the. defence had: 
in this case the right of the reply. The contention that the Judge. 
+, should in such circumstance endeavour to repeat to the jury the 
arguments they had jist heard'is impzsing oñ him’ an.impostible 
mnemonic ‘featand which could only confuse the jury for it is 
'- difficult to see‘how the Judge could put them exactly’ as the coun-. 
“= gsel'did. The'probable result of such an attempt could only be an. 
inaccurate version of what counsel said : section. 297. provides that. 
* the Judge must put the evidence for the accused to the-jury and as. 
- far ag'1. ch see this is-what the learned Judge did: I?cannot find 
that beyond his-own: statement which was put to the jury that.there 
is any? evidence on his behalf which could. have been put-to the ~ 
Ss -jury and: which was not put. -Putting the accused’s case to the- 
* ° jury:cannot. possibly mean putting to. the jury every argument and 
© -comment'of the learned counsel for the defence. A charge to the 
jary must be read asa whole .and-also in the light of the questions . ° 
‘raised by counsel during the conduct cf the trial. | The. Crown 
cabe was that ‘there were four’ men one of whom stayed outside 
"~ andidid! notifire and that accused was one of-those that entered 
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Criminat, and fired, The accused’s case, was that there were thres- men one 
- 193g. of whom stayed outside. The learned Judge did put this case of the- 
tained ói accused to the jury. See pages 20-22. 

s. .. Mr, Chatterji then argues that the learned Judge was pound to 


-Barendra. read the sections of the Code to the jury. 


Cuming, F. - Now the law on murder is contained in sections 29¢; 300, 30r - 
l and 3oz,and I-am prepared to say that to read these sections 
to a number of: laymen would-be to convey nothing to. them 
and to, hopelessly confuse them. Then-again with regard’ to sec- 
tion 34 apparently Mr. Chatterji argues that this section should 
have been read to. the jury and they should have been =“ to 
put ‘their own construction on it. 

: Seeing that:it had taken, learned counsel some three ic to 

_ argue what the section does mean it seems at the best doubtful it - 
anything would Have been gained by reading it tothe jury. .The 
learned Judge put tothe jury in simple language what he consider“. 
ed was the principle which the section -contained and this to n 
mind i is the proper way of putting the law to the jury. vs 

| In view of the above finding it is unnecessary to consider what- 
dounet Court should adopt- in the event of it being ‘found that - 
there had been a misdirection or error ona point of law, With 
regard.to the sentence I do not think bearing in mind the findings 
come to above that there has been no error in law it is open to the: 
Court to review: the sentence sai by the learned ani in ‘this: 
case. :. | 

' Itis not goniended that the sentence is an illegal one. 

Clause 25 of the Charter provides ‘that there shall be no: ai 
from any sentence or order passed or made on any criminal trial- 
before the Courts of Original Jurisdiction which may be constituted 
by one or more Judges of the said High Court but it shall be in the ` 
discretion of such Court to reserve any ponr or roa of law for ° 
the opinion of the High Court. > 

Clause 26.provides that on such points or noite of law being- 
na or on it- being certified by the Advocate-General that in- 

‘his judgment there is an error in the decision of a point or that a 
point requires to be further considered the High Court‘shall have” 
full power to review the case or such part as may be necessary and- 5 
finally determine such point or points of law and thereupon to 
alter the sentence passed and to pass such judgment a sentence 
as the High Court may seem right, ° 

` The expression thereupon would I think show that it is sae 
where there has been an error in law thatthe High Court has any- 


he 
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povr t r339) NE t deal with the case. If there has beet CRIMINAL, 


no error in law I think therë can be any power to deal i923; 
with the case fur -herwise the position would become this. Bana 
An accused person who could obtain a certificate that there had Dirai: 


been an error in law or that the law required to be further consider- — 
ed even though unsuccessful could obtain an appeal on the severity Cuming, F. 
of his sentence while the accused person in whose favour a certifi- 
cate could not be obtained would not enjoy the same privilege, 
Such an anomalous position could not be contemplated. 

A little further consideration would show that what the Advocate- 
General would in the view of the law be doing when he granted 
a certificate would be granting leave to appeal to the High Court 
against an order which clause 25 expressly says is not appealable. 

‘In the view which I take of the meaning of clause 26 I am sup- 
ported by the case of King Emperor v. Upendra Nath Das (1). 
That case was similar in many respects to the present case. In 
that case which was also a capital sentence case a certificate had - 
been granted by the Advocate-General that certain points of law 
had been wrongly decided by the trial Judge Stephen J) and 
hence that the jury had been misdirected. 

The Full Bench decided that the certificate of the Advocate. 
General was misconceived and that no error of law had in fact been 
made: The learned Chief Justice Sir Lawrence yan conclud- 
ed his judgment as follows : 

“In this view of the case it is not within my power to reopen 
the case and I regard myself as ‘not entitled- to express any opinion 
on its-merits. In fact: Iam not in a position to deal with the 
merits ; for they have not been discussed’ before us, nor have those 
conditions been established on which alone they oe be consi- 
dered by us. 

“Our powers are circumscribed for we can only act in conformity 
with clause g6 of the Letters Patent. If there was no misdirection 
or other error as certified the certificate was misconceived and 
we have no power to interfere.’ If.the merits of the case or the 
sentence are to be further considered, then that must be not by this 
Court, but by some other authority vested with the requisite power.” 

Woodroffe J. remarked, “With the merits we are not concerned 
until it is established that there has been an error in law which 
opens out the case for our judgment. The same ground precludes 
me from dealing with the question of sentenca which may arise 
on ,the facts, above stated and the possibility, -if- the- voralct be 


(t) (1914) ar C. L. J. 377; 19 C. WEN. 653 
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CRIMIYAL. correct, -of.the act having’ been committed without premeditation 
l 1983- on a sudden access off passion. “This is, however, a matter for ‘the 
Emperor Crown tọ consider..-I can only -hold no error of law.-has -been 
we shown which entitles-me to: -Teopen a verdict- or to consider:.a sen- 
Porgedea ‘tence which has been. already passed. | . in es a atts 
comings Jy - Mookerjee J..cyncluded his judgment with these words: “In 


the view I.take -no error of Jaw has been established -and conse- 
quently the Court is not culled upon to express an opinion asto 
‘the: propriety of the. conyiction and sentence . although as Wood- 
toffe J. has-.pointed out if the Court could. examine the ° 1se.on 
. the merits, there might be matters for careful consideration”. © -` 
Two cases‘have been brought to my notice in which om a-cer- 
tificate _ from the -Adyocate-General the Full Bench did interfere 
with. the question-of sentence :. Rex y. Sheith Taleb.. Ax) and: Em- 
peror y: Narayan ‘Raghunath Palki. (a). s : ; ; 
‘.; But an examination of these tw. cases makes Jt at--once - “apps 
_ rent that:they-are distinguisbable and i in fact support my opinion. 
In the case of Rex v. Sheikh Faled;(1) it was found that.,evidence 
had been wrongly admitted. . This misconception of evidence wis 
held to bea point of law.: “Then thé caso was reopened: and re: 
viewed: -The Court NE the inadmissible ae ana: dealt 
with the. cage. |. ' *- oer ae 
. Inthe other cage, Batters Ni ie ea Baghun ah Palki (2) 
‘the same point arose. It was held that inadmissible ` evidente 
had. -been admitted and the .Court dealt with the: whole case” on 
the evidence ‘properly : admitted. The: same ‘principle was follow- 
edin ‘O'Hara. case (3). fam-:aware of no casein which the.Court 
so it has found the certificate misconceived has dealt . wiih 
theese and interfered. with. the sentence. (tom 2 
-In my opinion therefore the certificate in this case jhas.been 
misconcaived and the.application. must. fail: = > oo 45 3 


: r, Certain other points and-incidents ‘have arisen during-the hearing 
of this case, and’ in’ the course of this trial, These`points- hava 
not heen. argued: by:rcounsel and ‘form-as far as’ I “know “nó'pirt 
ofthe case of either party.: -In these circiimstances I do not thik 
it; necessary: that I “should .-discass” them and ‘I-havé confined! my- 
salf, to:the. case'of. the:parties as presented to mé in Court: ak fees 


‘Page: J: : “1 should have felt’ it to te my dutý to state in’ my 
own “Words what I conceive to be the meaning ih and” effect of Sec’ 34 
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tand the- kindred sections of the Indian Penal “Code, -were it not that 
' sLhave had. an opportunity: of reading ‘the judgments which have 
boen delivered by my brothers Richardson, Ghose, and: Cuming. 
“In more felicitous language, and with: ‘greater analytical power, 
-than I could command they have expressed: my own view -as well 
p a of the law as of the facts to which it is to. be applied. . 


* To restate their arguments ‘in different language would be a Work - 


“of f supererogatjon; a AER ~ 
` At the trial T- found myself: unable to Kecen the construction 
-which Stephen J. had placed upon section 34 in Nirmal Kanta- Roy 
Vv, King Emperor (1). With great respect to the learned Judge I 
: stated—and I adhere to what I then said—that if section 34 hive 
\ “thé meaning attributed to it by stephen J, the section would prove 
“Tio be a ménace and not a safeguard to the community. The case 
of Nirmal Kanta Roy v. King Emperor (1); at any rate so far as it 
- Fèlates to the construction of section 34; must now be regarded ag, 
shaving been incorrectly decided. 
=: Notwithstanding the exhaustive argument of counsel for -the 
accused ‘I have been unable to persuade myself that the issue’ of 
- law presents-any real difficulty and the decision of this Court follows 
jin the wake:of a long and almost: unbroken. series of judicial 
A pronouncements - in the Calcutta High Court and other High 
‘ Courts in India With respect to the facts I will content myself 
- „with saying that if the charge was sound in law, and the jury 
~accepted‘the- evidence waich- was adduced -before them, the issue 
„of fact, in my -opinion, was ag simple an one as ever was tried. The 
-jury found an unanimous verdict ;-it -was adverse to ‘the accuséd, 
- zand there was ample evidence to support-it.- 
In these proceedings the Court has decided -that there was no 
‘misdirection’ or non-direction as set out in the certificate of the 
learned ‘Advocite-General. ‘The: certificate, therefore, is -mis- 
.conceived, and, in my opinion, the jurisdiction of this Court is 
“exhausted, and the matter is at an end. : 
a , Certain other questions relating to procedure and the eondace of 
., counsel. who had .appeared for the accused: were canvassed at some 
„length before us, but as to these I express no opinion. With great 
respect Itake leave to postpone consideration of. these matters 
until they can effectively be determined. In my opinion, this is 
' not a suitable occasion, and this Court i is. not. the proper tribunal for 
We of them. - i 
` ' There is only. one other matter ‘to which I -desire to refer, 
(4) (1914). Ne L, Boti Calc. 1072. 
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That Judges exercising original civil or-criminal jurisdiction should 
be compelled to -transact business .without the assistance of short- 
hand Writers is false economy, and an anachronism which I trust 
in the ‘near future will come toan end. But short-hand writers 


‘are not infallible, and these proceedings emphasize the impor- 


tance of rigidly maintatning the ‘rule-that a statement by a learned ` 


Judge, as to what took “place ‘during the course of a-trial before 


him is final and decisiye: It is not to be criticized or circumven- 


ted; much less ia it to be exposed to animadveraion. - 


Page, J. : (Post script)—As I was seriously ill when judgment 
was given and had no notice of the statement which Mookerjee J. 
thought -it right’ to -make as to what he-would -or : might 
have -done -if counsel had sought an interview with him, I 
desire to place on. record that it was well known that the two 
counsel ‘who came to. my chamber were appearing for the 
accused Ghose who. might have been ‘prejudiced if they had 


"withdrawn from the case at the last moment. I understood 


that counsel were anxious to-obtain my advice in the difficult posi- 
tion in which they were placed, and that they proposed to advise 
the ac.uscd to plead guilty to the charge of murder if, having 
regard:'to the alleged facts disclosed in the depositions I thought 
that the cffence did not merit-the. infliction of.the extreme penalty. 
I told them that I could give them -no information as. to what 
might happen at the trial; that they must make up their own 
minds as to whether they should conduct the defence or .not, but 
that if they were satisfied that the accused was guilty, while it was 
their.duty by cross-examination to test the evidence of the witness- 
es they were not entitled to set up a substantive case, such as an 


alibi, in opposition to the case for the Crown, . 


It now appears that after a conference with the accused these 
counsel came to the conclusion that the accused possessed a sound 
defence, and that they- conducted -the defence at the, trial upon 
that assumption, and in accordance with instructions which they 
had received from the accused without regard to what had passed. 
at the interview in my chamber. The question raised by Mookeér-- 
jee, Í: who presided i in .this Court after having received the same 
information which I possessed before the trial, would seem-to be 
an ethical rather than a legal one, about , which more than one 


view may legitimately. be held, But as, in my opinion it isnot 


germane to any issue in this case, I think that the question-is not. ` 
one which may properly be discussed in these proceedings and I 
say no more about it. cos l 

ATM. Reference discharged, 
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AQOOUNT—Order made in a proceeding supplemental suit—Order, 

if decree—Oivil Procedure Code (Act V of 1808) Sec. ‘2 (2)}— 

Court dealing with the order ın Council before transmitted by 

igh Court—Trustee de son tort—Cestui que trust, if can “call 

for account—Limitation—Common account—Trustee, 1f can be 

charged with breach of trust—Wuful defaulti—lLiabtlity—Account 

on the footing of wilful default—Shebait, death of, pending 

appeal. 

An order for account made in a proceeding supplemental to a suit 
for the administration of a debutter estate etc., 1s a preliminary 
decree and is appealable. 

It is not essential that an adjudication shall be covered by one 
of the specific cases of preliminary decrees mentioned in order 
XX of the Code of Civil Procedure in order that it may form 
the basis of a final decree. í 

Whether the order made by a Judge possesses the quailties of 
a deoree, preliminary or final, or partly preliminary and partly 
final, depends upon its contents. 

A suit was instituted by the respondent against the appellant 
for the administration of a debutter estate, for the removal of 
the trustee, for the appointment of a new trustee or receiver, 
for declaration that an execution sale of a portion of the trust 
estate purchased by the trustee in the name of his son, was 
invalid and inoperative, for proper investment of a sum of ° 
Rs. 11,500 alleged to form part of the trust estate ‘and for other 
incidental reliefs. The suit was dismissed by the trial Court. 
On appeal to the High Court, the judgment was set aside and 
the suit was decreed. On further appeal to the Judicial Com- 
mittee this decision was affirmed and the following order was 
passed. 

An order must be made declaring that the purchase by the 
second appellant (son of the shebait) was invalid and that proper 
and necessary steps should be taken to secure the property; and 
that the first appellant (the shebait) is entitled, subject as herein 
mentioned, to repayment of the purchase money. An account 
should be directed showing what, if anything is due from the 
first appellant, (the shebait) to the estate, and such money 
should be deducted from the purchase moneys, the balance, if 
any, of the moneys in Court to be paid out, and the first appel- 
lant (the shebait) to have a charge on the estate for such sum.” 
The trial Court dealt with the matter before the order of His 

Majesty in Council had been formally transmitted-by the High 4 

Court to this Court and passed an order which defined the extent 

and character of liabilty of the shebait to render an account, 

and specified the mode, the period, and the properties. The 

shebait appealed against this order. Pending appeal, the shebait 

died’: : | 
Held, that the order of the trial Court was not ultra vires, 


íí 
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That as the order was in essence a preliminary decree in the sup- 


plementary proceeding’ and would lead“tp-to the final decree to 
be made therein, it was appealable, | .- 


That the death of the shebait pending appeal did not affect the 


terms upon which his personal estate could claim an indemnity 
from the debutter estate. 


If a person, by mistake or otherwise, assumes the character of 


trustee when 1t really does not belong to him and so becomes a 
trustee de son tort, he may be called to account by the cestur que 
trust for the moneys he received under colour of the trust; such 
a person cannot be heard to say for his own benefit that he had 
no right to act as a trustee: nor does any question of limitation 
arise, 


There are two forms of account which can be claimed by a cestui 


que trust against the trustee. One is an account of all such of. . 


the moneys or funds comprised in the trust deed or from time 


to time subject to the trusts thereof as have been possessed. 


or received by the trustee or by any person by his order or for 
his use. The other is an account, in addition to the former 
account, of the moneys or funds comprised in the trust deed 
or from time to time subject to the trusts thereof, which might, 
without the wilful neglect or default of the trustee, have been 
so possessed or received. The former is the common account and 
is given, as of course when a decree is made for general adminis- 


tration. In taking the common account, the cestui que trust. 


cannot charge the trustee with anything beyond his actual re- 
ceipts, and is not permitted to show that there is some part of 
the trust funds which the trustee should have got in and has 
failed to get in. But a trustee, where a common account is 
being taken, can properly be charged with a breach of trust 
which arises on the accounts themselves; he stands charged with 
his receipts, and if he seeks to discharge himself by improper pay- 


ments, the discharge is disallowed. On the other hand, in order. 
to obtain an account on the footing of wilful defaults against. 


a trustee, the cestut que trust must allege and prove at least one 
instance of wilful default. He must consequently prove that 
there is some part of the trust funds which should have been 
received but was not. When an account is ordered in this form, 
he is thus liable not only for rent actually received 
but also for not letting the property if possible or 
not obtaining the full rent obtainable. An order on 
the footing of wilful default is not made unless there 
has been a loss of assets received or assets which might 
have been received. The rule as to wilful default is not 
now s0 strict as it was before the Judicature Acts, and in a 
proper case, it is competent for the Court, upon the further con. 
sideration of an action, to charge trustees with interest on 
balances although no case of wilful default has been raised by 
the pleadings and the question of interest was not referred to in 
the judgment. Under the former practice, if the cestui que 
trust discovered in the course of the suit that the trustee had 


“been guilty of misconduct, his remedy was by filing, with the 


leave of the Court, a supplemental bill adopted to the state of 


Pagon 
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ACOOUNT—{(Contd.) j : 
- circumstances. Under the’ present practice, where the cestui 
que trust has charged wilful default in his pleadings, either 
originally or as amended, but has-not obtained a' judgment on 
that footing, the Court’ can at any stage of the proceedings 


order an account to be taken’on that cs if evidences. of 


- wilful default is adduced:  - «= - 

Where the suit was not expressly framed as a -siit: fr accounts 
on the footing of wilful. default throughout, the accounts direct- 
ed extended over a, long period of time,- owing to there being 
no adjustment of accounts between. the shebait and the debut- 
ter estate at any time and the-shebait could ‘not make good his 
claim to an indemnity unless the net balance was determined 
on & scrutiny of the accounts for the whole period: 

Held, that the direction for account on the footing of wilful 
default should be expunged and a common account taken. Li- 
berty would be reserved to the plaintiff or other party interested 
in the taking of the account, to apply, when the accounts had 
been lodged, for a direction that the Commissioner should take 
the account on the footing of wilful default either in respect of 
any particular matter or generally. < 

An account on the footing of wilful default may be taken in two 
ways; first, the Court may think that the instances of wilful 
default brought forward are not sufficient to justify a general 
account upon the footing of a wilful default, and in sucH a case 
the Court will direct special enquiries only with regard to the 
-particular transactions in question; or secondly, althotgh only 
one or two cases of wilful default are proved they may be of 
such -a character as to induce the Court to direct an account 
generally on the footing of wilful default, applying to all the 
acts of the trustee, 

biter: Under the Limitation Act a suit for accounts in respect 
of trust property falls within the scope of -section 10 and a 
trustee de son tort stands in the. same position as an express 
trustee. RAJA PEARY MOHAN MOOKERJEE v. MANO- 
HAR MOOKERJEE 
, common—Ceostui gaë ‘trust deiming aga ai trustee; 
See Account 
i common—Trustee, if can n be charged for breach of trust; 
See Account 
on the footing of wilful default NA trustee—Cestut 
gus trust, what to allege and prove; See Account . 
on the footing of wilful default—Suit not so ; exprénsly 
framed—Acoount extending over a long period of time; See 
Account 








~on the footing of wilful default against trustee, when 
made; See Account 


AOCOUNTS, forms .of—Cestut Sia: trust Gaming against trustee ; j 


-See Account 

ACORETION, title- to—Malikena, ai to; See Revenue, assessment 
of ` 

ACCUSED, case 9 against—Proof—Absence or raino of explanation 
“on ane part = the accused ; See Reference... ~ ah êh 


MBEN 


on the eine ol wilful default, how taken ; ‘See Adsunt. 
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ACCUSED—(Contd.) 
, detention of, object of; See Bail 
, Uf can apply for leave to appeal to Privy AE in 
criminal matter; See Leave to appeal i sis 
, right of—Witnesses before committing Magistrate, if 
all to be examined in Sessions Court —Inconsistent defence. 
Acoused can set up an alternative defence inconsistent with the 
first defence set up by him. 
Ten witnesses were examined before the committing Magistrate 
on behalf of the prosecution. Of these seven were not examined 
in the Sessions Court, nor were they tendered for cross-examin- 


ation, although an appilcation was made on behalf of the accused’ 


that this should be allowed. These witnesses were not dis- 
charged by the public prosecutor on--the ground that if 
examined they would not tell the truth: 

Held, that the accused was entitled to have them put in the box 
for oross-examination. NAGENDRA’ CHANDRA DHAR v. 


EMPEROR 


ACCUSED’S case, putting to oer eee INAH ‘and comment of coun- 


sel for accused; See Murder 


ACQUITTAL, previous—Charge under Seo, “409 1. P, ©. with- 
drawn—Subsequent prosecution for item not included in the 
original charge; See Trial... ar Sie aa 


AOT IX OF 1847, Secs. 3, 6 

—— XLV OF 1860, Sec. 34 

—— XLV OF 1860, Sec. 147 

—— XLV OF 1860, Sec. 198 ies 

-— XLV of 1860, Secs. 204, 477 °... 

—— XLV OF 1860, Secs. 408, 409 

-—— XLV OF 1860, Secs. 448, 462 ... sie 

~-— VIH OF 1870, Sec. 7 cl. (5) Sub-cl. (a) ... 

~— I OF 1872, Secs, 32 (5), 156 = a 

— I OF 1872, Sec. 70 ... 

—-— I OF 1872, Sec. 91 ... 

—— IV OF 1882, Sec. 68 

_ —— IV OF 1882, Sec. 59 

-— IV OF 1882, Secs. 106, 116 

—— XIV OF 1882, Sec. 285 

—— XV OF 1882, Secs. 38, 69 

--— VIII OF 1885, Sec. 6 (a) 

— VIII OF 1885, Sec. 7 

— VIIL OF 1885, Sec. 170 (8) 

—— VIII OF 1885,-5e0. 174 

—— VIII OF 1890, Sec.. 31 

-—— I OF 1894, Sec. 18 . 

——~ V OF 1898, Secs. 61, 167, 170, 190 (b) 

-—— V OF 1898, Secs. 90, 555 se 

-— V OF 1898, Secs. 107, 110 T 

--—— V OF 1898, Seo. 110° aa: | re se 
—— V OF 1898, Sec. 146 ous T 7A 
—— V OF 1898, Sec. 205 (2) a Ro ia 
~—— V OF 1898, Secs, 403, 222 @) ». ae b 


—— V OF 1808, Bee. 290° as 
m V OF 1898, Becs. 47,408 weak a 
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PASE. 
AOT—(Contd.) l PENEN" . 
-— V OF 1898, Secs. 263, 487 ..~ - a 206 
—— V OF 1898, Sec. 307 ”’ sie sje 1, "156, 879, "384, 397 
-— V OF 1898, Sec. 342 catty ath ie 175 
—— V'OF 1898, Secs. 342, 360, 637 (ae . wee see 281 
-— V OF 1898, Sec. 350 a a.” Pe Se 202 
—— V OF 1908, Sec. 2 (2) ian ai eer se 255 
—— V OF 1908, Seo. 11 ee ee ne “oe 183 
—— V OF- 1908, Sec. 47 Seis ae a ue se 17 
-— V OF 1908; Sec. 80° Gee tet Se Za shi 104 
—— V OF'1908, Sec. “1440-0 a, sa 358 
—— V OF 1908, 0. R. 2> ... a ius ae 126 
—— V OF 1908, 0. 7 R. 11: ee se as oe 74 
—— V OF 1908; O. 16 Bee Ba E gee aa xe 149 
— V OF 1908, 0. 21 R. 100 ae WA sa ue "160 
-— V OF 1908, O, 23 R. 3 sie ee re . wee 272 
-— V OF 1908, 0. 41 R. 10 a eu at ite 190 
~~-- JX OF 1908. Sec. 10 E R La 255 
4 IX OF 1908, Sch. 1. Art 11-A a ai -16 
——- IX OF 1908, Seh. 1. Art. 44, ae a4 - 218 
-— IX OF 1908, Sch. I. “Arts. 180, 131 ois sie 207 
——— IX OF 1908, Sch. I. Arts. 184,142; 144, A? ... a 242 
— IX OF 1908, Sch. I. Art. 181... `> a ie a es 408 
—-— XV1 OF 1908, Becs 7(2),30... °° 7 ou. | ey se 355 
— XVI OF 1908, Secs. AD ro E s sa = 41 
— XI OF 1922, Sea. 61 (0) ao. = i es 9 
—— XVOI OF 1925, Secs, 45, 186- T we 388 
-— VIII, B. C. of 1865, sale under—Bengal Pandey Act, 

Sec. 174, applicability of; See Execution sale... - pie 229 
—— ITI B. C. of 1884, Sec. 200 | re ices 18 
-—— [II B. C. of 1809, Secs, 408, 409, 622. 860 
ADJUDICATION, previous, conclusive neture sor, how determined: 

Sec Lease. 291 
ADMINISTRATION. of justice Delay ; See Justice, adoi istration 

of 298 


ADMISSIBILTTY—Judgmenié in probale case—Former statement 
of witness—Charge, not specife.. 
Judgment of the probate Court is ‘rarmissible in evidence in a 
‘proceeding under section 198 of the Indian Penal Code for per- 
~ jury committed in the testamentary suit. 
Former statement of witnesses can be used in certain circum- 
‘stances to contradict or corroborate them ; they. cannot be used 
as substantive evidence. - 
A charge which is not reasonably sufficient to give the accused 
notice of the matter with which he is charged, 13 bad. R. H. 
E. OATES v. KING EMPEROR, - 163 
Proceeding under Sec. 193 I-P. ‘C.—Perjury 
committed in testamentary kk of ee Court; 





‘See Admissibility... 163 
of statements E tò cause cf death- 
Hearsay; See Jury, verdict of wr 155 


ADMISSION of liability, effect of—Compromise in Hother uit 
“Necessity for thé loan; See Hindu Law—Joint family 
property bti Ty ‘ie oe oe 25 
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ADVERSE POSSESSION—Landlord and tenant—Civil Procedure 
Code (Act XIV of 1888), Sec. 285—Sale by Court of lower grade, 
effect of. 

.The theory on which adverse possession becomes a perfect title 
is that the true owner has, by his own fault, failed to assert his 
right against the hostile holder. Consequently, where possession 
is originally taken and held under the true owner, a clear, posi- 
tive and continued disclaimer and disavowal of title and an 


assertion of an adverse right brought home to the true owner, | 


are indispensable before any foundation can be laid for the 
operation of the statute of limitations. Without this, the length 
of the occupation is immaterial and does not effect the title; 
possession for the full period of limitation must have elapsed 
after repudiation before title based thereon can be acquired. 
One who enters as tenant is not, merely because of the fact, pre- 
cluded from subsequently holding adversely to his landlord. But 
to enable him to do so, it ig necessary for him to renounce the 
idea of holding as tenant and to set up and assert an exclusive 
right in himself. It is further essential that the landlord should 
have actual notice of the tenant’s claim, or that the tenant‘s 
acts of ownership should be of such an open, notorious and hostile 
character that the landlord must have known of it. Such con- 
duct on the part of the tenant necessarily furnishes the landlord 
with the legal right to enter and repossess himself of the pre- 
mises. Hence an adverse possession by the tenant cannot be pre- 
dicated from the mere fact of non-payment of rent or discontinu- 
ance of payment of rent, unless in connection therewith the land- 
lord has been apprised that the tenant claims title in himself. 
When the tenant thus disclaims the title of the landlord, claims 
title in himself, and the landlord has notice of that fact, it has 
the effect of an ouster and disseisin, even though this has hap- 
pened during the continuance of the term. 

A contravention of Section 285 of the Code of Oivil Procedure of 
1882 does not invalidate the sale, if any, held by the Court of 
lower grade. If such a sale by the Court of lower grade is 
confirmed, the title vests in the auction-purchaser and nothing 
is left in the judgment-debtor which could pass title to the pur- 
chaser at the subsequent sale held by the Court of the higher 
grade. GIRIS CHANDRA GANGOPADHAY v. SRI KRISHNA 
DEY NAG 24 

possession—Receiver, appointment af See Cosmin Bd 

possession becoming perfeot title, theory of; See Ad- 
verse possession : 

possession of tenant—Non-payment of rent; ‘See Adverse 
possession 


ADVOOATEH, duty E of ATRN ‘See Murder 


ADVOOATE-GENERAL, certificate of ~Error Sepanaing on evidence 
-Notes of evidence; See Murder A 

ADVOCATE-GENERAL, certificate of—J ee founded on in- 
complete materials or inaccurate allegations; See Murder 

, certificate of, when f he granted; Se 

Murder TE awa ene AT eve bes 
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AGREEMENT to lease—Note authorising broker to negotiate—- 


Broker ee contract Deraa of promisor ; ne Broker- 


age 

AIAENATION, sanction ‘for, ganing -ef, without snadiry: effect 
of-——-Minor’s property; See Possession, suit fer... 

ALLUVIAL land settled as a separate estate, effect of ; See Revenue. 
assessment of 

ALTERNATIVE defence if can be ‘nak up by Ted: Bes Aecused, 
right of ... 

APPEAL—Order grantin ipa nermin to lons iaki 
property. 

The order granting mutwalli permission to lease saki property by 
the District Judge, who is competent to discharge the function 
of a Kazi under the Mahomedan law, being made not in a suit 
but in a ‘proceeding governed by: section 141 of the Code of 
Oivil Procedure, is not appealable. 

The fact that the provisions of the Civil Procedure Code regulate 


the proceedings, does not make the order passed therein appeal- |, 


able. HABIBAR RAHAMAN v. SAIDANNESSA BIBI 
, if lies—Order for account made in a proceeding supple- 
mental to a suit for administration of a debulter estate; 
See Account 
, against final deoree—Preliminary decree, if can be a 
tached; See Partition suit... 

APPEARANOE BY PLEADER—Criminal Procedure Code (Act y. 
of 1898), Section 205 (2)—Prosecution under Section 51 (c) of 
the Income Tax Act (XI of 1928.) 

The District Magistrate ‘in his capacity as an Assistant Commis- 
sioner of Income Tax granted sanction for prosecution of the 
petitioner under Section 61 (c) of the Income Tax Act for having 
failed without reasonable cause or excuse to furnish in due time 
a return which had been called for from him under Section 22 
of the'Act. The Sub-Divisional Officer took cognizance’ of the 
case and summoned the petitioner to appear before him on a 
certain date. The petitioner appeared before him through a 
pleader and prayed for exemption from personal atiendance 
and for permission to appear through a pleader. , This prayer 
was granted. The Sub-Divisional Officer took the statement of 
the pleader and recorded the following’ order: *“ Before, how- 


ever, writing up to the District Magistrate for transfer of the 


oase from my file, I must enforce the attendance of the accused, 
so I revoke the concession granted under abaan 206 (2) of the 
Code of Criminal Procedure...........cccceeeeaee 
Held, that in the circumstances of the case, ie Sub-Divisional 

Officer should not have revoked the concession which he had 
_ previously extended to the petitioner of allowing him tc appear 
~ by a pleader. DWIGENDRA NARAIN HAGOHI v. KING- 
EMPEROR ae 

APPELLATE Court—Appeal arani final deee panthers 
decree incapable of enforcement; See Partition suit 


ARBITRATION —Award—Error of loi apparent on the face of. f 


. record—J urisdiction—Reference clause. 
An arbitrator is constituted the sole and final judge of all ques- 
tions of Jaw and fact referred to him and the only exceptions 


im 


111 
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ARBITRATION—(Contd.) 
are cases where there is corruption, fraud or an error of law 
apparent on the face of the award. In the latter case, the 
award must have been based upon some erroneous legal proposi- 
tion. 


The question whether the arbitrator acts within his jurisdiction 
or not depends solely upon the clause of reference and is to be 
decided by the Court. CHAMPSEY BHARA AND COM- 
PANY v. THE JIVRAJ,BALLOO SPINNING AND WEAY- 
ING COMPANY LTD. 

, reference to, made before commencement of suit— 

Suit on contract; See Award, effect of ae See 

ARBITRATOR, acting ‘within jurisdiction—Reference clause; 
See Arbitration is 

ARGUMENT or suggestion avped. Dy Sam for aocused— Judge, 
duty of; Ses Murder ee 

AWARD, effect of-—Sutt on anime ia ai opie. 
tion clause before commencement of suit. 


Where an action has been commenced upon a contract which 


contains 8 provision for reference to arbitration, even if a refer- 
ence to arbitration has been made before the commencoment 
of the suit, the award is of no effect, unless the suit has been 
stayed pending the arbitration. 

As soon as, a suit is instituted, the private tribunal becomes 
junctus oficio. RAMPROSAD SURAJMULL ~v. MOHAN 
LAL LUCHMINARAIN ie 

Error of law apparent on the face of record; See Arbi- 
tration 


BAIL—Criminal Ta Code (Act V of 1898), Secs. 61, 167, 190, 
497—Criminal Procedure Amendment Act (XVIII of 1928), 
Sees, 45, 186.—Police report—Cognizance of case—Assertions 
of Oommiasion of offence—Requirements as to baitl—Discretion. 

The intention of the legislature, having regard to section 61 and 
167 of the Code of Criminal Procedure, and to the requirements 
of justice generally is that an accused person should be brought 
before a Magistrate competent to try or commit with as little 
delay as possible. 

The expression ‘‘ Police report ’’ in clause (b) of section 190 of the 
Code of Oriminal Procedure, means a police report within the 
meaning of section 170. 


When a Magistrate takes cognizance of an offence under Bec- 
tion 190 of the Code of Criminal Procedure, he performs a 
judicial act. 

The report as mentioned in section 45 of the Code of Criminal 
Procedure Amendment Act must state facts which constitute 
the offence. This is a requisite of fundamental importance. 

Assertions that offences under sections 400 and 401 of the Indian 
Penal Oode had been committed, are not compliance with the 
letter of the spirit of the law. 


Bail is not to be withheld merely as a punishment. The require- 
ments as to bail are to secure the attendance of the accused at 
the trial, 


Paaa. 
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BAIL—(Oontd. ) 

The proper test to be applied in the' solution of the question, 
whether bail should be granted or refused, is whether it is 
probable that the party will appear to take his trial. $ 

The discretionary power of the Court to admit to bail is not arbi- 
trary, but is judicial and is governed by established principles, 
The objeét of the detention of the accused. being to secure his 


635 


“PAGE, 


appearance to abide the sentence of law, the principal enquiry | 


is whether a recognizance would effect that end. In seeking 
an answer to this enquiry, Courts hdve considered the serious- 
ness of ‘the charge, the nature of the evidence, the severity of 
the punishment prescribed for the offence, and in some 
instances, the character, means and standing of the-acoused. 
1923; the discretion of the Court as regards grant of bail is less 

Under section 186 of the Criminal Procedure Amendment Act, 

fettered than before. NAGENDRA NATH CHAKRABARTI 

v. KING-EMPEROR : 

, grant of—Court, what to consider ; See Bail n jke 
, power to grant—Discretionary power—Judicial; See Bail , 

, requirements of; See Bail ... a ve 

, when to be eranted—Test’ See Bail ... er 

BENGAL ALLUVION AND DILUVION ACY, applicability ie. 

See Revenue, assessment of ... ox 


ERSS 





- - 7 Seo. 3, scope of; 
See ‘Revenue, assessment of ... ive 


new map,; Ses Revenue, assessment of ahs se 
. 3 Seo. 6—Com- 
parison of ME existence of; See Revenue, asses- 
ment of ... = 


BENGAL MUNICIPAL ‘ACT, Sec. 209—Erecting fence by the 
_ side of a tank—Dnuty, if can be transferred to Municipality; 
~~ See Engagement, binding vee 

BENGAL TENANCY ACT, Sec. 6 (a)—Court, what ps consider; 

See Enhancement 
“Ben 7-Allowing erate of 40 par 
cent; See Enhancement 

EE EA aaa pa for jamón 

for excess land at Kabuliat rate—Rent fixed in perpetuity; 
See Enhancement - ... 


ee E 170 (3)--Mortgagee of non- 


transferable occupancy holding—Holding, sale of; See 
Deposit 





“Geb. 174—Sale under Bengal Rent 

"Recovery (under pi Act—-Property in Orissa; See Execu- 
tion sale ... yi 5 

BIRTH; date Ka re n KAN ad Tiuk of guar- 
dian, if admissible in evidence; See Minority 


, date of, recital. of, iù guardianship application, when 


ahaaa ho in ‘gvidence--Kevidenos Act, Secs. 82 (5), 155; See 
- Possession,-suit for ... 
BROKERAGE—Agreement to Tia e Note P ga “plaintif to 
negotiate—Default on the part of defendant. 


„Seo, 6--‘Any such- 


121 
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BROKERAGE—(Contd.) 


A 


certain note was passed by the defendant to the plaintiff in 
following terms; ‘ Babu Raghu Nandan Lal Sarma—I admit 
that I have agreed to grant (an) agreement (lease) in respect of 
my lands ..... through you for 99 years on the condition that cash 
Salami Rs. 12000 and monthly-rent Rs. 210, besides the entire 
Municipal tax will have to be paid by the person taking the 
lands, and brokerage (I) shall pay. I shall -pay Rs. 2580 in all, 
and nothing else after registration and on receipt of the amount 
of Salami. This letter is only for 8 days, that is, from date 
20th December, 1918 to date 5th January, 1914, after which it 
will ‘be considered to he waste paper.” 


The plaintiff brought A to the defendant within the time specified 


in the note, the terms were discussed and accepted by them and 
A agreed to take the lease and paid Rs. 161 as earnest money in 
part payment of the Salami. The lease was not executed owing 
to the inability on the part of the defendant to make out a 
title to the property. The plaintiff claimed Rs. 2530 aa his 
brokerage : 


Held, that as the note was in the nature of an authority to ne- 
' gotiate containing a term that his brokerage was to be nett 


Rs. 2530, and contained a promise on the part of the defendant 
to pay that amount on a future date if he succeeded in getting 
a lessee to agree to the terms of the lease and that as the lease 
could not be put through owing to the defendant failing to 
make out a title, the plaintiff was entitled to Rs. 2580 as 
brokerage. PANDIT RAGHU NANDAN LAL SARMA v. 
MADAN MOHAN DASS 


BURDEN of proof—Added land dhdaded within permanently 


settled estate; See Revenue, assessment of 
— of proof—Execution. of mortgage bond admitted by the 

representative of mortgagor, but denied dus attestation; See 
Mortgage bond 

of proof—Legal Gana hy PEAN YA rate of interne: 
See Hindu Law—Joint family property . 

of proof—Limitation ; See Pocseaniowt, sult for 

of proof—Recital in deed “untruo—EMxecntent of deed ¢ or 
"his representative; See Mortgage bond 


CALOUTTA MUNICIPAL ACT, Sec. 408, NA a A with the 


requisition of, effect of; See KA ank on 
, Seca. 408, 409—General Coin: 
mittee carrying out requisite. improvement—Default of owner, 


_how far extends; See Injunction 


, Sec. 622—Owner of bustee land, 
how far discharged from lability ; See Injunction 


CALCUTTA SMALL CAUSE COURT, if competent to make a re- 


ference under section 69 of the Presidency Small Canse Courts 
Act on an application under section 88; See Reference 


CERTIFICATE of Advocate-General—Error depending on avidenes 


—Notes of evidence; See Murder 
of ‘Advocate: General-iadament fdunded on in- 
complete materials or inaccurate allegations; See Murder 4 
of Advocate-General, when to be ene See 
Murder ays oy an ne 
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OESTUE que trust—Common account; See Account 
que trust, if can call trustee de son tort to account for 
moneys sanaiwed under colour of-trust; See Acoount 
‘que trust, what to allege and prove Ansoant on the foot: 
ing of wilful default against trustee; See Account 
que trust claiming account against trustee, forms of 
See Account, 
OHARGE not reasonably sufficient tõ ive the scorned NGAOS of ihe 
matter with which he is charged, nature of; See Admissibility 
CIVIL PROCEDURE CODE, provisions of, repainting the proceed- 
ings—Order, if appealable; See Appeal . 
aaa aaa, (1889), Seo. 985—Sale held by Court 
of lower grade—Auction-purchaser, title of —Purchaser at subse- 
quent. sale by Court of Gaai grade, title of; See Adverse posses- 
sion i 
; (1882), Sec. 985 —Sale held by Court 
of lower grade, effect of; See Adverse possession... 

, Sec. 2 (2)}—Order for account ae 
in a proceediug supplemental to a suit for administration of a 
debutter estate; See Account . 

, Seo. “V1—Parchaser of Saits of re- 
demption, not setting üp settlement of non-transferable occu- 
pancy holding from superior landlord-—Decree in mortgage suit: 
See Res judicata i ise 

, Sec. 80—Notics—Public Officer in the 
Cucharas of his p acting mala fide; See Damages, suit 
for jà 

Ka RE Ba "'141—Order granting EA 
permission to lease wakf property; See Appeal 

mamangan aaa, 0. 2 R. 2—Mortgage for term, pros 
viding for realisation of interest by suii—Suit for interest— 

Subsequent suit for principal and further interest; See Mortgage 

———, 0. 7 R, 11—Plaint, insufficiently 

stamped—Court, duty of; See Court-fee 


, O. 16 Rr. 2, 8, ASit ‘payable 4 


servants of Municipal hodia and private EE EAEN 
dance in Civil Court; See Witness 55 
, 0. 20, if exhaustive; Wee Account . 
, O. 28, if applicable ió execution pio- 
ceedings; Bee Execution Courts. 
, 0. 23 R. 3—-Court, when: oan buses A 
decree in accordance with agreement or pran A 
competency of; See Decree on compromise 
TT, 0. 23 R. 3—Lawful’ ; Sea Decree on 
compromise p yis 
c_i, 0. 41 R. 10—Becurity for costs— 
Appeal decreed—Second appeal decreed; See Surity, liability of 
CLOG on redemption—Provision fixing annual charges for manage- 
ment of the mortgagee in possession ; See Mortgage .. 
COMMON account—tTrustee, if can be charged for breach of trust ; 
See Account 
account, when given—Cestui gue. trust claiming against 
trustee; See Acoount | a. A 
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COMPENSATION—A pportionment—Land, acquisition of—Landlord 
making no reference—Separate sum awarded to tenant on re- 
ference under sectton 18 of the Land Acquisition Act (I of KA 
Contract. 

Where the Jandlord was satisfied with the sum awarded to him by 
the Collector in an apportionment case under the Land Acquisi- 
tion Act, and did not ask for a reference under section 18 of the 
Act, he cannot, notwithstanding any contract between him and 
tenant, deprive the tenant of the additional sum, which the latter - 
obtained from the Land Acquisition Judge under a reference 
made at his instance alone. MAHARAJA BASI KANTA 
ACHARYYA BAHADUR v ABDUR RAHAMAN SARKAR ... 285 

COMPROMISE, decree on—Decres, contents of; See Decree es 12 

m, between prior mortgagee and mortgagor—Decree in 
mortgage suit—Puisne mortgagee, no party to compromise; See 
Decree on compromise A 212 

between some of the parties, if bidia on all; See Par- 
tition suit ~ Jil 

CONFISCATION of Zem dari Sede for, ao of ; See Enhance- 
ment ; ap 121 

CONSENT decree, effect of: See Decree on corrals. “ 079 

CONSTRUCTION —Words, meaning of—Stamp duty, P E 
of. 

Simply because the words were inserted in the deed for the purpose 
of ascertaining and specifying the stamp duty which was to be 
paid, it cannot be said that they are not subject to the rule that 
natural and obvious meaning of the words in the deed is to 
be given to them. FANINDRA NATH ROY v. BHOLA DASI 
DEBI as 21 

CONTINUANCE, inference eerie: Diiue di: “Bee Revenvs, ABSESS- 
ment of 56 

CONTRACT, a kabih ii: ; See Sale of estate eosin. 

between Jandlord and tenant—Separate sum awarded to` 
tenant—-Landlord satisfied with sum awarded; See Compensation 263 

CONVICTION, setting aside of—Jury tr also trial—Criminal 
Procedure Code (Act V of 1898), Sec. 239—Judicial discretion— 
Defective or erroneous summing up—Letters ‘Patent,- 1865, 
clause 26, scope of. j 

Where the offences committed by more persons than one, are in the 
same transaction, it is a question for the Court in the exercise 
of its judicial discretion, to say whether the accused should be - 
tried together or separately. Where the Court in the exercise 
of that discretion thought that they should be tried jointly, it 
is not open to a Full Court to interfere with that exercise: of - 
jurisdiction, upon an application presented ın pursuance of a 
certificate of the Advocate-General under the powers entrusted 
to him by clause 26 of the Letters Patent. 

It is only when a failure of justice is occasioned by a defective or 
erroneous summing up to the jury that the High Court can set 
aside an order for conviction. EMPEROR v. CHARU CHUN- 

DER MUKERJERE . 2 : 309 

CO-OWNER—Adverse possession—Limitation-—Receiver, appoint- 
ment of. : 


[d 
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CO-OWNER—(Contd, ). 

The possession of a person who enters into possession originally as 
a co-owner can-be adverse, if there be an ouster of the other co- 

_ owners. The possession of a person who originally entered not 
as a co-owner but subsequently became a proprietor and con- 
tinued to assert hostile title and exercise possession to the ex- 
clusion of the other co-owners does not cease to be adverse. 

The mere appointment of a receiver does not prevent the statute 
of limitation running. PANKAJ MOHAN PAL v BEPIN 
_BEHARY CHAKLADAR iss 


———_—— , possession of, when becomes aes See Casati: 

CORPORATE bodies—Court, when interferes; See Injunction 

COSTS of witnesses- “Government servant; “Wao Witness 

COSTS of witnesses—Nervants of Manisipal bodies and private em- 
ployers—Civil Procedure Code, 0.16 Rr. 2, 3, 4; See Witness ... 

COURT, superior, when can order further enquiry ; See Further 
enquiry i 

, when menaa ‘with édenoraes bodies ; “See Injunction ke 


OOURT-FEE—Sutt for recovery of possesston—Sale not validly 
passing title—Court-Fees Act (VIII of 1870) Sec. 7 Cl. (5) Sub-cl 
(a}—Prayer for declaration, though consequential, anctllary— 
Civil Procedure Code (Act V of 1908), O. 7, R. 11—Platnt, 
insufficiently stamped—Court, duty of. 

Where the plaintiffs allege that although a mortgage decree was va- 
lidly made, the circumstances which Jed up to the sale at the ins- 
tance of the mortgagee decree-holder could not in law pass their 
title to the execution purchaser, and, on this basis, they seek to 
recover possession of the property, as well as for a declaration 
that the personal decree passed under order 84 rule 6 of the Code 
of Civil Procedure, could not have been made against them, the 
suit is for possession of land within the meaning of section 7 
clause 5 sub-clause (a) of the Court-Fees Act and the amount of 


court-fee payable is ten times the Government revenue payable,. 


the revenue being permanently settled. The prayer for declara- 
-tion as regards personal decree can be consequential on the 
success of their substantial claim in the suit. 

The provisions of order 7 rule 11 of the Code of Civil Procedure 
are mandatory and they require that where a plaint is written 
upon paper insufficiently stamped, the Court must give the 
plaintiff time to make good the deficiency. The fact that the 
objection. is taken at a time subsequent to the registration of 
the suit ig immaterial, because the provisions of this rule can be 
brought into operation at any stage of the suit. 

When the plaint is not adequately stamped, the Court should pro- 
ceed to act in accordance with the provisions of order 7 rule 
11 of the Code of Civil Procedure. Upon the failure of the 
plaintiff to carry out the Court’s order, the Court should reject 
the plaint and not dismiss the suit. RADHA KANTA SAHA 
v. DEBENDRA NARAIN SAHA sic ee 

COURT-FEES ACT, Sec. 7 Cl. (5) (a}—Buit to recover possession of 
property for invalid poe ae sale and for declaration that 
personal decree under o: 34 R. 6 C. P. C. cannot be made; See 

~ Court=fee- of sa sê a a 
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CREDITORS of defaulting putnidars, liability of Withdrawal of 
part of sale proceeds—Zemindar, suit by; See Patni sale, 
setting aside of 

CRIMINAL PROCEDURE AMENDMENT ACT, Sec. 45—Report, 
contents of; See Bail A 

a a SOG, 186—-Discretion to grant baile See Bail 

ORIMINAL PROCEDURE CODE, Secs. 61, 167-—Accused person— 
Legislature, intention of; See Bail ; 

, Beo. 90— Witnes, attendance of— Reason, if tó 
be recorded; See “Warrant P 

, Secs. 107, 110—Order. “based on ‘ienieient 
material—Security for good behaviour and keeping peace; 
See High Court eat ne wae ae 

, Sec. 110—Warrant against absent witnesses— 

One witness appeared and examined—Further process not issued 

against other witnesses; See Security for good behaviour 

, Sec. 1465—Apprehension of breach of peace; 
See Jurisdiction 


, Sec. 145—Non-apprehension of breach of ponco: 


—Procedure ; See Jurisdiction 
, Sec. 180—Magistrate taking cognizance of 
offence—Judictal rere See Bail Ar 
Baa: 190 (b)—‘Police report? ; See Bail net 
, Sec. 205 (2)}—Prosecution under Section 51 (c) 
of the Income Tax Act~—Concession, withdrawal of; See Appear- 
ance by pleader 
, Sec, 222 (2)—Essence—Time within which 
misappropriation takes place; See Trial . 
aaa, Sec. 289—Joint or separate trial—Diseretion ; ; 
See Conviction, sabting aside of — 
———_-----_____——, Sec. 247, order under, ON set aside: See Jü- 
risdiction 
: See: 307—High Court, duty of; See Rafaveiies 
, Sec. 807—High Court, duty of—Defence story, 
not acceptable; ee Reference 


, Sec. 807—High Court, duty SEG See 


Reference 
maa, Sec. 307—High Gourt; if can interferes 
Doubt; See Reference i sin 
, Sec, 307—High Court, power ‘of ; See 
Reference ies a ya as Ph 
, Sec. 307—High Court, when can exercise its 
power—Jury, verdict of; See Reference ius 
, Sec. 807—Opinion of jury; See Taken sh 


, Sec. 807—Opinion of the Sessions Judge— 


Speculation as to external considerations; See Reference es 
, Sec. 807—Opinion of Sessions ee 
tion on the anda of jurors; See Reference 
, Sec. 307, reference under—High Court, if can 
enter into merits—Suspicious Case; See Jury, verdict of 
, Sec. 807, rolaren under-—-Indian Penal a 
Seo. 147, charge wader- Commo object; See Reference 7 
, Becs.. 342, 860, 637; See Irregularity TE 


Paon. 
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ORIMINAL PROCEDURE CODE—(Contd.) 
c, Sec. 342——Examination of accused after exami- 
nation of some of the prosecution witnesses—Oharge framed— 
Subsequent examination of the rest of the eae witnesses ; 
See Retrial 175 
| Secs, 349, 960, omission “46 comply. with—Ori. 
minal Procedure Cade, Sec. 537; See Irregularity 281 
, Sec. 350, applicability of—Delivery of judg- 
ment after třaneter: See Jurisdiction .. 202 
—, Bena, 403, 247-—Order of acquittal—Revival of 
proceedings ; See Jurisdiction 196 
c, Sec, 437—Sessions J ides: power of—Discharge 
of accused under Bastion 253 Or. P. O.; See Further enquiry ... 206 
ORIMINAL trial—Ctiod nature—Dectston. 

The complainant fenced the disputed land. The fencing was ad- 
mittedly removed by the accused. But the Magistrate did not 
consider in his judgment the knowledge or the intention with 
which the’accused caused the fencing to be removed. There was 
finding that the accused entered into or upon property in pos- 
session of the complainant or what his intention was in tres- 
passing, if he did so. The accused was convicted under sections 
447 and 426 of the Indian Penal Code. He discussed the case as 
if it was of a civil nature: 

Held, that it would have been better if the Magistrate had consi- 
dered whether or not the case was of a civil nature and come to 
the conclusion that only a civil wrong had been committed. 

He should have said so and dealt with the case accordingly. 

If, on the other hand, he was of opinion that a criminal offence 

had been committed, though he might refer to the evidence in a 

manner equally appropriate to civil proceedings, he should not 

have lost sight of the fact that he was dealing with a criminal 

prosecution and ultimately should have -disposed of the case 

purely from the stand point of the Oriminal law. BHABANI ` 

PROSAD MOITRA v. HARI CHARAN BHATTACHERJEE ... 7 
CUSTOM--Proaof—Statement in Wajib-ul-Arz; See Hindu Law— 

Adoption a oy Suc tie ne 299 
DAMAGES, suit for—Suit against public officer-Public officer 

acting mala fide—Notice, if necessary—Cinl Procedure Code 

(Act F of 1908), Sec. 80. 

It is necessary for a plaintiff to give the notice prescribed by section 
80 of the Code of Civil Procedure before instituting a suit against 
a public officer, even if in the discharge of his duty as public 
officer, he acted mala fide. 

The present suit was instituted by the respondent against the 
appellant, a public officer, to recover a sum of Rs. 75, which the 
defendant extorted from him by placing him under a wrongful 
arrest, and taking him to the Thana and detaining him there for 
more than an hour, and Rs. 60 as damages for the wrongful 
arrest. No notice under section 80 of the Code of Civil Procedure 
was served on the defendant: 

Held, that section 80 of the Code of. Civil Procedure was a bar 
to the claim for damages but not to the claim for recovery 
of Rs. 75. DAKSHINA RANJAN GHOSE v. OMAR CHAND 
OSWAL " E G | IM 
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DAMAGES for breach of contract—Goods to be manufaetured and 
received from named mills—Supply from mulls stopped, See 
Bale of future goods 248 
DATE of birth—Orders for Appointment and dinahar of ardian, 
if admissible in evidence; See Minority ... 186 
-———of birth, recital of, in guardianship application, when ad- 
missible in evidencs—Evidence Act, oe 82 (6), 155; See 
Possession, suit for 213 
DEBUTTER estate, claim for indemnity from—Shebsit, death oF 
pending appeal; See Account ses ; 255 
DECISION—Case, a civil nature; See Criminal trial eT 7 
DECREE, consent, effect of; See Decree on compromise bas 272 
DECREE—Decree on compromet- Derek, contents of. 
When the compromise has-been effected between the parties to a 
suit, the proper course to follow 1s to recite the compromise 
in the decree in its entirety, and to pass a decree ın accordance 
therewith only in so far as ıt relates to the suit. JIBAN 
KRISHNA v. RAMESH CHANDRA _... 72 
DECREE, preliminary, if can be attached ın appeal against Anal 
decree; See Partition suit 111 
PA E incapable of KE Appa] WAN final 
deeree—A ppellate Court, duty of; See Partition suit 111 


; preliminary—Order for account made in a proceeding sup- 
plemental to a suit for administration of a debutter estate, 
See Account 255 

DECREE on Wa Procedure Code (Act y of 1908), 
O 28 R. 8.—Tawful—Enforceable ın law—CUompetency of 
partries—Mortgage suit—Prior mortgagee suing mortgagor and 
guisne mortyagee—Compromise between prior mortgagee and 
mortgagor, if enforceable—Decree, variation of—Equity’ of 
redemption. 

It is incumbent on a Court under rule 3, ordar 23 of the Code of 
Civil Procedure, to pass a decree in accordance with the agree- 
ment or compromiise only if the agreement or compromise 
is lawful, that is, if it is enforceable in law. One test may be 
apphed to determine whether the agreement or compromise 1s 
lawful. Were the parties competent to enter into the agreement 
or compromise in order to achieve the purpose they had in view? 

A consent decree cannot. operate to a larger extent than the con- 
tract itself. 

The equity of redemption vested in the mortgagor and puisne 
mortgagee can be affected either by an adjudication of the Court 
or by an agreement of all the parties interested. 

A suit was brought by the first mortgagee to enforce a mortgage 
security, ın which the mortgagors and second mortgagees were 

‘parties. The claim was decreed in part by the primary Court. 
During the pendency of appeal, a petition of compromise was 
filed which purported to settle the differences between the plain- 
tiffs and the mortgagors. The second mortgagees were not parties 
to this settlement. . The effect of the compromise was to increase 5 
the amount payable under the decree to the plaintiffs. 

Held, that a decree could not be passed. in accordance with the 
compromise, MALOHAND BOID v. OSMAN ALI MANDAL ... 272 


_ 
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Page 
DECREE on compromise, contents of ; See Decree ee a sake 72 
~-— DEDIOCATION—Wakf—Inference ; See Khankah 231 
DEED of wakf—Provision for rekod purposes and for benefit of 
members of settlor’s family; See Wakf _... 242 
DEFENOCE—Objection cannot be raised under section. 47 of the 
Code of Civil Procedure; See Executing Court i 17 
, alternative, if can be set up by accused; Seo Acousdd, 
right of vhs sit 203 
———_——to be presented t jury; See Murder aes ioe 411 
DELAY; See Justice, administration of 298 
DEPOSIT—Bengal Tenancy Act (VIII of 1885), Sec. 170 (8)—Non-_ 
transferable occupancy holding, sale of—Mortgagee of holding 
if can deposit, : 
A mortgagee of a non-transferable occupancy holding is not en- 
titled to make a deposit under section 170 sub-section (3) of 
the Bengal Tenancy Act, to prevent a sale of the holding in exe- 
oution of: a decree for rent. RADHA BENODE MONDAL v. 
NITAI CHAND SANT 147 
DISCIPLINARY ACTION—Pleader acting as a a professor of College 
without the permission of High Court; See Pleader 358 


DOCUMENT, destruction of-—Valuable security—Penal Code (Act 
XLV of 1860), Secs. 204, 477. 
The complainant purported to-have committed an offence under 
section 477 Indian Penal Code by wilfully and dishonestly des- 
~- troying two documents, one said to be a written contract, by 
which the complainant’s firm sold to the accused or to his firm 
certain quantity of shellac, and another spoken of some times as i 
a tender and some times as a delivery order bearing endorsement 
in favour of the complainant’s firm made by a certain person: 
Held, that if the documents were found not to be valuable seourity 
within the meaning of section 477 of the Indian Penal Code, 
section 204 and other sections of the Penal Code might be appli- 
cable to the case. DEBENDRA NATH UPADHAYA ». 


BHAGIRATHT MAHTO as 168 
DOCUMENT, if validly executed—Sub-Registrar’ 8 actual authority : 
to register—Inference ; See Registration .. - 866 

, recital in, untrue—BuRDEN of proof Seo Mortgage | 
bond 114 


ENGAGEMENT, tindini Bang “Municipal Act (LIT B. O. ‘of 
1884), sections £09, 858—Agreement with Municipality—Con- 
dition imposed. 

The Municipality by means of the requisition under section 209 of 
the Bengal Municipal Act, can compel a person to erect a fence 
by the side of a tank, The person so bound can transfer to the 
Municipality the duty by conditions entered into by the latter 
with the former. SUPERINTENDENT AND REMEM- 
BRANOER OF LEGAL AFFAIRS, BENGAL v. NARAYAN 
CHANDRA BANERJEE 13 

ENHANOEMENT-—Patta—Maurasi akiri oie. ina i be 
assessed at rates fixed in patta—Forbearance— Presumption. 

The term ‘makrari’ implies fixity of rent. 

A patta of the 12th Assar, 1271 corresponding to the 24th June, ` 

1864 was given to a tenant of 135 odd bighas of land, which was 
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ENHANOEMENT—(Contd.) 

bounded on the south by a river and on the west by a khal; it 
was described as a makrari patta. It provided that the lessee 
was to hold down to his sons, grandsons &c. It contained a pro- 
vision to the effect that if excess lands be found upon measure- 
ment, it would be assessed not at the customary rate, but 
according to the rates for different classes as fixed in the lease. 
The rates of rent mentioned in the patta were never to be 
enhanced or abated: 

Held, that the landlord had, by ‘Ke grant of the patta, precluded 

_ himself from exercising the right vested in a zemindar, holding 
under the Permanent Settlement, to raise, from time to time, 
the rents, according to the parganah or current rents, of all the 
rent-paying lands within his zemindari. 

Mere forbearance on the part of a landlord does not justify the 
inference that the tenure is not enhanceable. 

No question of presumption arises where the terms of the contract 
have been reduced to writing. 

Where the classification of the lands mentioned in the patta was 
altered by a petition of compromise, but the nature of the ten- 
ancy remained unaffected, the contract of tenancy was not 
completely superseded. BHATRAB CHANDRA DAS v. THE 
MIDNAPUR ZEMINDARY CO., LTD. ... ii 

Tenure-holder—Bengal Tenancy Act (VIII of 
1885), Sec. 6 (a}—Rent fixed in PERERA an Ona of rent 
—Order for confiscation, effect of. 

Under section 6 clause (a) of the Bengal Tenancy Act, in the ab- 
sence of proof of local custom, the Court has to determine, 

- firstly, whether the tenure has been held from the time of the 
Permanent Settlement, and, secondly, what are the conditions 
under which the tenure is held. 

The true effect of an order for confiscation of zemindari by the 
Government, depends on its terms. 

Where the’ original nature of the tenancy is not known, the fact 
that the rent hag been altered once, negatives the hypothesis that 
the rent had been fixed in perpetuity. KAZI NURUL HUQ 4. 

MAHARAJA BIRENDRA KISHORE MANIKYA BAHADUR ... 

———Tenure-holder—Kabultat—Bengal Tenancy Act (VIII 
“of 1885), Sec. 7—Ezxcess land to be assessed at the same rate— 
Costs of cultivation., 

The liability of a tenure-holder to pay an enhanced rent under 
section 7 of the Bengal Tenancy Act is not restricted by the 
stipulation in a kabuliat that the tenant is to pay rent for landa 
besides those mentioned in the kabuliat which may ke uñder 

_ his cultivation, or which may be found to be excess lards upon 
meastirément, at the rate mentioned in the kabuilat. ln such a 
case, the rent is not fixed in perpetuity. 

Allowing a profit of 40 per cent for the costs of collectian to tho“ 
tenure-holder, in assessing enhancement of rent, is not a low 

“rate. SURJA PRASAD SUKUL v. MIDNAPUR ZEMIN- 
DARY COMPANY, LIMITED 

EQUITABLE MORTGAGE—Deposit of trtle-deeds—M entrain 
in writing—Registration—Indian Registration Act (XVI of 
1908), Ss. 17, 49—Oral eO Sinaia Evidence Act (I of 


PAGE. 
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EQUITABLE MORTGAGE—{Contd.) 
1872) 8. 91—Dissolution of partnership—Receiver—Power to 
mortgage. 

An equitable mortgage by way of deposit of title-deeds in the 
City of Rangoon was accompanied by a memorandum in writing. 
On a dissolution of the partnership between the mortgagor firms, 
a receiver was appointed to wind up their business. The re- 
ceiver renewed the deposit of the title-deeds and otherwise ac- 
cepted the mortgage: 

Held, that the memorandum in writing required registration to be 
admissible i in evidence and that no oral evidence could be given 
to prove the motgage: - 

Held also, that the receiver, not expressly empowered by the order 
appointing him as such, had no power to-mortgage. M. SU- 
BRAMONIAN v. M. L. R. M. LUTOHMAN - 555 

EQUITY-of redemption, how affected; See Decree on compromise . 
ENCE—Former statement of a witness, how can be nied: 
See Admissibility ... i 
, admissibility of—Date of birth—Orders for appetite 
ment and discharge of guardian; See Minority 
, relevant—Evidence of state of DAN, ; See Revenue, 
assessment of 


EVIDENCE AOT, Sec. 70—Admission by a rr A of ee 
-Attested document. See Mortgage bond 
, Sec. 91—Oral evidence, adminsibiflty ‘of—Memo- 
randum in writing—Mortgage by deposit of title deeds; See 
Equitable mortgage 
mare COURT— Civil Procedure Oode (Act y of 1908), 
Sec. 47, 0. 21 R. 8, 0. 28—Defence—Compromise. 

An objection which Ga not have been raised under gestion 47 

_ of the, Code .of Civil Procedure in execution Court, can be 
“made the ground of defence in a subsequent suit. : 

The executing Court is not competent to enlarge, extend or 
modify the decree, even by consent of parties subsequent to the 
decree unless it is in adjustment of the decree. 

Order 28 of the Code of Civil Procedure which deals with aut 
ment.of suits, is not applicable to execution proceedings. The 
only adjustment of a decree of which the execution Court can 
take cognizance is the adjustment contemplated by order 21 rule 
2. SURADHANI DUTTA v. SITOO SHEIKH 


EXECUTING Court, if can vary a of- partion 
«See Executing Court 





EXECUTION SALE—Setting adi EEA held undir Bengal 


Rent Recovery (Under-tenures) Act (VIII B. O. of 1865)— 
Land in Orissa—Bengal Tenancy Act (VIII of 1885,) Seo. 174, 
applicability of. ` 

Section 174 of the Bengal Tenancy Act applies to a sale held under 
the Bengal Rent Recovery (Under-tenures) Act, in respect of 
property ` situate in Orissa Division.’ KSHETRABASHI 
MAHANTI v. RATNAKAR MAHAPATRA . 


FAOT, question of—Land included in pene Settlement; 
See Revenue, assessment of 


FRUSTRATION of contract—Liability; See Sale of future goods ~. 


645 


Paar. 


41 
272 


163 
186 


47 


14 


41 


17 


17 


646 THE CALCUTTA LAW JOURNAL. [VoL. XXXVIIL. 


FURTHER ENQUIRY—Criminal Procedure Code (Act V of 1898), 
Sec. 487—Reconsideration of evidence—Diuscretion. 

After an enquiry by a subordinate Magistrate and the discharge 
of an accused person under section 253 of the Code of Criminal 
Procedure, a Sessions Judge has jurisdiction under section 437 
of the said Code to order a further enquiry. 

In cases, where no fresh evidence is ilkely to be produced on 
further enquiry, the superior Court should hesitate before exer- 
cising its powers under section 487 of the Code of Criminal 
Procedure to order further enquiry unless there are palpable 
errors ın the decision of the lower Court. ABDUL RASHID 


SHEIKH v: MOMTAZ SHEIKH ; se 
FURTHER enquiry, superior Court when’ can jagad ak See Further 
enquiry ... in x 


GOVERNMENT servants E to asia Court—Cost— 
Salary; See Witness 

GUARDIANS AND WARDS AOT, “coe. Si—-Ganction foe alienation, 
granting of, without enquiry, effect ef; See Possession, suit for 

GUILTY, both, if--Common intention—One eens ‘the act; 
See Murder i wis 


HIGH COURT A PE AEE A A Se ee Proce- 
dure Code (Act V of 1898), Secs. 107, 110—Security for good 
behaviour and keeping wpeace--Order based on insufficient 
material, 

The High Court ordinarily does not interiora in the preliminary 
stage with the discretion of the Magistrate taking action under 
the preventive sections, such as sections 107 and 110, of the 
Code of Criminal Procedure, but where the materials on which 
the order is based are clearly insufficient to support that order, 
it does. NAFAR CHANDRA PAL CHOWDHURY v. 
EMPEROR 

m, duty of—Jury, verdict or "manifestly ang 
Doubtful Case; See Reference ... 

,» if can direct a retrial—Illegality : See 

Murder Ge sin Sei A ‘ty 

, 1f can interfere in preliminary stage with pro- 
ceedings under Sections 107 and 110 of the Code of Criminal 
Procedure; See High Court 

, if can interfere with aun iie No cmisdinedtion 
or other error as certified—Letters Patent, 1865, cl. 26; See 
Murder 

; whan. can aas a retrial; "See Murder A 

, When interferes with a unanimous verdict of 
jury; See Reference .. 

, when can set aida order for NA EN, A a 
0f justice occasioned by defective or erroneous summing up to 
the jury; See Conviction, setting aside of 

HINDU LAW—Adoption—Custom—Proof—Statements in wajibul- 
arzes. 

Statements in wajib-ul-arzes that widows could adopt sons without 
having had the authority of their husbands to adopt or simply 
that widows could sdopt, mean the same thing and are sufficient 
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198 
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neo Paer. 
HINDU LAW—(Contd.) 
proof of a custom to that effect. BISHWA NATH SINGH v. 
JUGAL KISHORE — KG 299 
Inheritance—-Ezclusion of daughter waa the issue 
—Proof of custom—Statements in wartb-ul-are. 
It is the duty of the Settlement Officers to record the customs 
of the villages correctly and where such statements in the wajib- 
ul-arz are not ambiguous, they are sufficient proof of the custom 
in question. BALGOBIND v. BADRI PRASAD . ae 302 


eaaa] oint family property—Mortgage by “ Karta PY ann 
Legal necessity—High rate of interest and compound interest- 
Compromise in another sutt—Admission of lhabiuty—Effect. 

In 1908, the father of the appellants mortgaged the ancestral 
family property to the respondents by two deeds dated 16th July 
and 19th December. The interest stipulated in the former bond | 
was 36 per cent per annum compound interest with quarterly 
reste. The mortgagee’s suit on the second. mortgage was com- 
promised by the first appellant in which he acknowledged the 

‘liabiilty on the first mortgage. In the present suit by the 
‘respondents, the appellants raised the plea that there was no 
necessity for the loan’ and that the property was not at all 
liable for payment of the amount claimed: 

Held, that the ples was sufficient to enable the appellants to say 
that the rate of interest was exoeasive and to throw the onus 

` of proving that the rate.was not excessive on the respondents, 
The onus of establishing that there was a necessity to pay a rate 
of interest in excess of the ordinary commercial terms was on 
the respondents and no proof of this necessity was given at the 
trial. Jt was not proved that it was within the scope of the 
authority of the karta to borrow on the terms fixed in the mort- 
gage deed. Hence in this case, the rate of interest was reduced, 


That the plea of no legal necessity for a loan, and that the 
property was not at all liable for the payment of the amount 
claimed, did not prevent- the appellant from urging that the rate 
of interest was excessive and placing on the plaintiffs reaper. 
dents the onus of proving that the rate of interest was not 
excessive, having regard to all the circumstances which prevailed 
when the loan was made: a 

Held also, that the admission made by the first appallant did 
amount to no more than a reservation of the rights, whatever 
they may be, under the mortgage bond of the 16th July, 1903 
and did not constitute an admission of a legal necessity either 
to the principal amount or of the.rate of interest or compound 
interest. RAM BUJHAWAN PROSAD SINGH v. NATHU 
RAM m ee i ues ve 25 


HINDU WILL—Words, meaning o 

In the absence of anything to the contrary, the words of a wil— 
in India—are to be taken as having their ordinary meaning. 

The testator said: —‘‘ If my wife aforesaid should adopt a son in 
accordance with the authority given by me, the aforesaid adopt- 
ed son and my wife aforesaid shall succeed to the ownership of 
the entire properties in equal shares, vested with the power of 
sale and gift éo. ";” i 
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HINDU WILL—Oontd.) 
Held, that absolute right and interest in one-half of the property 
was given to the widow, 1f there was an adopted son. SUDHA- 
MANI DAS v. SURAT LAL DAS, 


HOUSE TRESPASS—Penal Code (Act XLV of 1860), Secs. 448, 452. 


The fact that the accused trespassed into the shop for the purpose 
of assaulting the complainant, is not sufficient to support a 
conviction under section 452 of the Indian Penal Code, though 
it is for a conviction under section 448. FAKTR CHANDRA 
DE v. KING-EMPEROR osa 

INDEMNITY, claim for, from debutter aiba to habit, death of; 
pending dbp See Account . x 
INFERENOCE—Forbearance on the part of landlord Tenure, if 
enhanceable; See Enhancement 59 
Rents grant—Long Ee eee, SP ae 
The mere fact of a person being in possession for a long series of 
years without payment of rent, does not justify the inference 
that he held under rent-free grant, especially where the fact of 
possession may be attributed to a lawful origin. GIRIJA 
NATH ROY CHOWDHURY v. CHANDI OHARAN LAHA 
—————_—__————_Sub-Registrar’s actual authority to register a docu- 
ment—Document, 1f validly executed; See Registration 
Wakf; See Khankah ae gah 
of ee Ta limit of; See Revenue, 
assessment of Gs ka 
INJUNCTION—Calcuitta antal Act- (III B. c. f 1899), 
Secs. 408, 409, 682—Improvement—General Committee deciding 
to make improvement, effect of—Owner, liability of, to be 
prosecuted—Jurisdiction—Court, if can restrain criminal pro- 
ceeding—Oornorate body, interference with. 


Under section 622 of the Calcutta Municipal- Act, the owner of, 
bustes land is discharged from liability only to the extent that 


compliance is rendered impossible by the conduct of the occupier. 

Non-compliance with a requisition under section 408 of the Cal- 
cutta Municipal Act imposes a liability on the owner. If the 
General Committee decides to take recourse to section 400, the 
owner is not forthwith absolved from the liability he has already 
incurred by reason of his faiulre to comply with the requisition 
under section 408. If the requisite improvements are carried 
out by the General Committee under section 409, the default on 
the part of the owner vanishes, but till the work has been com- 
pleted, the default remains, entire or partial, and the lability 
of the owner to be prosecuted still continues in operation. 

Though the extreme position cannot be maintained that there is 
absolutely no jurisdiction in the Court to restrain proceedings 
before a Magistrate, the Court will not interfere unless in very 
special circumstances by way of injunction or declaration of 
right where the legislature has pointed out a mode of procedure 
before a Magistrate. 

It is not the practice of the Court to terioa with corporate 
bodies, unless they are manifestly abusing their powers. COR- 
PORATION OF CALCUTTA v. BEJOY KUMAR ADDY 

INTEREST—Mortgagee refusing to accept payment of an ene 
mont-tendered; See Mortgage ... ipi k oa 


. Pop. 


161 
255 


372 


231 
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IRREGULARITY—Criminal Procedure Oode (Act V of 1898), 
Secs, $48, 860, non-compliance with the provisions of. 

The omibsion to comply with the provisions of sections 842 and 360 
of the Code of Criminal Procedure, ig an irregularity which is 
not curable by the provisions of section 537. HARO NATH 
MALO v. ALA BUX = sè 

JUDGE, duty of—Argument or suggestion anne by ‘counkel for 
scoused ; See Murder 

————-, trial, statement of, as i “what actually took laos Berar 
him in Court—Reviewing a case ee cl. 26 of Letters Patent, 
1865; See Murder ... 

JUDGE’S duty to draw jury’s REE of defence—Counsel 
for defence—Omission; See Murder < ; 

JUDGMENT,-delivery of, after transfer, if vaild; See J E ,. 

— of probate Court, if admissible, in proceeding onder 
section 193 I. P. O Perjury committed in testamentary suit; 
See Admissibility 

JURISDICTION—A pprehension of breach ol peace—Oriminal 
Procedure Oode (Act V' of 1898), Sec. 145 Cl. (5). 

The apprehension of a breach of the peace is the first condition 
necessary to give the Magistrate jurisdiction under section .145 
of the Code of Criminal Procedure and if it is found there is no 
longer any such apprehension, the Magistrate’s jurisdiction 
ceases. The Magistrate is then bound to cancel the initial order 
and stay all further proceedings under clause 5 of the said 
section. MAHAMMAD KHANDU SARKAR v, BADAK 
ALI SHEIK . 

eee avin Procedure Code (Act ve of 1898), 
section 145, case under, heard by Magistrate—Magtstrate, 
transfer of—Delivery of final order after handing over charge— 
Order, if valid. 

A Magistrate heard a. case under seotion 145 of the Code of 
Criminal Procedure. On the 18th November, he handed over 
charge of his ‘office, Subsequently, on the 20th November, he 
` delivered the final order in the case: 

Heid; that the Magistrate was functus officio and acted without 
jurisdiction in delivering the final order under section 145 of 
the Code of Oriminal Procedure. JAGATBANDHU SAHA v. 
JAGABANDHU SAHA SARDAR sa 

ml l ri ina Procedure Code (Act y äl 1898); 820- 
tions 847, 103 Dan toes Heavier Renae Code (Act XLV of 
1860), section 426, 447. 


An order under section 247 of the Code of Criminal Predare can’ 


only-be set aside by the High Court. 
A Magistrate has no jurisdiction to set aside an order of acquittal 
of offences under sections 426 and 447 of the Indian Penal Code, 
-passed under section 247 of the Code of Criminal Procedure and 
revive the proceedings under the said sections of the Penal Code, 
as such an order (under section 247) operates as a bar to revival. 
NITYANANDA KOER v. RAKHAHARI MISRA . sie 
Kanaan] UGM EN, delivery of, by Magistrate after 
transfer—Criminal Procedure Code (Act, V of 1898), Sec. 350. 
A Magistrate acts without jurisdiction in delivering judgment 
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J URISDIOTION—(Conid.) 
written by his predecessor, (who heard the evidence), after his 
transfer. To such a case, section 850 of the Code of Oriminal 
Procedure: has no appilcation. BAISHNAB OHARAN DAS 
v. AMIN ALI Sa se sia jii 
Mesne profits, PT ayan of—Pecuntary Juris- 
diction. 

A suit, instituted for possession of land and for mesne profits, 
was decided by the Munsif in favour of the plaintiffs. The 
latter in their application asked for Rs. 3820 as mesne profits 
due to them. The Munsif after disallowing the objection as 
to jurisdiction by the judgment-debtors, fixed the amount which 
altogether exceeded Rs. 4000. On appeal this decree was dismis- 
sed by the District Judge: On second appeal: 

Held, that the orders of the Courts below should be discharged 
and the plaint in so far as it asked for mesne profits to be ascer- 
tained, be returned to the plaintiffs (decree-holders) for pre- 
sentation to the proper Court having competent pecuniary juris- 
diction. JOGENESWAR OHATTERJEE ~v. SURENDRA 
NATH OHATTERJEE 

Proceeding, nature olopaa to prani PEPA 
—Wakf property—Practice of Court. 

The requisite sanction of District Judge, who has jurisdiction to 
authorise dealings with wakf property in the same way as a 
Kazi might have done under the Mahomedan law, may be ob- 
tained, on an application to him by a mutwall who finds it 
necessary to make an alienation of the wakf property. 

Effect of practice of Court considered. HABIBAR RAHA- 
MAN v. SAIDANNESSA BIBI 

, arbitrator act*ng within—Reference clause, See 
Arbitration 
ee, Gan E ‘for possession A E E in 
Munsiff’s Court—Mesne profits ascertained ‘exceed Munsiff’s 
Den ele LANA to be iia to proper Court; See 
Jurisdiction 54 


JURORS, action sakaki Makan ne Bidan aa See Halio va 
, conduct of, reflections on—No evidence; See Reference .. 


JURY—Evidence, consideration of—Prosecution witnesses; See Re- 

ference 5 
Reasons for verdict not nistitioned in answer E Juđge’s 

question; See Jury, verdict of 

, conduct of, reflections on—No Said eng Sessions Judge; 
See - Reference 2 

——, directing effectively —Grave i omission on a sadina point— 
Counsel calling attention at the termination of the summing up; 
See Murder 


, verdict of—Reference re Sec. $07 Criminal Procedur 
Code (Act V of 1898)—High Court, what to consider—Murder 
or hurt by potsoning—-Proof—Gap in évidence—Reagons for ver- 
dict—Statements relating to cause of death, admissibility of. 

In a reference under section 307 of thé Code of Criminal Proce- 
dure, it is not for the High Court to judge of the case on the 








merits, Although the case is one of very great suspicion, the- 
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JURY—(Contd.) 

High Court has to consider whether the verdict of the jury 
should ke set aside. 

In a case of murder or hurt by poisoning, it should be proved that 
the accused knowingly administered the poison with the inten- 
tion of causing the death or hurt and the most natural way of 
doing this will be to trace the poison in the possession of the 
accused and show that he obtained or was in possession of the 
poison at the time he is alleged to have administered it. 

Statements made by the deceased relating to the cause of his 
death, are admissible in evidence; but too much reliance cannot 
be placed on the details of these statements, when hearsay. 

In a case where the accused was charged with causing murder of 
and hurt to the deceased by administering arsenic to him in 
the food and arsenic was not traced in the possession of the 
accused : 

Held, that there was a substantial gap in the chain of evidence, 
which one generally expected to see completed in such a case. 

That whatever might be the proper practice as regards asking 
the jury for their reasons in such a case, the High Court could 
not Jeave out of sight the fact that they had reasons for their 
verdict which they had not mentioned in answer to the Judge’s 
question. KING-EMPEROR v. SUKHU BEWA 

——-——., vordict of, Judge disagreeing with—Verdict incense 
wrong—Doubtful case—High Court, duty of; ‘See Reference ... 

JURY AND SESSIONS JUDGE, opinions of—Relative weight; 
See Reference 

JUSTICE—Administration pj Delay. UDHAM SINGH v v. GURDIP 
SINGH 

KHANK AH—Sajjadanashin—Dedication, inference ofa embers of 
founder’s family—Surplus offerings. 

A Khankah is a monastery or religious institution where dervishes 
and other seekers after truth congregate for religious instruc- 
tion and devotional exercises. It has generally been founded by 
a dervish or a Sufi professing esoteric beliefs, whose teachings 
and personal sanctity have attracted disciples whom he initiates 
into his doctrines. After his death he 1s often revered as a saint, 


and his humble takia (or abode) grows into a Khankah and his. 


durgah (or tomb) into a rausah (or shrMé). The Khankah is 
usually under the governance of a sajjadanashin (the one seated 
on the prayer mat) who not only acts as mutwali (or manager) 
of the institution, and of the adjoining mosque, but also is the 
spiritual preceptor of the adherents. The founder is generally 
the first sajjadanashin, and after his death the spiritual line 
(silsilla) is extended by a succession of sajyjadanashins, generally 
members of his family chosen by him or according to directions 
given by him in his lifetime, or selected by the fakirs and 
murids, and formally installed; and the income of the institution 
is usually received and expended by them. At certain shrines 
the members of the founder’s family other than the sajjada- 
nashin are treated as entitled to share in the ‘surplus offerings 
which remain after payment of expenses. Dedication may be 
inferred although the word wakf is not shown to have been used. 
KHAWAJA MUHAMMAD HAMID p. MIAN MAHAMAD ,,, 
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Page. 
KHANKAH, fhat is; See Khankah 231 
LAND, acquisition ot—Separate sum awarded to tenant—Reference 
by tenant-—Contract between landlord and tenant; ‘See Com- 
pensation - ah si 265 
, assessment of-—Revenue survey map, comparison, basis 
of; See Revenue, assessment of ae 47 
at added—Kvidence—Proceedings commenced in n accordance 
with statutory requirement; See Revenue, assessment of ... 47 
, uf added—Revenue map, evidentiary value of; See 
Revenue, assessment of | 47 
LAND ACQUISITION ACT, Sec. 16 Refreni by unnt band: 
lord satisfied with sum awarded—Oontract between landlord 
and tenant; See Compensation 2805 
LANDLORD—Ouster and dispossession oa re See eee 
possession 266 
, lf to put ‘premises ‘nto a habitable contract—~Con- 
tract—Statutory obligation; See Lease ... 177 


and tenant, contract between—Separate sum awarded 
to tenant—Landlord satisfied with sum awarded; See AREE 
tion - 3 gh 266 


LEASE-—Obligation to gin premises in habitable er ee eee 
cy, termination of—Notice, mvalid—Transfer of Property Act 
(IV of 1882), sections 106, 116—Specific performance, suit for, 
when lies—Lessee unlawfully vacating the premises—Lessor, 
right of—Surrender, acceptance of. 

In the absence of a contract to do repairs or of an obligation im- 
posed by statute, there is no duty on the part of a landlord to 
put premises into a habitable condition. Even if the lessor be 
under an obligation to effect repairs and fails to comply with the 
request of the lessee, the latter 1s not entitled to terminate the 
tenancy. 

A suit for specific performance hes when the lehse essential for the 
completion of the contract has not been executed; and uf there 
is a valid enforceable contract, either party is entitled to call 
upon the other to complete the trasaction by the execution and 
registration of the document of title. 


Where the tenant holds'over on payment of rent to the landlord, 
after the expiration of the original term of the lease for three 
years, he becomes tenant from month to month according to the 
original purpose of the tenancy under section 116 read with - 
section 108 of the Transfer of Property Act. Such tenancy 13 
terminated by a notice to quit under section 106 of the said Act. 

Where notice to quit which was served, was a notice of a longer 
duration than fifteen days but did not expire with the end ot a 
month of the tenancy: 

Held, that the notice was inoperative in law and the tenancy was 
not terminated. 


Where the lessee vacated the premises before the lease had heen law- 
fully terminated, the lessor notwithstanding acceptance of 
surrender, is entitled to damages and not rent, for the re- 
mainder of the term. BIJOY CHANDRA SINHA v. HOWRAH 
AMTA LIGHT RAILWAY COMPANY, LIMITED “aa 
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LEASE—Possession of excess land—Previous litigation between 
lessees in which lessor was party—Previous decision, conclusive 
nature of—Inconsistent posttion—Assessment of rent and pre- 
mium—Arrears of rent, recovery of. 

The conclusive nature of a previous adjudication should be deter- 
mined by reference to the substance and not to the form of the 
proceedings. 


After the grant of a lease to the defendant on the 22nd June, 1899, 


the plaintiff granted a lease on the 12th August 1899 of adjoining 
lands to P. The present defendant instituted a suit against P 
for recovery of possession of a large tract of land on the alle- 
gation that it was comprised within his lease and not within 
the lease of the 12th August, 1899. The present p'aintiff, as 
the common landlord of the two rival claimants, was joined as 
a defendant, that he might be bound by any decree that might 
be passed therein. It was decided im the suit that the lands 
then in dispute were comprised within the chuck covered by the 
lease of the 22nd June, 1899. The Court also came to the 
conclusion that as P. had reclaimed the tract, the plaintiff 
should reimburse him and a decree for Rs. 6637-8 as. was 
accordingly passed. Subsequently, the present defendant, then 
plaintiff, deposited Rs.6637-8 as. in Court to the credit of P and 
obtained delivery of possession. The tract thus obtained by the 
defendant was 665 bighas 15 cottahs, and taken with the area 
already in his occupation, brought up the total to 2729 bighas, 
5 cottahs and 11 chattacks. The present plaintiff then sought 
possession of 229 bighas 5 cottahs 11 chataks of land on the 
ground that the defendant was entitled to 2500 bighas of land 
under the lease. He prayed in the alternative that rent and 
premium might be settled on all land in excess of “000 gan 
he also prayed for recovery of arrears of rent: 
Held, that it was not open to the landlord plaintiff, who was 
a party to the suit against P, to take up a position inconsistent 
with the decision in the previous litigation which was pro- 
nounced in his presence. The effect of the decree in that guit 
was to determine that the tract then in dispute was covered 
by the lease of one of his two tenants and not that that of the 
other; and the plaintiff could not eject the defendant from 
229 odd bighas of land. 
That it was not open to the plaintiff to havs the rent and premium 
assessed on any portion of 229 odd bighas on the basis that 
they were not covered by and subject to the operation of the 
grant in his favour; that the rent and premium should be 
assessed at the same rates in respect of the entire excess lands. 
That the plaintiff was entitled to recover arrears of rent, 
BHUPENDRA KUMAR CHAKRABUTTY v. SURJA 
KANTA RAI CHOWDHURY 

, construction of—Covenant restricting use of janda See 
Raiyat at fixed rate 

LEAVE TO APPRAL—Criminal Sd E TT Patent, 1865, 
Cl. 41—Limitation Act (IX of 1908), Sch. I. Art 181. 

An accused person cannot invite the High Court to grant him leave 





to appeal to His Majesty in Council from its appellate judg: - 
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LEAVE TO APPEAL—(Conid.) 
' ment, either under Clause 41 of the Letters ce or under 
“BLY other provision of the law. 
Quere: Whether Art 181, Sch. I of ike Limitation Act is appli- 
cable to an application for leave to appeal to His Majesty in 


Council from the sentence’ passed’ by the High Court in a 


criminal appeal. PHILLIP E. BILLINGHURST v. KING- 
EMPEROR ie yey ‘i SG ia 
LEGISLATION, history of, rererente to, when can be made; See 
Murder iat 
LEGISLATURE, menion of, how gathered ; “See Murder oS oe 
LESSEE vacating premises before lanul termination: of Teke 
Lessor, right of; See Lease ., 
LESSOR, right ab Loet vacating the premises before lawful kermi: 
nation of lease; See Lease is 
and lesee—Lessor undor San to effect repairs of 
premises-—Lessor ate to a with lessee’s pede See 
Lease i 


LETTERS PATENT, Cl. ae, eee See Murder sis oe 
aaa, 1865, Cl. 26—High Oourt, powers of—Certi- 
ficate—-No direction or other error as certified ; See Murder .... 
, Ol. 26—Judicial discretion—Joint trial; See Con- 

viction, setting aside of m 
» Cl. 26—Procedure—Certificate of Advocate-Gen- 

eral; See Murder 

, 1865, Ol. 99-—Review—Statement of “trial J ‘ities 
as to what actually took place before him in Court; See Murder 
-= 1865, Cl. 41—Accused, if can apply. for leave to 
appeal to Privy Council in Criminal matter; See Leave to appeal 
LIABILITY, ‘admission of, effect of—Compromise in another 
aiite NGGEN for the loan; See Hindu Law—Joint family 
property ` RAP ATA Ds vag oo 
LIMITATION-—Cestut que trust calling trustee de son tori to 
account for moneys received under colour of trust; See Account 
Limitation Act (LX of 1908), Schedule l, 











Article 11 A.—Ovil Procedure Code (Act V. of 1908), O. 81. l 


R. 100, application under, dismissed for want of causes of 
action. 


Defendant No. 1 purchased the disputed land in execution of a 
mortgage decree and took delivery-of the same through Court. 
Thereupon the plaintiff claimed half of each plots Nos. 1 to 3 


and the entirely of plot No. 4, and made an application’ under ~ 


order 21 rule 100 of the Code of Civil Procedure, which was 
dismissed on the 8th July, 1916, on the ground that as the 
applicant was in possession of the disputed plots of land, there 


was no cause of action tor his application. Subsequently defen- ` 


- danta Nos. 1 to 5 entered into a conspiracy and forcibly cut 
and took away the paddy reaped: by the bhag tenants of the 
plaintiff and thereby dispossessed the plaintiff. The latter 
brought the present suit on the 7th March, 1918, for establish. 
ment of title in respect of half share of plots Nos. 1 to 8 
and the entirety of plot No. 4, for possession of a part and 
for confirmation in respect of another part of the same: 
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LIMITATION—{Conta.) 


po 
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Held, that the suit was not barred by one year’s rule of limitation ` ` 


andar article 11 A of the firat schedule to the Limitation Act. 

That subsequent dispossession by defendants Nos. 1 to 5 gave rise 
to a cause of action. PAHAL GHORAI v. HAJI MUNSHI 
FAZLUDDIN MAHAMED 


Possession taken and held under true. order ; See h 


Adverse possession 

anne It by a ward on atima majority tö get ija 
transfer of property by his ere running of; 
See Possession, suit for A se 

—Time, running T ETE E T 

appointment of; See Co-owner 

LIMITATION AOT, Sec. 10—Suit for sooounte in respect of irist 
property—Trustee de son tort; See Account 


; Boh. I Arb; V2 AcsApploation andor 0) 21 R. 


100 C. P. . dismissed for want of cause of action—Suit for 
establishment of title and confirmation of Nn as 
tion sale; See Limitation ae 
—, Sch. I Art. 44 Surt be a ward on atlag 
majority to set,aside transfer of property by his guardian— 
Time, running of; See Possession, suit for aie a 
| Bch. I, Art. 1830—Non-payment of. rent for a 
period—Lendiord’s. right to assess rent and recover; See Rent, 
assessment of a 


, Bob. 4 Art. 131—Tenant repudiating right of 


landlord to assess and recover rent-—Time, running of; See 
Rent, assessment of 

, Sch. I Art. 134—Mortgage ‘of wakf property for 
purposes aroan nected with wakfi—Sale under mortgage decree 

—Suit for possession by successor to mutwalli ofice; See Wakf 

, Sch. I. Art. EEE for leave to appeal 

to Privy Council, See Leave to appeal . ae ee 
MAKRARI, meaning of; See Enhancement , F 
MALIKANA, right to; " See Revenue, assessment BP sae 

, right La AKEH; title to; See Revenue, assessment of 

MAPS, comparison of, if conclusive; See Revenue, assessment of 

MESNE PROFITS, aenak inane of—Value exceeding pecuniary 

jurisdiction of Court, which tried the swt for recovery ci posses- 
sion of property—Proper Court; See Jurisdictién ... 

MINORITY—Evidence—Orders- for the appointment and dicharge 

of guardian—Date of birth. 

Orders for the appointment and discharge of guardian of A, a 
minor, cannot be received in evidence to prove the date of birth of A 
from the recitals contained therein. HARA KUMAR DEY v. 
JOGENDRA KRISHNA RAY ~ ... 
MORTGAGE—Possession—Offer to pay on the “dita date T to 

accept—-Watver of tender—Interest—Provision fixing annual 

charges—Vahdtty, 

A mortgagee entitled to possession under the terms of the mortgage 
does not prejudice his right to possessi6n by accepting payment 
of any instalments then falling due. If he refuses to accept 
such payment when tendered, interest on the amount ceases to 
run from that date. 
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Page. 
MORTGAGE—(Contd.) 
A mortgagee unequivocally refusing t» receive payment :f tendered 
on the due date relieves the mortgagor from the duty cf actually 
tendering the amount and cannot recover interest subsequently 
accruing. The question of readiness to pay is immatarial in 
such a case. 


A term in a mortgage fixing a certain sum annually for the- 
management expenses of the mortgagee in possession is ‘not 
invalid’ as giving the mortgagee a collateral advantage which he 
is not .entitled to ‘exact. CHALIKANI VENKATA- 
RAYANIM GARU v. SREE RAJAH VATSAVAYA VENKATA 
SUBADRAVAMMA JAGAPATI BAHADUR GARU eyi 34 


Two years’ term—Mortgagee’s suit for santerest— 
Suhsequent suit for principal and further interest—Bar—Code 
of Civil Procedure (Act V of 1908), O. L-R 4%. 

A mortgage for a term of two years executed in 1904 provided for 
realisation of interest alone by the mortgagee by suit. The 
interest was in arrears afier July 1995. The mortgagee 
instituted a suit in 1908 for the interest then due reserving 
the right to sue for the principal and further interest. The 
suit was decreed. In 1914, he instituted the present suit for 
the principal and interest still due: 

Held, that the suit was barred under order 11 rule 2, pf the 
Code of Civil Procedure. KISHAN NARAIN v. PALA MAL 126 


BOND—Provf—EKvidence Act (I of 1872), Sec. 70— 
Admission by representative of party to attested document— 
Transfer of property Act (IV of 1882) Sec. 59.—wue erecution 
—Inference—Burden of proof—Untrue recital in a document. 

An admission by a representative of a party to an attested docu, 
ment of its execution by the party, is not an admiss.on of the 
party concerned to an attested document cf its execution by 
him, and does not execuse him from proving. execution and 
attestation of the mortgage bond. 


Where the representative of the mortgagor admitted that the 
mortgage bond was executed by his father but specificatly denied 
that the bond had been duly attested as required br law. 

Held, that it was incumbent on the party who relied upon the - 
mortgage instrument to establish that the document was attested 
as required by law. 


A mortgage bond is not duly executed and cannot operate as a 
mortgage unless it is in fact signed by the mortgagor in the 
presence of at least two witnesses who sign the dooument as 
attesting witnesses, 


One of tle attesting witnesses (A) to a mortgage bond deposed 
that he was present, saw the execution and became ar attest- 
ing witness; the other witness (B) stated that at the request 
of the mortgagor, he became an attesting witness but had no 
recollection of any other circumstance in connection with the 
execution of the document. On the same day, when the docu- 
ment was later on presented for registration, B identified the 
executant, who, in his presence, admitted execution before the 
registering officer: á 
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MORTGAGE BOND—(Conid.) 

Held, that inference might legitimately be drawn that the require- 
ments of the law a8 laid down in section 69 of the Transter ot 
Property Act, were fulfilled. 

The burden hes upon the executant of a deed or his representa- 
tive to prove that the recital was untrue and to satisfy the 
Court how he became a party to a document which contained 
an untrue recital. BENOY BHUSAN RAY v. DHIRENDRA 
NATH DEY 

bord, when operative, See Morigaze bond 

MORTGAGE BY-KARTA—Excessive rate of interest—-Burden of 
proof; See Hindu Law-——Joint family property... 

MORTGAGE by Mutwalli, uf valid—Mortgage of wakf property for 
purposes unconnected with wakf—Mortgagor and his heirs 
having interest in the income of wakf properties—Mortgagor 
and his heirs personally liaLle; See Wakf . 

suit—Question of paramount KA, tion: See 

Hes judicata 

MORTGAGEE?’S right to pomesucue- E a payment of an instal- 
ment falling due; See Mortgage 

MURDER—One of several persons committing: the act—Others Pri- 
sent—Criminal intention—Several persons, if to commit the act 
—Penal Code (Act XLV of 1860) See 334—Charge—Letters 
Patent, cl. (26)—Certificate of Advocate-General—Statement of 
trial Tadi eja of an advocate—Reference to history of 
legislation—Summing WAN OCR rien nec Mere eee, 
hand note. 

Per Curam :—A and B go to a certain place aii a common inten 
tion to rob C, and, if necessary, to kill him, if A fires a fatal 
shot in furtherance of that common intention, then both A 
and B are equally guilty of murder. 

Section 34 of the Indian Penal Code does not ente a distinct 
offence; it lays down only a principle of liability. Under this 
Section when a criminal act is done by several persons, each is 
liable “as if he did it alone, provided the act is done in fur- 
therance of the common intention of all. 

(Page, J. expressing no opinion). The powers of High Court are 
circumscribed under clause 26 of the Letters Patent. If there 
was no misdirection or other error as certified, the certificate 
Was misconceived, the High Court has no power tu interfere 
with the conviction and sentence. 

Per curiam: When the Cour 18 called upon to review a case 
under clause 26 of the Letters Patent, it will accept as unques- 
tionable the statement of the trial Judge as to what actually 
took place before him in Court. 

Per Mookerjee and Richardson JJ: Clause 26 of the Letters 
Patent, though silent as to the procedure to be followed by 
the Advocate-General when he is called upon to grant a certi. 
ficate, requires that the certificate should reflect the judgment 
of the Advocate-General and is presumably granted in the 
interests of justice after a careful consideration of all available 
materials. If that judgment is founded on incomplete 

) materials or innaccurate - allegations, its weight is dimi- 
nished ` in a corresponding decree. In a gase where the 
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MURDER—(Conitd.) 
error ascribed- to the Judge depends on the evidence adduced 
at the trial, it is desirable that the notes of the evidence, as 
‘recorded by the Judge, should be laid before the Advocate. 
General when he is asked to grant, the certificate. 

The certificate of the Advocate-General should be granted alter 
he has heard representatives of the prisoner and of the Crown 
and has carefully considered at the available materials whose 
accuracy had been verified by counsel or other responsible 
persons, 2 - 

Per Afookerjee, J: it 1g not the duty ot an advocate to approach 
the trial Judge and prise him that in his opinion the man 
whose fate has sae, Se ir to his care, has no defence to 
make. 

A reference to the history of | gislation can onlv be legitimately 
made, when reasonable doubt is entertained as to the construc- 
tion of a statute. h 

The line of defence adopted by counsel does not relieve the Judge 
of his duty to draw the attention of the jury to what appears 
to be a possible answer to the charge against: The accused even 
on the prosecution evidence, notwithstanding that it may have 
escaped the counsel for the accused. This duty can be dis- 
charged only with reference to the evidence adduced at the 
trial. 

A grave omission to direit the jury on a cardinal point in the 
case, cannot be made good merely. by counsels calling atten- 
tion to it at the termination of the summing up; it was one 
thing to indicate agreement with a‘submission made by counsel; 
it is another to direct a jury effectively, - 

Per Mookerjec, J: Non-direction, when it consists in omission to 
put the material facts or to put the defence to the jury i$ 
sufficient to cause the Ccurt to quash the conviction,, if the 
Court comes to the conclusion that it is reasonably probable that 
the verdict of the jury was affected thereby. 

Per Alookerjee and Cuming JJ: Every summing up should be 
regarded in the light of the conduct of the trial, and the ques- 
tions which-have been raised by the counsel for the prosecution 
and for the defence respectively. 

Per Mookerjee J. Under clause 26 of the Letters Patent, the 
initial step is for the trial Judge to reserve a point of law or 
for the. Advocate-General to grant a certificate. The successive 
stages of the process are: (i) The Court reviews the entire case 
or such part of it as may be necessary; (ii) The Court finally ` 
determines the point or points of law reserved or certified; (iii) 
The Court thereupon alters the sentence passed by the trial 
Oourt; and (iv) The Court passes such judgment and sentence 
ag shall seem right to the Court. 

As regards the first stage, the Court reviews the case in whole 
or in part with a view to decide the point of law reserved or 
certified. As regards the second stage, what is finally deter- 
mined is the point_of law reserved or certified. As regards the 
third-stage, -where the Court can alter the sentence passed by 
the trial Court, the term ‘thereupon’ means upon final determi- 
nation of the point of law reserved or certified.” Tf no error ig 
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MURDER—({Oontd.) 
established, the reason why the prisoner can claim an alteration 
of the sentence disappears. If the third stage has been reached 
and the Court is in a position to exercise the full power and 
authority vested in it to alter the sentence, the Court is compe- 
tent to pass such judgment and sentence as to the Court shall 
seam right. 


Whether the power and authority to pass such judgment and sgen- 
tence as to the Court shall seem right-includes power and autho- - 

, tity to direct a retrial? 

Necessity for full and accurate short hand notes of the eee 
ings at the trial emphasised. - l 

Per Richardson, J: The High Court has no power to direct a 

- retrial, at any rate on any ground short of an illegality which 
made the trial abortive and no trial at all. 


The intentions of the legislature are to be gathered from the words 
used in the context in which they stand. In construing any pro- 

“ vision of the Indian Penal Code, the Judges are entitled to 
guidance from the course of judicial: decision, even if there be 
no authority binding on them ag a Full Bench. 

Section 107 of the Indian Penal Code does not contemplate the 
abettor being present when the abetted criminal act or offence 

. is committed. The aid given at the tims of commission referred 
to in Explanation 2, means aid given at the time but at such 
a distance from the scene that the abettor cannot be said to bo 
present, 

Where an acoused is liable under section 34 of the Indian Penal 
Code as an accessory at the fact and therefore as a principal, 
a charge simply of the offence of murder under section 802, with- 
out express reference to section 84, is sufficient. 


A defencé made by or for an accused, or apparent on the evidence 
of the prosecution, should be fairly presented to the jury. 
If a defence is substantially put to the jury, a mere omission to 
refer to this or that circumstance or suggestion is not-non-direc- 
tion which amounts to misdirection. It is not the function of 
the Judge to repeat to the jury every argument or cele 
urged by the counsel for the accused. 

Per O. C. Ghose, J: The object of a trial is the MARET 
of justice in a Court as free from doubt or chance of miscarriage 
as merely human administration of it can be—not in the interest 
of either the Crown or the acoused. 

Per Cuming, J: Section 149 of the Indian Penal Code 18 wider’ in 
ita scope than section 384. 

Putting the accused’s case to the jury does not mean putting to 
the jury every argument and comment of the counsel for the 
defence. EMPEROR v. BARENDRA KUMAR GHOSE .. 411 


MURDER or hurt by a are in evidence, See Jury, 
verdict of . a 
MUTW ALLI-—Lease of wakf sii A Dee granting 1 ee 


See Appeal 
———— wanting to alienate aki a A See J uris- 
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NON-DIRECTION, amounting to misdirection—Defence substan- 
tially put to the jury—Omussion to refer to circumstance or sug- 
gestion; See Murder i 

——___—__—_—__——-, when ground for quashing convin ‘See Murder 

NOTICE to quit—Notice of longer duration than 16 dase- Transfer 
of Property Act, Sec. 106—Notice not expiring with the end of 
the month of tenancy; See Lease 

OMISSION, grave, to direct jury on a cardinal point—Oounsel call- 
ing attention to it at the termination of the summing uP; See 
Murder ... 

ORDER, if sopealable=2Provisians oF the Civil Procedure Code Te- 
gulating the proceedings; See Appeal ... 

, 1f a decree; See Account `... a ves aii 

KOE confiscation of semindari, effect of; See Enhancement 

granting mutwalli permission to jeas wakf oe 

See Appeal : 

‘passed after kiaat afics; if aid “Bea Jurisdiction 

PARTIES, competency ‘of, to compromise—Civil Procedure Code, 
0.23 R. 8; See Decree on compromise... 

PARTITION SUIT—Compromiss decree—A bsent pity Preliminary 
decree, no appeal against—Appeal against final decree—Preli- 
minary decree, incapable of enforcement—A ppellate Court, duty 
of. 

There can be no compromise S binding upon all the parties to a 
partition suit until and unless all the parties have joined in the 
compromise, 

It is not open to an appellant in an appeal against the final decree 
in a partition suit to attack preliminary decree, which might 
have been directly challenged by an appeal. 

An appellate Court shall consider, in an appeal against the fipal 











decree in a partition suit, whether the preliminary decree was ` 


capable of enforcement; in other words, whether it afforded an 
adequate basis for the final decree as actually made. TARA- 
PRASANNA SARKAR v. KALIMOHAN SARKAR 
PENAL CODE, construction of—@Quidance: See Murder 
——_————, Sec. 84Criminal act done by savers persons—<Act ons 
in furtherance of common intention—Each, if liable; See Murder 
—, Seo. 84, accused liable ander“Oharge simply of 
murder, if sufficient; See Murder 
, Bec. 107—Abettor, if to be present: whet the abetted 
api nal “At or offence is committed ; See Murder .. 
, Sec 107 Expl. 2—Aid given at the time ofc commission ; 
See Murder net 
, Bec. 149, ech of ; See Murder ... 
- Secs. 204, 477—~Document, not a salable security: ; 
See Document, destruction of 
——_————, Secs. 400, 401 assertions of afen ider, if com- 
._. pliance with law; See Bail 
—, Secs. 448; 452— Accused trespassing for ihe. purpose of 
assaulting complainant; “See House trespass as 
PLAINT, insufficiently stamped—Court, duty of; See Courtfea 


PLEADER—Acting as professor—Faith in justice of Court—Disci-_ 


‘plinary action. 


im 
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PLEADER—(Uontd.) 
A pleader, who acts, as a professor in any Oollege without the per- : 


mission of the High Court, contravenes the rules framed by the . 


High Court to regulate the conduct of legal practitioners ahd 
renders himself liable to disciplinary action. 

A pleader, who proclaimed before a criminal Court where he was 
. tried that he owed no allegiance to British Court and had no 


faith in British justice, renders himself. liable to disciplinary ; 


action. EMPEROR v, BIMALANAND DAS GUPTA, A 
_ PLEADER E a 
‘acting as B “professor of. ‘College without the permission 
of High Court; See Pleader 


proclaiming in Court not owing allegiance cO British l 


Court; See Pleader 
-= professing no faith in British justice ; See Pleader we 
POSSESSION, suit for—Limitation Act (IX of 1908), Sch. 1. Art 
» 44—Burden of proof—Recital of date of birth.in guardianship 


f oe 


application—HEvidence Act ( of 1872), Secs. 88 (6), 155—Guar-- 


- dtans and Wards Act (VIII of 1890), Sec. 81—Sanction without 
enquiry, effect of. 

_ A suit by a ward who has attained. majority, to set aside a transfer 
of property by his guardian, is to be instituted within three 
years under article 44, schedule I of the Limitation Act from 
the date when the ward attains majority. - 

The burden lies on the plaintiff to prove that he is in. tiiis, 
The recital of the date of birth in a guardianship application is in 
substance a statement by the person.who makes the application, 
If the conditions mentioned in section 32 (5) of the Indian Evi- 

denoe Act are fulfilled, for instance, if the person who .made 
the statement is dead or cannot be found and- had special 


mean§ of knowledge of relationship, the, statement may be 


made ddmissible. Or, again, if the person is examined as a 


witness, his credit may be impeached under section -165 by 


the production of the recital in the application. 
Section 31 of the Guardians and Wards Act requires that permis- 


sion to the guardian to do any of the acte mentioned in section |. 


29 (that is, alienation of the estate of the minor) shall nof be 
granted by the Court except in case of necessity or for an evident 


advantage of the ward. The section further requires that the . 


~ 


order granting the. permission shall recite the iia’ or ad- . 


vantage as the case may be. 


If sanction has been granted by the District Judge. without- 


enquiry, the transaction is not invalid. PROHLAD CHAN- 
DRA CHOWDHURY v. RAMSARAN CHOWDHURY, 


, mortgagee’s right to—Accepting payment of an in- a 


stalment falling due; See Mortgage i 
— of excess Jand—Previous ‘tigation between linsan in 
which lessor was party—Adjudication—Arrears of rent, recovery 
of; See Lease we 
PRELIMINARY decree—Order i: ‘account made in a r procsediok 
- supplemental to a suit for administration of a debutter estate; 
See Account 
decree, incapable of onforcement-—Appeal apamit final 


deorée—Appellate Court, duty of; See Partition suit NIH 


2 
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PRELIMINARY: decree, if can be attached in appeal owe final 
meres See Partition suit 7 
stage—Oriminal Procedure Code, ‘Bees. 107, "110—High 
Court, if can interfere; See High Court... - 
PRESIDENCY SMALL CAUSE COURTS ACT, Sec. 88, “application 
under—Application in suit; See Reference 
, See. 60—Statement of facta; 
See Reference 
PRESUMPTION—Proof of existence, at a particular time, of a fact 
of a continuous nature; Ses Revenue, assessment of 
Terms of contract reduced to writing; See 
Enhanéement 
PROCEEDINGS before ‘Magistrate, when can be restrained ; See 
Injunction 
PROCEDURE—Requisite anoion Mutwal wanting 46 iina 
wakf property; See Jurisdiction 
PROOF—case against accused——Ahsence -or war tien: of explanation 
on the part of the accused; See Reference 
PUTNI REGULATION, Sec. {a Purahaser under subi sale—Suit 
for refund of purchase money; See Suit, maintainability of . 
Sec. 14, if exclusive—Suit for refund of pur- 
chase money, if maintainable; See Suit, maintainability of 
PUTNI SALE, setting aside of—Withdrawal of part of ‘sale 
proceeds by creditors of defaulting putnidar—Oreditors, liability 
of. 
A putni taluk was sold under Regulation VIII of 1819 for arrears 
of rent. Defendants Nos. 1 to 9 who were the creditors of the 
defaulting putnidars, took out a portion of the surplus sale pro- 


ceeds at a time when a suit involving tha validity of the sale ` 


was-pending. The sale was ultimately set aside and the semin- 
dar was obliged to refund to the purchaser the whole amount 
of the purchase money. He (the zemindar) then sued to recover 
the amount which the defendants Nos. 1 to 9 took out of Court: 

Held, that the plaintiff @emindar) had a cause of action against 

the defendants Nos. 1 to 9, as they took out the money subject 
to the result of the suit: ‘and when the sale was set aside, 
there was an Implied obligation on their part to return the money 
to the Court. That the zemindar was entitled to interest on 
the amount, as the defendants Nos. 1 to 9 had the use of the 
money. BEHARI LAL SEAL ~v. MAHARAJADHTRAS 
BIJOY CHAND MAHATAP BAHADUR 

QUESTION of fact—Land included in Permanent Settlement; ; See 
Revenue, assessment of 

RAIYAT AT FIXED RATE. a re “construction 6) Oouenant. 
restricting use of land. 

A lease of 9 bighas odd land was granted on the 2ist January, 
1910 for cultivation either by the tenant or by letting out to 
tenants at a certain annual jumma with right of possession in 
succession to sons, grandsons &c., the tenant undertaking to 
pay in addition to the fixed rent, road cess and public works 
cess’ as then assessed or additional amount to he assessed or 
settled by Government in future in respect of the lands 


of the tenancy. In case the village was meagured and’ 
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RAIYAT AT FIXED RATE—(Contd.) 

jamabandi prepared, the tenant was required to be present be- 
fore the amin 1f required and should cause the measurement 
and if excess lands were discovered on measurement, such 
excess lands would be assessed at the standard rate at which the 
lands of the village were assessed. There was a covenant by 
the tenant not: to- excavate any ditch or tank, prepare bricks, 
construct pucca buildings and cut down trees dio. without a 
written order expressing consent from the landlord: 

Held, that the tenancy was a tenancy at a fixed rent. GOLAM 
RAHAMAN MISTRI v. GURUDAS KUNDU CHAUDHURI ... 

RECEIVER—Power-to mortgage; See Equitable mortgage ` ... 

, appointment of—Statute of limitation, running of; 

See Co-owner ag 

REOITAL in document, wntrae—Burdén of poor. See Mortgage 
bond sas 

REDEMPTION, clog Sn Provision fixing “annal AT for 

- Management of the mortgages in possession; See Mortgage .. 

REFERENOE—Criminal Procedure Code (Act V of 1898), Sec. 807 
—Opinion of Sessions Judge—Reflections on conduct of juror— 
Speculattion—Case; Criminal, proof of. 

It is open to a Sessions Judge to disagree with the jury; it is 
incumbent upon him to do so, if he is clearly of opinion that 
such a course is necessary for the ends of justice; but this does 
not require that he should make reflections upon the conduct 
of the jurors, which are not supported by evidence on the re- 
cord. Such reflections are unfair to the anan, to the pessions 
Judge and to the High Court. - 

Under section 307 of the Code of Criminal KN ANG a duty is 
imposed upon the High Court to consider the entire evidence 
and to acquit or convict the accused after giving due weight 
to the opinions of the Sessions Judge and the jury; such opi- 
nions of the Sessions Judge is his opinion on the merits of the 


case based on the materials placed before him at the'trial—and- 


does not include his speculations as to what might or might not 
have influenced the jurors. 


No action can be taken against jurors, unless the misconduct has - 


bean established by what is regarded as evidence in the eye of 
the law. 
The proof of a case. against Hie accused depends: for. its kab ah, 


not upon the absence or weakness of explanation on -his part,- 


but upon the positive affirmative evidence of his guilt -that is 


given by the Crown. MAMFRU CHOWDHURY v. KING- l 


EMPEROR 

ete a Procedure Code (Act V of 1898), See. 507 
—Opinion of Sessions Judge—Eztra judictal reflections on con- 
duct of juror—Opinion of jury—Weight to be attached. 

It is unfair for a Sessions Judge to make reflections on the con- 
duct of the j jurors, which are not sapere by. ance on thé 
record, 

The High Court is called upon under section 807 of the Osde of Cri- 
minal Procedure to consider the entire evidence and-after giving 
due weight to the opinions of the Sessions Judge and jury, either 
to acquit or to convict the acoused. The opinion of‘the Seagions 
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REFERENOE—(Oontd.) 
Judge is his opinion on the merits of the case and does not 
include his speculations as to what external considerations, if 
any, might have aftected the judgment of the jury. The opinion 
of the jury signifies the verdict of the jury. 

The measure of the relative weight to be attached to the opinion 
of the Sessions Judge and to that of the jury, cannot be erys- 
talised into an inflexible formula. It depends on the circum- 
stances of each case. 

The High Court does not interfere with a unanimous verdict of 
<2- the jury, unless it can say decidedly that it thinks that it is 
`. Clearly wrong. KING EMPEROR v. DHANANJAY RAY 
lri inal Procedure. Code (Act V of 1898), Seo. $07. 
». » “Oral evidence—-Penal Oode (Act XIV of 1860), Sec. 147— 
Common object not- proved. - 

< Where the Common object assigned in the charge as framed to 

support a case under section 147 of the Indian Penal Code has 

not been sustained, the High Court in a reference under section 

807 of the Code of Criminal Procedure cannot invent another 
-~ common object in order to support the conviction. 

In a reference under section 807 of the Code of Criminal Proce- 
dure, the High Court which has not the opportunity to see the 
witnesses, should act with great caution. 


The High Court cannot interfere in every case of doubt-—in every 
case in which ıt may with propriety be said that the evidence 
would have warranted a different verdict. 

“The most careful note must often fail to convey the evidence fully 
in some of its most important elements, those for which the oral 
examination of the witness in ‘presence of prisoner, Judge and 
jury is so justly prized. It ‘is in short, or, it may be, she 
dead body of the evidence, without its spirit which is supplied, 
when given openly and orally, by the ear and eye of those who 
receive it.” KING-EMPEROR +. AKBAR*MOLLA 54 

idge disagresing with the verdtct of the a= 
Criminal Procedure Oode (Act V of -1898), Sec. 807-—~-Verdict 
manifestly wrong—High Oourt, duty of—Doubtful case. 


The High Court should exercise the powers vested in it by section ` 


807 of ‘fhe Code of Criminal Procedure when it can affirma- 
tively, with certainty and safety hold that on the evidence the 
verdict of the jury is manifestly wrong. It will not interfere 
with the verdict of the jury in every case of doubt entertainable 
on the. evidence. 


The duty of the High Court on Reference under section 807 of 
_ the Code of Criminal Procedure does not end by merely finding 
that the defence story is one which cannot be accepted. It has 
to find out whether on the evidence such as appears on the 
record it was possible for the jury to take the view which they 
have taken with reference to the accused whose case has been 
referred; that is to say, whether the jury were entitled to dis- 
count the evidence which had been given by the prosecution wit- 
nesses because of the fact that the witnesses who have come and 
deposed on the side of the prosecution are witnesses who are 
admittedly adherents of a party opposed to that of the accused, 
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REFERENOE—(Contd.) ; Oe SE 
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The jury can take into mnsideration the fact that the witnesses 
for the prosecution had been at some time or other, concerned 
in criminal cases either started by them or started against them, 
and can come to the conclusion that ‘the evidence on the side 
of the prosecution is one which they cannot accept. EMPEROR 
v. NRITYA GOPAL-ROY a... ` 

Presidency Small Oause Courts Act (XV of 1888), 
Secs. 88, 69—Application—‘Sutt’—Statement of facta. 

The Calcutta Smali Cause Court is competent’ to make a refe- 
rence under section 69 on an application under section 38 of 
the Presidency ‘Small Cause Courte Act: 


~ “Although section 38 of the Presideney Small Cause Courts- Act pro- 


vides for ‘a more extended jurisdiction than what would be 


< technically called a new trial, a jurisdiction analogous to an 


appeal, yet there is no appeal on facts. But though the power 
of interference is thus restricted, the application under section 
‘88 is nevertheless an application in oe suit and attracts the 
operation of section 69. 


Section 69 of the Presidency Small Cause Courts Act contem- 


- plates a statement of the facts of the case drawn up by the 
Court, that is, by the two or-more Judges where ths case is 
heard by more than one Judge. 


“The first step; when a reference is to be made under section 69 2 


is to draw up a statement of the facts of the case, to be signed 
by the Judges. They must then formulate the point on which 
there is a difference of opinion. This statement of facts and of 
the point on which there is a difference of opinion is to be 
accompanied - by statements of the reasons assigned by each 
Judge in support of his view. M. L. CHAKRABARTY v. 
OLOF; -BORIN e 

- to history of legislation, “kan can pe. made; See 
Murder 


REFLEOTIONS ` on thes ‘conduct ‘of jurors—No evidence: See 


Reference 
on the conduct of jury—No evidence—Sessions J adgeo. ; 
- See Reference . i 


REGISTRATION—Mortgage bind Prove toet rer ae ee 


a 


perty not of mortgagor—Registration Act: (XVI of 1908), 


Secs. 7 (2), 80.—Sub-Registrar’s office amalgamated with Re- 
gistrar’s—Authority to register—Discretion, 

If a property has been introduced in a mortgage bond, which has 
either no existence or does not belong to the mortgagor, with a 
view to secure registration of the document in a. particular 
office, the registration is futile, with the result that there 1s no 
enforceable security under section a of the Transfer of Pro- 
perty Act. 

When the office ot the Sub-Registrar’ has been amalgamated with 
that of the Registrar, the Sub-Registrar may be authoriséd to 
exercise and perform, -in addition to his own. powers and duties, 
all or any of the powers andi duties of the cae to whom 
he is subordinate. . 

Two properties -were- included ‘in a canteens bond; one of them. 


Was proasted in Bahasan in the district of Chittagong and the. 
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REGISTRATION—{Oontd.) 
other in-the town of Chittagong. The last mentioned property 
did not belong to the mortgagor. The bond was. registered by 

the Special Sub-Registrar of Chittagong: 
Held, that the bond was not validly registered. 


A 


That the Sub-Registrar’s actual authority to register the docu- . 
ment, did not justify the inference that the document. was . 


validly executed. The Sub-Registrar was never given the oppor- 
tunity to exercise the discretion which it would be iscumbent 
on him to exercise untler section 30 of the Indian Registration 
Act, if he were called upon to register a document in respect-of 
land not situated in the town of Chittagong. KEDAR NATH 
DAS v. BIDHU BHUSAN GUHA 

Mortgage by deposit of title feeda- Memorii: 
dum in writing; See Equitable mortgage .. 





, if valid—Property in mortage bond nONn-OXis- _ 


tent-—Property not bika to ee See Registra- 
| tion -~ ... Pans 


REGISTRATION AOT, Secs. 7 (2), “30-—Sub-Registrar’ B office eae 


gamated with Registrar’ an Pata es PANE of; See Regis-- 


tration be 

: Bea 17, 40 aor sa da in: ogre = 

Mortgage by deposit of title deeds; See Equitable mortgage ... 

, Seo. 80—Land not situated within his juris- 

i diction—Sub-Registrar’s office amalgamated with EER s— 

Authority to register, See Registration oe 
REGULATION VIII OF 1819, Sec. 14 


RENT, arrears of, recovery of —Suit for possession of excess land or 
in the alternative for assessment of rent and premium— 
Previous litigation between lessees im which lessor was party 
— Possession given on payment of damages in previous suit; 
See Lease 

——, assessment Mal ina Tiedation Act (IX of 1908), 


PAGE. 


. 856 


201 


Sch: I. Arts, 180, 181—Itent, antecedent "to assessment— ` ` 


Contract. 
A certain mal land was leased out, which was intended to be re- 


claimed and brought under cultivation by the lessee. No rent © 


was to be paid within the first ten years, inasmuch as the lessee. 


would have to undergo great labour and incur heavy . 


expenditure. On the.termination of ten years, that is with 
effect from 18th April 1855, the lessee would be [lable to pay 
such rent as might be fixed upon a measurement and according 
to the rate and the area of the land. No rent was, however, 
ever asseased, and in the course of survey and settlement pro- 
ceedings, which took place shortly before this suit, the defen- 
dants asserted before the revenue authorities that-the land was 
held by them as perpetually rent-free. The plaintiff thereupon 
instituted the present suit on the 8rd October, 1917, for declara- 
tion that the land was rent-paying, for assessment of rent at 
the rate of Rs. 6 a bigha, or such other rate as might be de- 
creed fair and equitable by the Court, and for recovery, of 
arrears at.the assessed rate with effect from -the 14th April, 
1914: . À Ao x 
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RENT—(Co nid. ) 

Held, that the suit was in time under NAH 181,"schedule I ‘of 
the Limitation Act, the defendants repudiated the right of 
the plaintiff to assess and recover rent, for the first time within 
12 years of the suit. 


That the defendants are not liable for rent for a period sakae dani. l 


to the assessment as the contract contemplated that liability to 
pay rent should accrue only after assessment. That the plaintiff 
was entitled to rent from the date of the judgment of the trial 
Court and not before. 

Article 180, schedulé I of the Limitation Act, has no application, 
unless and until the land is found to be rent-free; the mere non- 


payment of rent for a period does not bar the landlord’ s right - 


to have-the-rent assessed and to recover rent from his tenants. 

- The right to have rent assessed continues so long as the relation- 
ship of landlord and tenant continues in respect of land aa 
to be assessed, 

“Under article 181, schedule I of the Limitation Act, vhe right. to. 
levy assessment would, as a recurring right, accrue, when there 
has been a)demand and refusal, only.in those cases where the 
relationship of landlord and tenant or landlord and occupant 
had ever, existed. Once that right is established, then the non: 
payment of rent or assessment would not be sufficient to enable 


the tenant to begin to set up a title by adverse pcssession. . 


There must be. some overt act, such as a refusal to pay the rent 
or assessment, before time begins to run. AKBAR SARKAR 
v. RAMES CHANDRA MAITRA Jis 
RENT, enhancement of—Patta,. construction of —Mauraai Makrari - 
—Broess lands to be. asscased at rates magia in potta; See 
Enhancement = 
, liability to nae Contract nen’: to: be paid after ASSERS~ 
ment; See Rent, assessment of 
; fixed in perpetuity-* Origin of tenancy not known—Rent. 
once altered; See Enhancement ae 
, free grant—Long passeio awil origin; Sea Inference 
RES JUDICATA—Givil Procedure Code (Act V of 1908), Sec 11 
—Defence of paramount title not set up in mortgage suit. 
. The rule that a question of paramount title cannot be investigated - 
in a mortgage suit is subject to exceptions. 
The defendant to a mortgage suit, being a purchaser of the equity 











of redemption and therefore a proper party should set up : 


as a defence that he being a settlement holder of a non-trans- , 
ferable occupancy holding from the superior landlord is not 
bound by the mortgage; if he does not so set up the defences, 
the decree in a mortgage suit passed against him, is binding. 
SRIMANTA SEAL v. BINDUBASINI DASI < 

RETRIAL—Oriminal Procedure Code (Act V of 1908), Sec 3}2— 
Substantial compliance. 

After seven of the prosecution witnesses were examined in ace 
the accused were examined: The Magistrate framed a charge 
on the same date under section 379 ef the Indian Penal Code 
and adjourned the case to a future day.: -On the adjourned . 
date, two more prosecution witnesses were examined, and all 
the nine prosecution witnesses were cross-examined and the-oas¢ 


- 
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RETRIAL-—(Contd,) f 
was adjourned for defence. On the date fixed, the Magistrate 
‘-eBcorded exdminations of the accused (petitioners) on the back 
of the form used for examination of the accused undər section 
864 of the Code of Criminal Procedure. The record was as 
follows—‘‘ Examination of tho accused after the cross-examina- 
tion of all the prosecution witnesses and before he is called on 
for his defence. Plea-~Not guilty’ Thereafter four defence 
witnesses were examined and the Magistrate convicted the peti- 
tioners under section 879 I. P.C. : 
Held, that as there was not substantial compliance with the pro- 
visions of section 342 of the Code of Oriminal Procedure, retrial 
from the point at which the accused should have been examined > 
under the said section 342 should be necessary. SATLENDRA’ 
CHANDRA SINGH v. KING-EMPEROR 176 
REVENUE, adidtional, when assessed—Land added ; See Revenis, 
assessment of ; - 47 
, assessment of Bengal Ainon and Diluvon Act (X i 
of 1842), Secs. 8, 6—Revenue Survey map—Comparison of maps 
—KEvidence—Land added—Proof of existence of fact of continu- 
ous nature—Burden of faa land settled as separate 
` estate—Malikana, right to. 
Per Mookerjee, J.: The expression “ Any such new map” in 
section 6 of the Bengal Alluvion and Diluvion Act, refers to 
the ‘‘New map’’’ made according to “New survey” as con- 
g templated in section 8. That section provides for periodical 
~ ' gurveys at intervals of not less than ten years, after a revenue ., 
survey has been completed and approved. The object of the Mb 
“New survey” is to ascertain the ‘‘ changes ” that may have | 
taken place since the date of the last previous survey—tħat is, 
changes by alluvion or dereliction (not changes by possession): 
' Section 6 then imposes upon the revenue authorities the duty 
to assess what may be called added land, whenever, on inspec- 
tion of the new map, it appears that land has been added to 
' an estate paying revenue directly to Government. There must 
consequently “be a comparison between two maps, made at an 
interval of not less than ten years and each showing the reve- 
nue paying estate concerned. That estate must, accordingly, 
be in existence ag a revenue paying estate, if not before, at least 
on the-date of the first of the two maps taken as the basis for 
comparison. 
Section 3 of the Bengal Alluvion and Diluvion Act is all-com- 
prehensive in scope, and sections 5 and 6 both refer to all estates 
paying revenue directly to Government, no matter whether they 
were or were not in existence in 17938. What is essential to 
~ attract the application of the Act 18 that there should have been 
in the case of the estaté concerned, a revenue survev. This 
prima facie furnishes the boundaries, as presumably. though not 
conclusively, accurate. 
The revenue ‘survey map is taken as the basis of comparison, 
~ but the comparison of the maps is not conclusive. The compari- ` 
son seta the fevenué authorities in motion, and they may, then, 
on the best materials they can procure, proceed to assess “what i 
land they deem tò be assessable, 





“a 
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REVEN UE—(Contd.) 

It is only when on inspection of the. new map it appears thet 
land .has been added, that “there is legislative authority for 
assessment of additional revenue, 

When. the proceedings have been commenced in accordance with. 
the statutory requirements, there are no restrictions prescribed 
as to the evidence to be used for the solution of the problem, 
whether land has been ‘ added’ to a revenue-paying estate and 
has not been assessed with revenue. What is liable to be 


assessed with revenue ıs land not previously ussessed—not land | 
which has been formed since the revenue survey map. In the. 


determination of the question, whether the land sought to be 
assessed -is udded land, the Court has to determine the land ,, 
included ın the estate at the.time of ıts creation as a perma- 
nently settled estate. For this purpose, the revenue map ıs valu- 
able but not conclusive evidence. There is no inflexible rule of 
law that the state of things depicted on the revenue survey map 
was in existance at the time of the Permanent Settlement. 


Proof of the existence, at a particular time, of a fact of a con- . 


tinuous nature only gives rise to a rebuttable presumption within 
logical limits that it emsts at a subsequent time or has previously 


existed. The limits of time within which the inference of Gon-, 


tinuance possesses sufficient probative force to. be relevant, vary 
with each case, always strongest in, the beginning, the infer. 
ence steadily diminishes in force with lapse of time, at_a rate 
proportionate to the. quality of permanence belonging to the 
tact ın question, until it ceases or is perhaps a ak by a 
directly opposite inference. 

When alluvial land, has been settled as 8 separate state with a 
separate jama, it shall thencetorward be regarded and treated 
as in all respects separate from and independent of the original 
estate. The fact that the proprietor of, the original estate had 
a right to receive malikgna does not affect the question. The 
malikana holder ıs entitled to receive periodically a specified. 
amount from the income of land; this right may have the quali- 
ties of a rent charge but this is not sufficient to show that the 
land. or estate is still held by him as zsemindar immediately 
from Government, and unless this is established, he cannot 
maintain his title to the accretion. | 

Per Rankin J.: The burden of proving that the added land is 
inoluded within the permanently settled estate is on the person 
who alleges’ and the civil Court has jurisdiction to give relief 
and will not omit.to do so. If he fails to prove it, then = 
revenue law will bind him. 


In every case the question what lands were alad in the Per- 


manent Settlement, is a question of fact, and not of law. 

A Revenue Survey map is admissible in evidence. 

Primarily the map of 1860 is evidence of the state-of things in 
1860. When the question 1s-as to the state of things in 1848 
evidence of the position in 1860 is valuable evidence of facts rele- 
vant to.that issue. Even in the absence of any other evidence, 


e.g.,.of any more direct evidence a map of 1860 will, in general | 


but not always, afford a ground of inference ag to 1848 upon 
which. the, Court can act. That ig tg say, the Court will be 
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REVENUE—(Contd.) ji A 
prepared in- the absence of reason to the contrary, not only to , 
accept it as true account of the facts of 1860 but even as- show- 
ing the position at the date of settlement. In many cases in- 
deed the state of things at the Permanent Settlement of .1793 
hus been freely ,inferred-from a map of. 1860. But where the 
revenue-survey map ıs not the -sole evidence relevant to the 
question as to what happened at the date of settlement then 
ıt Is necessary to be on one’s guard against what 1s prima 
_fucte an error and very commonly -an invidious error—the pro- 
cess, namely, of taking one piece of evidence by itself, found- 
ing doctrines of onus upon that, and calling upon other facts 
in the case to dislodge the. presumption. Everything depends 
upon the right so to start by selecting one fact rather than 
another. 
Government cannot under the Bengal Alluvion and Diluvion Act 
levy. an additional revenue from any area within the limits of a 
settled estate: there must be land added to the estate. 
Malkana is-a: right to a sum of money and it is charged on the >- - 
land. It may be described as-a guasi rent charge. But the re- 
servation by Government of a sum to be paid to Government 
by the immediate holder under Government of resumed lands,.~ 
which sum is to go to the persons who have refused- to- take 
settlement from Government, does not operate to prevent the 
new estate from being an entirely independent tenure ir. substi- 
tution for and in extinguishment of the zemindar’s original in- - 
terest in the newly settled lands. -Physically land is added 
.to land. In point of right,.the right to the new land.is ~ 
accretio to the right to the old. A quast rent charge is -not 
tenure or domnium. The right to take settlement erures to: . 
the tenure-holder. SAUDAMINI DASSYA v. SECRETARY -OF 
FOR INDIA IN COUNCIL ... 47- 
REVENUE map, evidentiary value oe haw. “it added; Bee Raves 

nue, assessment of ... 47 
—, survey map—State of things, if in eateries: at the time 

of Permanent Settlement; See Revenue, assessment of = © 47 
REVIEWING a case under al 26 of Letters Patent, 1865—State- 

ment of trial Judge as.to what WE took a before 

him in Court; See Murder. ... i 411 
SAJJADANASHIN ; See Khankah - 231 
SALE OF FUTURE GOODS—Goods to be manufactured and re- > 

cetved from named mills—Supply from mills stopped—Breach 

of contract by seller—Construction of contract—Frustration. 

The respondent firm entered into a contract of sale-of 864 bales 
of cotton goods to be manufactured -by certain mills. The 
written contract provided that “‘ the goods are to be taken deli- 
very of as and when the same may be received from the mills; 
delivery is to be caused to be given in full by December 31, ; 
1918.” The-mill failed to supply the goods after a time and 
consequently the seller could not deliver the whole adang of . -> 
the goods as specified in the contract: = ie 

Held, that the buyer was entitled to damages for nepal of ne 
contract, that there was no implied condition to deliver the - 
goods only when the mill supplied them and that the deliveries 
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SALE OF FUTURE GOODS—(Contd.) 
are not restricted to the time fixed and that the sellers weré not 
relieved from liability by frustration of: the contract cr any m- 


pled condition, HURNANDRAI FULCHAND v. PRAG- 


‘DAS: BUDHSEN 
SANOTION for alienation of minor’s Senar PANA of, with- 
out enquiry, effect of; See Possession, suit for ... 
SECURITY FOR GOOD BEHAVIOUR—Criminal Procedure Code 
(Act: V of 1898), Sec. 110—TVttnesses, examination of. 

On the 15th November, 1922, warrants were issued against the 
absent witnesses for the defence. On the 27th November, only 
one of these was present and he was examined. - It wae stated 
by the Magistrate in his explanation that neither the accused 
nor his muktear applied for further process against the witnesses. 
On the muktear refusing to gug the case, the judgment was 
delivered ; 

Held, that under the circumstances of the case, the accused should 
be given further opportunity of examining his kk ak 
PONTHIRAM JOAB v. EMPEROR r 

BERVANT of Municipal bodies summoned to attend Court—Cost « 
See Witness , 
SESSIONS JUDGE ind Jury, “opinions ee Relntire eight: 
- See Reference 
SETTLEMENT officers, daty of—Custom of alaga: See Hindu law 
—Inheritance 
SHEBAIT, death of, pending nea Pe site aes 
claim for, from: debutter estate; See Account “a 
SHORT: hand notes of i at the trial, necessity an 
See Murder 
SPECIFIO ngkah ‘suit for Toae essential for ‘completion 
of contract. not executed; See Lease... 
performance, suit for—Valid enforceable AN ag, PA 
essential for completion of contract not executed; See Lease 
BTATEME:NT of trial Judge as to what actually took” place before 
fini cin Court—Reviewing a case under ol. 26 of Letters Patent, 
“1865; See Murder 
STATUTE, if imperative or teen na i: See ‘Warrant: . 
SUIT, maintainability of—Sutt for refund of purchase moter 
Putni Regulation (VIII of 1819), Sec. 14, if exclusive, 

The purchaser under a putni sale must have recourse to the remedy 
provided by section 14 of the Putni Regulation to the extent 
that it is available and he cannot maintain a separate suit to 
obtain the relief which if-he had so desired might have been 

- granted to him against the zemindar in the suit for reversal of 
the sale. CHOWDHURY MAHOMED AMIN v. MAHA- 
RAJA- OF BURDWAN > ... 

SUIT for refund of purchase money; if miaintainable--Putal sale 
-Bet aside—Putni Perna! Sec: 14; See Suit, maintain- 

= ability of iss 

SUMMING up, how io: ‘be gagad ode “See Murder ook Š 

BUPERIOR Court, when can order further enquiry; See Further 
enquiry 


te 


SURETY, liability TENES 4 ee costs af pa cad ether 


appellate Courts—Cipil Procedure Code (Act V of 1908), O. 41 


213 


672 o THE CALCUTTA LAW JOURNAL. [VoL, XXXVIII. 


b 


ate ow 


SURETY—(Contd. ) 


dt. 10--—Appeal , decreed—Second appeal decreed with ~ costs— 


—Decree, execution of, for costs of primary and lower appellate 

E Courts, against surety. 

A security bond tor costs given under Order 41 rule 10 of the Code 
ot Oivil Procedure to the lower appellate Court- provided that in 
case the appeal being decided in favour of the plainviit respon- 
dent, the defendant appellant should pay Rs. 128-5 as. on 


account of costs in the two Opurts and on his failing to pay, the’ 


executants (the present appellants) of the bond should: pay up 
the said sum. The appeal was. decreed by the lower ‘appellate 
Court. The second appeal by the plaintiff respondeit against 
that decreé, was allowed ‘with costs. The respondent then 


applied for exeoution of the decree for costs of the primary and 


lower appellate Courts against the sureties, the appellants: 


Held, that the sureties never became liable to pay the sum ` 


claimed. KEDAR NATH CHAKRAVARTY v: CHANDI 
AK CHARAN MITTER 

TENANOY, how terminates—Transter of Property ‘Act, “Beo; 106— 

Tenant holding over after expiry of lease for 3 years; See Lease 

, if superseded—Olassification of lands mentioned in patta 


altered by petition of compromise—Nature of tenancy remain- ` 


ing unaltered; See Enhancement 





of premises—Lessor failing to comply with lessee’s request ; 
See Lease 

TENANT, adverse EEA of—Non-payment of rent; ‘See Adverse 
possession 


, if and when "e hold adversely to his andora See 


averse possession .:. 


TENDER, waiver of—Offer to pay on due date—Refusal to accept ` 


—Readiness to pay; See Mortgage 


—, if terminated—Lessor under obligation to effect repairs A 


wee 
“ ‘ a 
` 


PAGR. 


190 


` 177 


TENURE, if enhancéable—Forbearance on the part-of Jandiord— 


Inference; See Enhancement . 
TITLE, paramount—Purchaser of, anaty of redemption—Settle- 


ment holder of non-transferable occupancy i Sée Bes 


qudtcata. , 
TRANSFER OF PROPERTY aor. Sec. 58—Property in omen 


t 


bond, non-existent—Property not belonging to mortgagor; . 


See Registration i in ie. i ee aes 
—_ i Seo. ee execution—Inference; See 
Mortgage bond si 
Eo 106— Notice of Tonger duration then 
15 days—Notice not expiring with the end of the month of 


tenancy; See Lease 





of lease for 3 yeart—Tonancy, how terminated ; See Lease KN 
Secs, 106, 116—Tenant holding ‘over after 


aes of lease for 3 years—Tenancy from month to month ; os. 


See Lease ms fis 
- TRIAL—Previous acquittal—Penal Oode (Act xiv er 1860), 


Secs. 408, 409—Criminat Procedure Qode aie V of ek 


Sec. 288 (2). - f ae 


+ 


-° 183 


, Bec. 106—'Tenant kolding over after A ; l 
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TRIAL—(Oonéd, ) 
` The petitioner was charged under section 409 of the Indian Penal 


Code with criminal breach of trust in respect of Rs. 18,924-4 `` 


alleged to have been misappropriated by him between the Ist 


October 1921 and the Ist March, 1922. The charge was with- ` 


drawn with the leave of the Court. He was subsequently prose- 
cuted on_a charge of having committed criminal breach of trust 


in respect ot a sum of Rs. 100° on the 80th November, ' 1921. Ei 


The prosecution allegėèd- that thé defalcation of this “item of 


Rs. 100 was ‘not included in the sum of Rs. 18924-4 and the.” 
facts relating thereto were not cil to hint at the time’ of a 


_ the previous charge: 
Held,‘ per Greaves and- Newbould JJ. (Suhrawardy J. nes 


that the previous acquittal did not operate as a bar to thg Bub- l 


-t 


sequent trial of_the accused. 2 
_ Per Greaves J. (Suhrawardy J. contra): Section, 222 (2) .of 
the Criminal Procedure Code dispenses with the particulars 
which otherwise would be required but that it does not say that 
. the gross sum is to include every act ‘o misappropriation com- 


- mitted within the dates specified in the charge’ The essence’ 


of the offence is the- misappropriation and not the time within 


-:- which it took place and as the sum of Rs. 100, the subject of ` 


the subsequent charge was not includéd in the gross sum, the 


offence subsequently charged was not the same as that in reapect 
of which the petitioner was- previously acquitted. 


Per Newbould J.: If it was impossible for the accused to have 


. been tried at the previous trial, the acquittal was no bar under 
section 403 of the Criminal peers Code to his being sub- 
_ sequently tried. 


- 


“Per Suhrawardy | J.: The faot cee the item for the embezzle- 


ment. of which: the accused was subsequently charged was ‘khown 
or “not. known to the complainant or could or could not- hava 


been known to him did not affect the law on the point and ` 


was not relevant to the enquiry. The solution- depended upon ` 


the answer to the question whether the acoused-might have béon- 
charged in the preceding trial with the offence for which he was 


subsequently put on his trial NAGENDRA NATH BOSE v; ` 


KING-EMPEROR iis i 7 ; ga 
—, object of; See Murder. ... ay 
TRUSTEE DE SON TORT, if can be called te. KAT byi saki KA 


trust’ for | moneys received under. colour of ‘rust; ate Account ai 


, who is! See Account . i i 


ULTRA VIRES—Order passed by lower Court before PN a : 


of décree by High Court; See Account :.. >> z 


‚WAIVER of tender—Offer to. pay on due date—-Refusal bu aecept pt 


—-Readiness to pay; See Mortgage Kn 
WAJIB-UL-ARZ, statement in aab alaga of auekin 
= _ and their issue; See Hindu law—Inheritance 


"a 


+2 statement in—Custom, ones of; See ` Hindu law 


—Adoption . F age si 
WAKF—Anference: ‘See “Khankah | i 


WAKF—Provision for religious purposes . and ‘for benefit ‘of ‘mem- — 


bers of settloris family—Mortgage . by ‘Mutwalli~Absence of ` 


hecessity—Effect—Suit bu succeed ing Mutwalli—Limitation— at 


fam 
i * 
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WAKF —(Contd.) 

| Indian Limitation Act (IX of 1908,) Sch. I. Arts, 124, 142 and 

144. 

A deed of wakf after dedicating properties of the settlor provided 
that one half of the net income was to be devoted for certain 
specified pious purposes and the other half to be distributed bet- 

- ween members of the settlor’s family according to their shares 

~t under Mahomedan law. In 1809, the mutwalli mortgaged the wakf 
property for purposes unconnected with the wakf. In 1908, the 
mortgagee obtained a decree for foreclosure and possession. In 
1918, the appellant, as successor to the mutwalli office, sued to 
recover the property. On a finding by both the Indian Courts 
that the mortgagor was in possession till 1901 within twelve 
years prior to suit: 

Held; that Art. 184 of schedule I to the Indian Limitation Act-did., 
not apply and that the suit was not barred by Limitation. 

Held also, that where the mortgage is for purposes foreign to ‘the 
necessary purposes of the wakf, the whole mortgage fails even 
if the mortgagor and his heirs had an interest in the income of 
the wakf properties and may personally be liable to the 
mortgagee. HAJI ABDUR RAHIM v. NARAYAN DAS 
AURORA 

WAKF property- Application to grant lease Prodao. See Jüris 
diction | ... 

WARRANT—Witness, attedanes ‘ of-—Oriminal Procedure Code 
(Act V- of 1898), Secs. 90, 555—‘After recording its reasons’— 
Directory or mandatory. 4 , 

Per curiam: (N. R. Chatterjea J. dissentiente): If a Magistrate 
under section 90 of the Code of Oriminal Procedure, issues a 


warrant drawn up in the terms of form VII of schedule V of, 


the Code, for the arrest of any person as therein specified but 
does not first record its reasons in writing (that is, apart 
from the statement in the warrant), the warrartt so issued, is, 
valid. 

Per Sanderson, C. F.: The words of section 556 of the Code of 
Criminal Procedure are not intended to supersede the provisions 
of section 90. 


The principle to be applied in considering whether the provisions. 
of a Statute or an Act, are imperative or directory is this: 
The Court must look to the subject matter; consider the impor- 
tante of the provision that has been disregarded, and the. rela- 


Pigs. 


242 


365 


tion of that provision to the general object intended to be... 


secured by the Act; and upon a review of the case in that aspect 
decide whether the matter is what is called imperative or only 
directory. GOVERNMENT OF ASSAM’ v. SAHEBULLA 


‘WIDOW, Hindu—Absolute right and interest, if given; See Hindu | 
| will se nue cn ke 
WILL, construction of; “See Hindi: will 
WITNESS—Oost—Government servant—Servanis of Municipal bodies 
and private employers—Salary, if payable—Civil Procedure Code 
(Act V. of 1908), O. 16 Rr. 8, 8, 3. 


No salary is payable to a Government servant when samono to 


attend before a-civil Court as a witness, 


77 


” 253 
253 
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WITNESS8—(Contd.) 
Whether salary is payable to the servants of municipal bodies and 
private employers when summoned to attend before a civil Court 
as witnesses, depends on the provisions of rules, 2, 8 and 4 of 
order 16 of-the Code of Civil Procedure and on the rules made 
-by the High Court under clatise (8) of rule 2 of order 16. IN 
THE MATTER OF REFERENCE UNDER RULE 1 ORDER 
46 O. P. C. es 149 
WITNESS, former statement of, how can be sped: See kedut bliis 183 
WITNESSES, before commiting Magistrate, if all to be Cross-ex- 


amined; See Accused, right of . See 203 
WORDS, meaning of —Words inverted in the “deed for ‘tho. purpose 
of ascertaining and specifying the stamp duty; See Construction . 21 
ERRATA. > ~ 


Page 14 lint 18 for “ dangerous to the wheeled traffic’? Read ‘‘ dangerous 
to wheeled -traffic.”’ 


_ Page 15 line 32 for “ letter ” Read “lettera.” 
Page 16 Tine 30 for “that the funds” Read “ that funds.” 


Page 121 foot note for ‘‘ appeals from appellate decrees Nos. 863, 926, 1211 
to 1216” Read “ appeals from appellate decrees Nos. 863, 926, 1211 to 
1215 of 1920.” 


Page 187 Foot note for ‘‘ Appeal from original decree No. 280” Read 
“ Appeal from original decree No, 280 of 1903.” 


Page 183 line 28 for ‘‘ should to” Read ‘ should.” 
Page 282 line 2 for “was” Read ag” 


Page 872 line 24 for ‘‘ more ” Read “ mere ” 


5 
Page 418 line 18 for ““ Intention ’’ Read ““ Intentions.’’ 
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THE PROPOSED BILL TO AMEND THE BENGAL TENANCY 
~ ACT VIII OF 1885.—(conid.) . 


This raises ‘several: important queens which require careful 


consideration. 


Under the law as it now stands every vafyat Aas right of occupancy 
in the land held by him irrespective of whether he actually cultivates: 


it himself or gets it cultivated by others, while the actual cultivator 


‘Should cultivators 
be given the right. 


of the land may not have the right unless he is also a raiyat himself. _ 


And the question is whether. the person who gets a plot of land 
from the raiyat and cultivates it himself-should be invested with 


the Occupancy right in it as against the raiyat from whom he holds 


the land merely because he cultivates it. 

In the earliest days of the British rule or even down to the 
middle of the last century, such a question could never arise. For 
_ then, generally speaking, every person held his land from the samin- 
der for the purpese of Cultivating it and cultivated it himself and 
_ enjoyed; according to the custom of the country, all the essentials 
of occupancy right therein. The Legislators of those days, there- 
fore, did not confer the occupancy raiyati right upon the’ cultivators, 
but finding that they had already been enjoying such a might only 
gave legal recognition to it 

The practice of having their lands cultivated by others was, 
however, subsequently adopted by the ratyais owing to'certain eco- 
nomic causes which must be borne in mind. The extinctton of-in- 


Originally every 

raiyat cultivated his 
land and enjoyed 
occupancy right 
therein. 


Raiyat cultivating 
his land by others. 


dustries and manufactures towards the middle of the last century had - 


left a large proportion of the people without any employment and’ 


gave rise to an ever-growing demand for land as a means for securing 
to them their subsistence. The person .thus available for cultivation 
had no lands of their. own, and who, under the circumstances, were 
compelled to cultivate-the land of others. The usual arrangement 
was to allow them. żə cultivate the lands from year to year or- fora 
term and to give them a share of the crop they grew on it by their 


Its economic reason.. 


Cultivators have no 
lands of their own. 


cultivation. The same person or the family was sometimes allow- - 


ed to eultivate the same plot of land for long periods, But this 
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Distinction ignored 
l by committee, 
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gave them no right nor did they claim any right to the land they thus 
cultivated. The growth of towns and the starting of mill and other, 
industries in or near them in recent years, created an ever-increasing: 

demand for labour, and this induced a large portion of the landless 
cultivators to leave the villages giving up the lands they had used to 
cultivate and to’ work there as.Aired labourers. The- rest however 
still continued to remain in the villages and cultivate the lands as 
before. They thus represent the surplus of free labour still ‘ayail- 
able in the villages, and. this system of cultivation is thus presumably 
preferred by this class of “people to casual employment from day 
to day,- or for short periods and is also suitable to the raiyats 
who are thereby saved from all the labour and trouble of khas culti- 


vation and are thus left free to engage themselves in more lucrative 


pursuits, 


. This fundamental: distinction NA the section of the calik i 


vators.of the early days and that of those of the present times: has 
been ignored or forgot by the Committee which, while admitting ‘the 
fact that in many instances the actual cultivators do not possess the 
right, propose to confer it upon them on the simple ground that they 
cultivate the lands. Itis wrong to suppose that in this respect 
they have followed the traditions of their predecessors as a perusal 
of the resume of the eee -history of the law upon the subject 
uk To confer upon the cultivator hë right’ to, the land cultivated 
by, him simply because he cultivates it is unknown to any. system 
of law, ancient and modern. Upon the selfsame logic the carpen- 
ter may well claim, some sort: of right to the chair made by. him 


with his labour and by the use of his instrument, even though the | 


wood required is supplied by another and the arrangement, betw en 
them is that he should get wages for his labour. ,On, the same 


grounds the labourers of the great industrial. concerns may, claim . 


proprietory. right. to.the manufactories or the articles manufactured 
there. Instances like these may be. multiplied but to mention one or 
two only is sufficient to-:show up the absurdity of the position, a 


-“ This proposal is based-upon the fact”—as the committee. tell ' 


“us in the Report—' that although- the law confers. the occupancy 
right on only one person”. (fe, the ratyat) “ yet..as a matter. af, Cus: 
i : tom and practice, the . essentials of the occupancy right are ordinarily 


enjoyed by most. of, the- persons in- the, chain of those who are inter- 
ested in the land”. „If that is sọ, why should the Legislature; sinter. 
vens ina matter in which the parties themselves have been amicably 


"~ 
~ 


adjusting their own legal rights ? :. | Lato o0 nen fey 


Tamara a 
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ewe ‘itive Alréady pointed out’ that ‘the’ right of sub-lease now ‘er 
joyed by the Taiyat has enabled ‘him to sever all connection with the 
land, ta give up its ‘cultivation, and to convert himself* into ‘a’ rent 
receiver, aiid that i in' thé. interests of thé raiyats: themselves’ this right 
shoul be réstritied within “lear and well defined limits. ‘This baad 
compel the raiyat to resume: cultivation of theland. «7 2 0% 

But! instead of bringing the raiyats back- to the land for the 
purpose’ of cultivating it himsélf, the proposal of ‘the Committee 
will" ‘undoubtedly have the effect of depriving the raiyats of their 
lands ¢ or at least the essence of the proprietary rights ‘therein 
which they have been enjoying so long and confer the same on those 
who actually cultivate them, namely, the under-raiyats and the 
Bhagidars and the like who admittedly never had any such rights. 
For after the conferring of the rights of occupancy as well. as the 
Hight of transfer on these classes (as the Committee propose to do) 
they would “ enjoy the substance of the proprietary’right in the me 
leaving i in'the taiyat the mere shadow of it ` 

' The Committee themselves have éxpressed the ‘opinion that 
“the wholesals disturbance of existing rights’ is inadvisable, Yet 
stiangely enough: ‘they have totally forgot’ that their suggestion, if 
carried into effect, wi take away from the raiyats their long cherish- 
ed heritage, ahdin many cases of a ‘property for aa aa warch 
they had to spend their whole life’s savings. ` ° 
2 “The Bengal Tenancy Act; however, does’ not Javour the acquisi- 
‘tion’ of occupancy rights by ‘under-raiyais,'as’ it manifestly. takes away 
Tiom thé occupancy rayate," some portion: -of the privilege-that the 
law confers upon him. Besides, the existence of the same gort'of right 
in two persons“ holding the same ‘piece of land, one claiming under 
the other; is in itself an assmaly. The Bengal Tenancy Act has 
no doubt, left untouched the custom ‘or’ usage whereby an under 
raiyat is‘stated to acquire the right. But it has very-seldom, if at all 
‘been set “up and has never been known to have been proved. 
“And; as pointed out by: Mr, Surendra’ ‘Chandra Sen (the reputed 
annotatot ‘of the Act and a member of the Committee) it is incon- 
sistent with the“ provisions ‘of ‘the Act, and therefore, even if 

proved-to exist Should not be upheld. Under the. Rent Act of 
1859 ‘the raiyats could not -generally acquire the right of occu- 


a 
a 
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Proposal will 
practically deprive’ 
raiyat of proprietary 
right to land. 


Will disturb existing 
rights. 
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favour occupancy 
right of under.raiyat, 


pancy as’ he ordinarily’ held the land’ for's’ term- ot froni year’ to . 


year He ‘could ' ‘however acquire the" right to the land sublet ‘to 
him ‘other wise than for a teim or from-year to year. © itto- 


phe! conferring ‘of the right of. occupancy. upon thé ‘under-raiyat 
will in no distant date, lead to the ‘adoption~of “the same evil prac- 


subinfeudation. 


Will materially 
diminish valpe of . 
agricultural holdings 
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tice of s#d-/ease by him.and ultimately to the same extent and 
degree of subinfeudation to puta stop to which the Committee 
propose to deprive the raiyat of the possession of his land, and to 
confer the right on the under-raiyat For the same cause which 
induced the raiyat to sublet his. land will also work with the same 
force on the under -raiyat who will be to all intents and poire 
be. elevated. to the statuts of the raiyat, though not in name.: . ,; 
it will diminish the value of agricultural holdings in “aneka 
and raiyati holdings In particular. Indeed,- the non-agriculturist 
class—the Mahajans and the Bhadralokes, who by Offering -high 
prices, have raised the value of culturable land will be dissuaded 
from purchasing it, or offering the same high price for it. For no 
man will care to purchase a property of which he cannot get posses- 
sion and which'for ever remain in the occupation of another.: Un- 
less therefore, both the raiyat and the under-raiyat agree to part 
With their respective interests in the land it will not attract.any 
purchaser, and if both sell and thus secure good price it will have 
to be divided between both. The raiyat will therefore be deprived 
of a portion of the price of the land to which he is legitimately 
entitled, while the under-raiyat will get it for nothing. -This will 
be quite unjust, EALE 
The conferring of the occupancy right on under-raiyat. will also 
spell disaster on the under-raiyats themselves. The raiyats will be 
compelled to bring under their direct cultivation by employment 
of hired labour the land which he might otherwise have.sub-let on 
meney-rent to under-raiyats. Labourerg of the Santhal class are now 
easily available in almost every district of Bengal, or if not, to 
import them from their home districts will not be a difficult task. 
The result will be that the under-vatyats will be reduced to the land- 
less class and will swell the rank of the /adourers in the town and 
in the factories. The situation that will thus arise will be a 
with Serious danger. l 
If it is considered necessary to favour the under-raiyats, instead — 
of robbing the raiyats - ‘for the purpose it would have been more 
humane if the Committee suggested the distribution amongst them of 
what are called the ‘ proprietor's private lands, The reasons which 
led ‘the Legislature to prohibit the acquisition of occupancy right 
in these lands i in the ordinary way do not exist now. The proprie- 
tors now-a- days do not appropriate their produce for charitable 
purposes for which they- were originally intended, but stack it for 
commercial purposes for making profits and they can better afford 


mae to lose them than the ralyats their holdings. 


1 
t 
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t “In certain respects greater advantages arè proposed. to ‘be given 
to: the under-vaiyat than the law has ever given to the raiyat him- 
self, or the Committee propose to give, to him A raiyat can 
acquire occupancy right only by twelve years’ residence in the 
village: -But under the proposed Bill a new-comer to the village 
will acquire it the moment he secures a sub-lease of a plot of land, 
even though he is neither a settled raiyat of the village nor hold 
the land for twelve years. An under-raiyat will under the proposed 
law acquire” occupancy right in the land as soon as immediately 
he'is-‘admitted into occupation of it, even though by a non-0ciu- 
pancy-ratyat. Thus, while the non-occupancy raiyat cannot have 
the right even though he may be a resident in the village for 
say, ‘eleven years, the under-raiyat holding the land under him will 
have it âs soon as he enters on it. In the case of the non-occupancy 
raiyat, holwéver, the landlord may protect himself by a special 
eovenant in the lease, But the non-occupancy raiyat himself will 
'bë left ‘helpless as against his under-raiyat. And even the occu- 
pancy raiyat will be unable to protect himself against him. 

1. The Committee have proposed “ to give to al? persons holding 
land under the raiyat a right of occupancy as against his immediate 
landlord. We are not aware of the evidence the Committee had 
before them, but so’ far as our information goes the successive grades 
‘of pers ans ‘from Below the raiyat down to the actual cultivator of the 
soil, all of whom under the present law would have the status 
of the under-raiyat, are mot #090 many as they seem to have thought. 
There-is no such ‘wide-spread adoption’ by the raiyats of the prac- 
tice-of subinfeudation of (their) rights in land as to necessitate such 
a arse: change in the prese nt law’. 3 is 


(Zo be continued, ) 


a | ‘Radkaromon Mookerjee. 
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-MINUTE BY. THE HON'BLE'MRB. JUSTICE MOORERIEN 0 ON, 
: - THE (LEGAL PRACTITIONERS’. AMENDMENT) BILL, . 
„e.e OF MR. K. C. NEOGY, M. L. At” | 


“The Bill introduced by Mr: Neogy raises questions of such grave 
importance that I deem it necessary: to record. my views ‘separately’ 
for, communication to the Government of India, who have asked 
for the. opinion of the Court on the subject. It is essential that 
my views should not be: misunderstood. wan 

“The, object of the Bill is" to effect a reform ; it raises quès 
tions of form and matter. It will be convenient to consider : these 
separately. : 
7 “First, as to the form. Cina ro of the Letters Patent empon 
the. Court to make tules for the qualifications and admission “of pro: 
per persons to be advocates, vakils and attorneys-at-Law ‘for' the! 
Court. . It isa novel departure on the part of the Legislature tot 
“intervene in the exercise of this power. I am not unmindful that 
under Clause 44 of the Letters. Patent all the provisions are subject 
to the Legislative powers .of the Governor General in Legislative 
Council and may be in all respects amended and altered- thereby: 
‘Notwithstanding this it cannot be denied that one intervention by’ 
-the Legislature may be followed by another. From this standpoifit 
the Bill creates a precedent liable to lead to results. of- unforeseén 
gravity. i 

“Next, as to matter. —Here the Bill in my opinion rests on very 
strong- ground. I have had occasion, to record my opinion’ “more 
than once that an alteration is ‘imperatively called for in the present 
system, A system which rendered it impossible, for a Dwarkanath 
Mitter and a Rash Behary Ghosh to take up cases on the Original 
Side, merely because they were vakils and not barristers, stands 
selfcondemned. The-incongruity of the present system ` becomes 
manifest when we remember that a vakil as soon as he is appointed 
a judge, becomes qualified to hear cases on the Original Side, to 
determine appeals from the Original Side and to preside over the 
Criminal Sessions. If he resigns his seat on the Bench and reverts’ 
to the ranks of the profession he is relegated to the status of a-mere 
vakil with the inevitable consequence that his admission tothe 
Original Side is completely barred. A vakil is competent to argue a 
case of the utmost ‘complexity and involving subject matter of the 
highest value, provided it has been brought upon appeal from‘a 
District Court. But if a similar case has been tried on the igion 


# This appeared in the ““ Servant” dated 18th July 1923. 
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i ta‘ 
Side, a vakil is not competent to take charge of the matter on - 
appeal.” The more, we explore the matter, the ‘more obvious it 
becomes that the.present system is indefensible. hi E 

."Whenever a reform is sought to be introduced, it is usual to ; 
speak of vested interests.. Iam free to confess that vested interests’, 
da not press me in this connection. No ‘reform in any sphere of | 
life - would be possible if vested interests were. to be. left, um’, 
touched. _The same argument was used—without success—when the . 
proposal was put forward to admit Indians into the highest offices in . 
the gift of the Crown ; and it is significant that the British Parlia- 
ment has now.thrown open the Law Membership of the Council.of ; 
the Governor-General to vakils, although. ‘it had been reserved for. 
barristers. for half a century. The argument based-on vested inter , 
ests has further this element of weakness, namely, it‘assumes that. 


barristers .who have now a monopoly of admission into the Original - 


Side will not be.able-to:hold:their own .against the vakils, who will: 
prove themselves equally competent for the work. If ‘this be true, 
the demand made by’the vakils is irresistible. I. do-not apprehend 
however. that.the barristers will meet with the disaster foreshadowed. . 
Every barrister is in theory entitled to -practise.on the Appellate 
Side. ; : but. it. is only a select few whose services:are requisitioned by 
the, -litigant, public. It is more than . probable that the.same thing - 
will happen if the Original Side were thrown open. to the’ vakils. 

“There is another feature of the existing system which cannot 
altogether be ignored. Itihas now.become the fashion for a young 
man to.get himself enrolled as a vaki} of the High. Court and, if he 
has the means, to start off at once so that he may become a barris- 
teor.. The conditions of life which many of such young men have to 
lead while in England, are described in the recently published 
report of the Lytton Committee. Most of them are able to pass the 
requisite examinations in the course of a year and to acquire such 

‘knowledge as may be obtained in the chambers of a barrister, not 
always known to fame. These young men on return are deemed 
qualified to practise on the Original Side while men of the highest 
ability, learning and experience amongst the vakils are debarred 
as members of an inferior branch of the profession. I am not able 
to,reconcile myself to this as a justifiable or even a desirable state 
of things. 

“During the last forty years the vakils have repeatedly approached 
the Court with a request that the disabilities from which they have 
80 Jong- -suffered should be removed. Individual Judges, includ- 
ing myself, have drawn up schemes from time to time for the pur- 
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pose. But-we have always found ourselves in the minority. Every: 
High-Court in India except our Court has taken steps in this behalf. > 


But we still stand as the solitary ‘stronghold of conservatism. The 
legislature is-now called upon to intervene ; however much undesir- 
able in theory the intervention of the Legislature in-such matters 
may be, Iam not surprised that the attempt has’ been made. : In 
the interests of the Court itself I feel that we should .have -moved 


with the times so as to render unnecessary any intervention on the’ » 


part ofthe Legislature. 
- “Finally, T notice that in the letter which has been sent up to the 


Government of India from the Court it is stated that I do not dis» : 


sent from the conclusions of my colleagues. There must have. : 


been some misapprehension on the matter. I reserved my. opinion 
on the subject. J agreed with the other Judges upon one point 
only, namely, undesirability of alteration of our Letters Patent at the 
instance of the Legislature. Upon the question of the position and 
status of the vakils, my views are well-known. They. have been 


expressed in more than one memorandum, submitted .to the Court: - 


from time to time. They have undergone no alteration; on-the 


: other hand, they have been strengthened by experience. To my - 
mind it is clear that the change.has to come—whether this will be - 


effected by the Court itself or by the Legislature, I shall not 
undertake to prophesy,” 


Calcutta, -: 


, a (Sd.) Asutosh Mookerjee. 


= 


The Fath Hey, (1923. 
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-The Calcutta Law Journal. 


‘THE PROPOSED BILL TO AMEND THE BENGAL TENANCY 
ACT VIII OF 1885.—(contd.), 


‘The committee, however, have thought fit to except the case of 
` “temporary subletting by persons, ‘who, for genuine reasons are un- 
able temporarily to cultivate the land themselves’, in which it is 
provided ‘that the under-raiyat will not be able to acquire occupancy 


right: ‘Genuine reasons’ are explained in the draft Bill to mean. 


disability “ by. age, sex, disease, accident, or temporary absence 
“ from home,” and the period of the lease is stated to be “fora 
term not exceeding nine years.” ; 

Under the law asit now stands, and erplained by the High 
Court, in all cases a sublease granted by the raiyat fora period ex- 
ceeding’ nine years is ¢ofally void even as between the lessor and 


Only exception in ' 
case of temporary 
sub-lease by raiyat 
under disability. 


Present law. 


the lessee, unless the lessor is by his conduct, estopped from ques- i 


tioning its validity (1). 

_ The modifieation proposed by the committee is therefore two— 
fold.. In the first place, ordinarily the vatyat will have the right to 
sublet for any period and even. in perpetuity, and the under-raiyat 
‘will be able. to acquire occupancy right as against the raiyat, This 
will. prevent the raiyat from reverting to his original condition of the 
< cultivator in which the committee wish to see him and compel him 
even against his wishes for ever to give up the cultivation of the 
land and to convert himself into a rent-receiver or a middie man 

‘which it is the principal object of the committee to prevent. 
In the second place, under exceptional circumstances only.the 


raiyat will be allowed to “resume cultivation himself” from the- 


under-raiyat, who will be debarred from acquiring occupancy right. 
In such cases only the raiyat’s interest will be safeguarded. But the 
language used in the draft Bill leaves the matter vague and uncer 
tain. What degree of disability will be sufficient to prevent a man 


“from cultivating (the land) by’ himself or -by ‘members of his. 
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M gent Ei TE POR, 
(r) Vide Author’s ““ Occupancy Right—Its History and Incidents,” pp.'219— 


228, where the law has been fully discussed. Also Chandra.Kanta v. amie 
a5 C. W. N. 4532 C. L. J. 94. 
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family or by hired dètvants òr with the aid of partners ” and what 
will be the exact periòd during which he will be considered to'be 
under such disability or what will be his position if it continues after 
the expiry of nine years are matters which will always give rise 2 

serious’ controversies. 


With the same object i in view the Committee propose to confer 
the raiyati right, including the right of occupancy, upon all persons 
who cultivate the lands under the Bhag or tha Burga system: (1). 
The arrangement with. a; person by which he undertakes to cultivate 
the land of another for a share of the produce thereof, giving the 


- remaining share to its owner is a recognised system of cultivation in 


1 
e ‘ 


this Province. Such a cultivator is known by different names in diff- 
erent parts of it, such as the Bhag chasis, Bhagidars or Bhagdars; 
Adhidars or Adhiyars, and Burgadars. It may be conceded that. 
these various names are mere aliases and. do not by themselves indi- 
cate that the persons bearing them possess different legal status and 
position. - ` i 

The Bengal Tenia Asi refers to the cultivation of the land by 


_ the raiyat “by hired servants, or with the” aid of partners ” ‘(Vide 


S.s (2)], thus implying that the ‘/ifvator may sometimes be a pure 
servant, or a partner, and not a tenant. Sometimes, however, the 


' land itself is let out to the cultivator who pays ‘to the land-owner 


(raiyat) a share of the crop produced by his cultivation. In such a 
case, as fhe land ttselfis leased out to the cultivator, and as the 
payment in kind is a-recognised practice in this country, and as it is 
made on account.of the land which belongs to another, thé Bengal: 
Tenancy Act recognises the fenancy right in the cultivator and re- 
gards the share or the guantify.of crop.‘deliverable’ by him as nE 
[Vide S. 3 (5) ° + í 

The actual cutivation and the delivery of a share of produce 
of the’ land cultivated by the person who holds it to the person from 
whom he does so, being the features found in common in both the 
produce-rent-paying tenant and the Skagidar or Burgadar, have led 


- toa confusion of ideas regarding the legal status and position, of both 


so that the cultivator who is really a produce-rent-paying tenant 
(raiyat), is sometimes wrongly regarded as a Bhagidar or Burgadas; 
maoae 7 i í a 


(a) Owing to agitation against this proposal, which was daily growlog in ine 
maliy and volume on account of well justified a ore of very serious bárd- 
ship “upon a considerable class of the people if itis given effect to, the Bengal _ 





| “Govyernment has recently in a special communique assured the public that it has 


been for'the present abandosed. But the importance of the subject and the con- 
ron o ideas that has clustered round it justify the da of this oe ef 
the article. : 


a 


b i 
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etc, while the cultivator who is really a Bhagidar or Burgadar' 
and. not a tenant (raiyat) sometimes wrong claim the status of 
a, tenant (raiyat). = 

. Itseams to be the opinion of the committee that the mere 
ultioation of the land wader suck a system, of itself, creates the 
relationship of landlord and tenant between the parties and confers 


upon the cultivator the status of a tenant (raiyat). But the matter 


depends upon the contract between the parties, or in the absences. 
ofany contract, the custom prevailing in the ‘particular locality. In. 
some cases, the contract or customary method of cultivation may 
shew that the cultivator is employed by the owner of the land 
mérely as a ‘hired servant,’ or a ‘labourer’ or a ‘sartner; the share 
of the crops that he (the cultivator) gets merely on account 
of remuneration for his services or in lieu of his wages fur his 
labour. The local custom recognises in such a case no right to the 
land, in the cultivator but merely to a share of the crop raised by him 
_ and the share of crop ‘which he delivers. to. the owner cannot be re- 
garded as “reni, within the meaning of tne B, ‘I. Act but is ordt 
narily known as the "Bhag. The land which he cultivates cannot 
therefore, be said to have been leased out to him so as to give- 
him any right to it. In such, cases . the cultivator can not’ be re- 
‘garded as a tenant, In other cases, the contract or custom itself may 
shew, that, the land itself i is actually sublet to the cultivator. He then 
becomes a tenant in respect of the land thus sublet to him, and the 
share of the crop “that he undertakes to deliver to his lessor’ on 
account of the land of his, cultivation is ‘ren? within the’ meaning 
of the same Section of the “Act. and is commonly known as the 
‘produce-rent. The conduct of the parties may also shew the nature 
of the contract, If this fundamental distinction is borne in mind 
it is not difficult to reconcile the cases in which apparently con- 
flicting views-have been taken by the High Court (1). 

The committee refer to “the gradicæœ which exists in some 
parts of treating a person who hands overa partof the produce, 
to the original owner of the land asa labourer. ” They complain 
of “the growing endeavour to try and gat Burga. tenancies re- 
garded ag labouring contracts.” This insinuates that in all cases ori- 
ginally it was really a contract of tenancy and that,the owner 
of the land fer force now ignores it and treats the cultivator, 
who Was, really a „tenant, 'as a mere labourer, The committes 
have not disclosed what evidence they had before them to justify 
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(1) Vide Author’s “ Occupancy 'Right—its History and Incedent ” pp. 144— 
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that conclusion, and unless this is done-we must hold thatit is 
a gratuitous: assumption - which is contrary to facts. The very exis- 

tance of sucha ‘practice’ isa proof positive of the fact that in- 
, 7 = l T some cases'at least the contract veces ae parties is a mere labour. 
À png r h contract. A i ; a 


Though heis- - It cannot, however, be- denied that the Bhagidar or the Parii. 
EEA l _ dar, by whatever name he: may ‘be called, is actually a bonafide 


inc u. ` aktivator of the land, but: we' do not knov if any person by mere, 
cultivation’ of anothers land; -dr in other words, the cultivator 
merely as such can acquire any status recognised by the law. 
When the contract of cultivation is realy a labour contract we ‘fail 
to see how the person who’ cultivates the land, can claim a higher 
status or right than, or cease to be, a labourer simply by tilling the 
soil, “Where, on the other hand, the contract is to lease out the 
land on produce rent, ifthe cultivator, who is really a tenant, is 
treated‘as a mere labourer, he can have his tenant status estab- 
‘lished in a Court of justice, and the reported cases anom many. ins- 
oà tances in which the High Court upheld it. 

Committee wrongly To prevent the Burgadar &c from being reduced “ from the 
raise presumption  ‘gtatus of the cultivator to that of'a labourer,” the committee, how- 
caee. oi ever, propose that “a done fide cultivator who is permitted, to. 
cultivate the land on condition that -he hands over a ‘share ‘ofthe 
produce to‘the original owner of the land, shall be deemed to be-a 
‘enant notwithstanding any future contract to the contrary. For 
this-purpose a donajide cultivator is to be defined as a person who 
himself supplies the ploughs. cattle, and implements of agriculture.” 
The' practice of supplying these things ‘by the land-owners to their 
Bargadars &c, if it ever existed in this Province, has not been 
in vogue within living memory. ‘“‘The agreement between the 
parties (now) is that the owner pays the rent for the land and the 
other impositions -on it, and the’ cultivator finds the implements of 
husbandry and labour. The supply ‘of the manure forms a subsi- 
' -diary contract; generally the landlord (ovner) supplies the manure, 

thé cultivator supplies: :the:cartage” ~ E OEE 


Se ate 


Whole-sale The, proposal, therefore, aims at nothing short of ‘Lonverting 
oa eee wholesale the-entire quantity of land throughout the Province nowiul- - 
and conferiu tivated under the labouring contract-into: tenancies, and- ander ‘the 
in T guise of protecting the produce-rent tenants from being reduced to 


mere: labourers, confers the tenant right ‘on mere labourers engaged 
by the owners of’ land for the purpose of cultivating it, taking the - 
advantage of the fact they pay the labourers in kind instead.of-in 
money. This will be a unfair to the owners of the land,'.:;. 


4 


crops deliverable -by them- to the owner 


ha 
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Not content with investing the -under-raiyats and the -Bhagidars - 


„etc. with the status of the raiyat, the majority of the Committee go- 


further and propose-to allow ‘them “the ‘right to have the quantity of- 
! of the: land commuted into 

money, “eh A i f 

` One of the reasons, they point out, is’that the “ Burga is an 'un- 

economical and wasteful method of cultivation. The tenant does not 

trouble to cultivate the land as well as his cash-rented lands. ” 


This implies’ that the cultivator holds lands—some under the Burga 


and some under the cash-rent system. “But even in cases where he 


holds all his lands under the Burga system, it is often the case that 
he does not take the necessary trouble for cultioating tt properly, By 
such ‘a method of cultivation the productive power of the land does 
not and cannot’ deteriorate, as is wrongly supposed. It remains 
latent in the soil, making it capable of yielding a rich harvest when 
properly cultivated. Only .for -a time it may not yield-the same 
quantity of crops as it ordinarily does when it is cultivated properly 
as is usually done when it is held under the cash-rent system. >This 
undoubtedly. causes great loss to the land-owner himself, and he may 
if he likes, and does often, change the man who cultivated, but does 
very seldom, or never, change the system. ..The reason must- be that 
he still considers it more profitable than the money-rent-system.. We 
need not take any account of the loss caused to the-cultivator for 
which -he is himself to blame. But we cannot ignore the loss that 
the public also suffers. For the less the quantity of crops raised 
from the land the higher will be its price. Here, as in other cases, the 


Jault rests -solely with cultivator and . not with the owner-nor. with the 


system of cultivation, And yet to confer upon the Burgadar &c. 
the tenant right with the right of commutation on this ground at the 
expense of the owner, as the Committee. propose to do, will be to 
‘pay a premium, to negligence: and dishonesty, which in the. interests 
‘of the wider public and the agricultural-class ought not to’be.done. 

< tis the opinion of the Committee that “in but few. cases:can. 
the (produce) rents ever be’ described as. moderate.” ‘But whether 
the. cultivator is a tenant or a. labourer, he is free to setile the 
amount of his rent or wages. In the case of the labourers, his wages 
now-a;days have risen so high that, there. is hardly any cause of 
complaint. . Even apart’ from that the. ‘question whether he is 
entitled to get more than what he usually does, ‘depends upon 


him, It.has-a money value, and in acquiring it the owner “had to 


_pay.a price which is usually -high. He is therefore, entitled’ to get 
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Commutation of 
produce mto money 
rent. 


Its reasons according 
to Committee. 


Burga wasteful 
mothod cultivation. 


If so, fault rests with 
cultivator and not 
with system. 
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Produce rent is not 
moderate 


Not so in ordinary 
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Prodace rent 
advantageous to 
tenant. 


4 . Yas 


m vea na Wa 


THE CALCUTTA LAW JOURNAL, | [Von XXXVIII, . 


' some: profit out of the capital-that he has invested in the land.. He 


l _ bas also to pay the rent for it, The half share of the produce that. 


~ 


Proposal will ‘cause 


considerable ¢ 


he usually gets does not.leave him great profit. All that the culti- 
vator may juistly claim is that he should also get a Jair remuneration 
Jor his labour which is the only thing he spends on, or pays for, the 


“ land, . But as some members -of the Committee have themselves 
‘found, he “does not trouble-to cultivate the land (he holds in 


Bhag) as well as his cash-rented lands.” He does only “ indifferent 
cultivation,” which does not require much labour. And if he gets a 
small quantity of crops for his share thatis due to his own fault., 


. Eyen if we make allowance for the sum he spends in procuring the 


seeds and the plough, where he has to do so. the half share of the: 
produce that he ordinarily. gets, does not, in our opinion, fall far 
below. what he is justly entitled to, considering the circumstances 
stated above, 


We must also bear in mind that the cultivator often finds it more 
convenient to pay'to the owner his dues out of the crops raised by 
him than in money. A large-portion of the land in this Province is 
entirely. dependent on rain for its fertility. In the year it gets suff- 
cient rainfall it. yields a rich harvest, while in the year there 15 
drought, the -harvest is next to: nothing. The ‘tenants having’ no 
capital, and being an improvident race, is ruined by one or two bad 
seasons, where he has to pay,a fixed money rent. Under the Burga 
or Shag system, on the contrary, where the rent is psoportioned to 
the produce, they are quite secure from ruin, The Committee-point 
out that a *‘ tenant who pays his rent in, produce has had for the last 
37 years a statutory right to commutation in the facé of any con-. 
tract to the contrary.” ‘Though under the present law only the -oc 


- cupancy raiyat (and not every tenant) possesses the right yet he has- 
. very seldom availed himself of it.’ And this has been the casé-not 


only in Bengal but also in Behar where there is chronic poverty 
in-the cultivating class. This.is a proof of the popularity of the: pro- 
duce rent among the cultivators themselves, ` 


ie ‘The wholesale conversion of Burga lands into - -cash:paying 
holdings cannot but cause considerable economic distress to a very 
important class of the community.” Ths system of cultivation fur- 
nishes an important subsidiary means of a livelihood” of a large 


~ body of middle-class Bhadralokes all over the Province who are 
iS prevented by their'weak physique, social customs and their profes- 


sional callings fom handling the plough. Most of them generally 
speaking hold _ government, or private appointments, or take to some 


~ 
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profê6si6ns the income from which is Hardly sufficient for the bare 
maintenance of their families, not to speak of a decent living. Under 
stich circumstances, they secure the grains required for their food by 
purchasing, ‘the lands with, what inthe majority of the cases ‘is, their 
whole life’s saving, and arranging to have them cultivated under the 
Bhag or Burga system. To cnvert the Bhagidass and the like 
into cash-paying tenants will be to cut off the source of food-supply to 
the middle class already hard hit by the increased costs of living, 
the educational expenses of their children, and-the compulsorily. 
exhorbitant marriage expenses of their daughters. It will be simply 
to starve them—an act of sheer cruelty which cannot but lead to fur- 
ther political discontents. l 

- To many poor families consisting only of widows and minor 
children and no adult male member to look after their affairs of 
which there is not a few in Bengal, this system affords the only means 
for their maintenance. They will also have to strave if their Bhagi- 
dar; are allowed to commute their share of the crops into money.: 

- -We are glad to find that the hardship that will be caused to 
these classes did not. fail to attract the attention of the Committee. 
They say :-—‘' We consider that, when the Jandlord is dependent 
upon. the produce-rent. for the subsistence of himself and his housé- 
fold, itis inequitable that such a rent should be converted into a 
money-rent. There are many cases particularly in Eastern Bene 
gal, where middle class persons‘have sub-let lands on produce rents 
for their own subsistence. We therefore, propose to excapt such 
and similar cases from commutation.” Although this is written in 


the:Report, unfortunately in the draft Bill ¢hese cases have not been .' 


excepted at all, but merely a direction is given to thé commuting officer 
' to have regard to the circumstance whether the rent in kind is mainly 
required for the subsistence of the landlord and his household, and 
not for purposes of trade, in deciding whether it is reasonable to grant 
the, commutation.” The whole. matter is thus left so vague as to 
have no practical value at all. - Even if it is. proved that the produce 
is required for the maintenance of the landlord and his household, 
nice question will arise as to whether it is required “ mainly” for 
that purpose or not, even then it will have to be considered whether 
the commutation in such a case will be ‘'‘waveasonadle.” Opinions may 
differ as to what items are included in the term “‘sudststence,”—whethe 
er it covers the clothing, the educational, or the medical expenses, 
Suppose, as is very often the case, one sells a quantity of paddy and 
makes a profit thereby and with the whole or part of it meets all 
these expénses, should it be considered- that the produce is 
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required for purpose of trade? 1 have already stated that the income 
of the/middle-classis not quite: sufficient for- making the two.ends 
meet, and for securing a’ comfortable: living they- -vartange -to “hava” 
their food-grain ‘by settling i id “Bhadi: their lands~’ instead of ' purchas« 
ing them from the market: It cannot’be ‘sdid/ that in: every’ case they 
catinot afford “to do- so: ‘even sthough’: ‘their - prites “may: ‘betvery 
high, and it cannot be said: that in théir ase’ the. produce ‘is’ requir- 
ed ‘mainly for subsistence, They-will not, therefore, be excepted 
and will thus- be” deprived‘‘of a subsidiary- means-~-of ' livelihood. 
which they certainly need. ‘If is, therefore, necessary that- these. 
cases should be altogether excluded, -‘ ++- WE e E er al 
These middle class Bhadralokes were originally, for the nous 
inhabitants of the villages from which they have-emigrated:to ‘the. 
towns in search of employment where they reside practically -through-., 


“out the whole year. And‘it is- because the -lands-;which ‘supply: 


them’ with food crops are situated: in their villages--and -near their. 
original homes that they still retain some- interest: in: their -welfare. 
and improvement. For, inorder to realise their share of the-produce: 
of the lands they- have to visit their villages'in thé reaping’ season: 
and to'look after the cultivation they have-to-go there also during 
the sowing time every year. If these lands are converted‘from pro- 
duce-yielding to’ cash-paying holdings, they will no longer -be: of 
value so far as they ‘are concerned ‘and the villages ‘will -loose ‘all’ 


` their attractions for them. - The evil consequencévof'sych attitude isr 


à ern e ng an 


tdo' apparent. 
Further, owing to the inugually high- prices of food-crdps there 


is at the present ‘day throughout’ the Province-an eArnest desize‘in: 
the minds’ of all classes of people fo secure-Jands for their ‘own or kkas. 
culfivation, which, when ‘carried ‘into action, will-do immensé'godd. : 
particularly to the village life. - It, therefore; deserves to: be’ fostered . 
and encouraged in every possible way and’ should not be “nipped. 
in thé bud, as will be done if the’ P4ag settlement ‘be‘put a’stop'ta, . 
In Bengal, there are ae areas of jungles and extensive tracts ' 
of Char and Dearak. lands i in the deltas of the broad rivers, anid ‘with : 
the increase of population thesa must needs be brought iinder calti-. 
vation. The work, however, requires capital and ‘intelligence: ‘which. 
the cultivators as a class have not. ‘Enterprising ° people are ‘not 
wanting (though their number may not be many. as yet) 'who;?-in‘the 
hope of- making profits, would risk their life and ‘capital’ and? vapply’ 
their energy ‘to reclaim and bring such lands under cultivation.“ For’ 
this purpose, they usually employ their ‘servants and ‘hited labourers! 
If the; law gives the occupancy: tenant right to:the actual: tillers.:of 


~ 
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l 

the soil, to whom Gass ‘persons may ics compélled to let out the 
| lands for the purpose of cutivation fora limited period; nobody wil (oo 6 CY 
. care to take, the. risk, as all prospects of future profits, will be gone 
for ever. Want of future- _ prospects will dry Up | ‘the. spirit oE ad“ 
venture and the’ How. of capital, Thus to abolish - the, system will 
Bring about great economic loss to the country 5 = A, 

To confer the raiyati right upon the a &c. will i imme- Hardship on Burgu 
diately cause very great hardship on themselves in “the same way as dars, 
-in the case of the under-raiyats as already stated. The result i in all 
‘probability will be that the land-owners will be compelled to 
resume possession of their. lands from them and to arrange for their 
cultivation with their own ploughs and by employing servants- ‘and 
hiring labourers, paying, them their wages in cash rather than'a ` 
share of the produce. The .majority of: ‘the Burgdars &e. who 
have no lands or only insufficient quantity thereof, and who therefore 
earn their living: by cultivating other peoples’ ‘lands, will then be 
left without the” means of livelihood. They will be reduced to, and 
swell the ranks of, the landless labouring class, lowering consider- vee 
ably the high wages which that class now fortunately command, l 
The danger of, such a situation need not be described. ` i 

Another important proposal , ‘made by the Committee is to con- Transfer of 
fer the tight to transfer their holdings with right of occupancy upor saki a eer 
all cultivators, whether raiyats, or under-rdiyats, or Burgadars ete.’ 
who have or may acquire the occupancy right therein according to 
the proposats made by them. The unsatisfactory state of the law 

regarding thè transfer of the éccupancy right of the ralyats has been 
a long-standing grievance to all classes of the community,” ‘Tt “is 
not mérely one. of. the most fruitful causes “of litigation, - “but” o 
tends. directly tọ depreciate the value -of land and of tenancy right, *: 
on account of which the ‘ralyat as well 'ag the landlord- suffers. It 
is urgently necessary that it saoud be set at test kh the Logis. 
lature. 
h Opinion i is ‘divided as to the m e granting to the’ occu- 
‘pancy raiyat unrestricted power of alienation. At the time of -the 
Permanent ‘Settlement, Sir John Shore pointéd out that: the “bess. 
‘towal of the right would be for the ‘advantage of the- raiyats “asit: 
` would | give ‘them A property” available tò supply their wants in time Fromraiyat’s point 
of: distress, to make good their ‘debts when’ indebted’ and to answer of view. : 
their convenience when they were ‘desirous of ‘changing’ theit occu i 
pation, or place © ‘of bugibéss. sa (ry ‘Tn "the opinion’ of Field J. and 
some other authorili¢s hawever,,.\ thers å id a g. danger't in ‘conferting an 


‘Whether raiyat- 
should be given the 
tight. 


A 


bawa 4 kai -` ` i 


(3). Shore 3 Minutes, sso Havingtay’s Analysis 167, a. 
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Conflicting opinion” unqualified, and unlimited. franchise on nthe ert ‘who, not. ‘being, © 
schooled in thrift and self-control, are . apt to: abuse their, liberty. 

and turn it into license”(r). “In the Deccan, the . privilege con: 

ferred on the. raiyats had a demoralising effect ` on his character and - 

E habit. , The power of alienation, proved, fatal to his ‘prosperity by 

D kA peuo H encouraging | extravagance and seating. him into a, ‘chronic State, Of 

_t- + indebledness.”. - Speaking of. Bombay, the Secretary of | State observed ? 
in a Despatch of 1879 :—" Thé saleàble value of dand, has increased 

the credit of the raiyats and encouraged beyond measure the nation. 

al habit of borrowing and more expensive modes of. living (a): Tn 

1892 the Bengal Board- of Revenue expressed the opinion that. the. 
power of transfer, “ which had undoubtedly been. increased by the 

(8...) Act was an ‘unmitigated eyil from the raiyat’s point of. view.. 

i Many ratyats were. now under-raiyats, ata. rack-rent “on their Holdings 

which had passed into the hands of their creditors” (3). 

From the point of view of the samindars also the grant. ‘of the 

From zamindar’s right was objectionable. . Sir John Shore | observed : :— The Zamin: 

Sai sera dar might have cause’ of complaint, if he were deprived of the right. 

of choosing his-tenants,-since on the occasion -of the transfer, he may ` 

l P loze. mon of substance and responsibility, and get in their place men 

mtd ae ae different character. as. Ais fenanis. After. weighing , the, above 

: circumstances 1 his opinion was that “were the raiyats alone to be. con-, 

sidered, the privilege of transfering their lands | should be vested i in. 

them. "But as the Zamindars etc, also claim consideration, asi ‘their 

acknowledged rights would: be, infringed by „conferring, such privi. 

lege qn the raiyats. and as this infringement does not, seem essen- 

Gally necessary for the ease and ‘security of the latter, the privilege 

in question should not be given, to the raiyats | by, government, but 

allowed to be at any time - voluntarily given- or, sold ga the, semindar 


ET a 5 themselves, CA Pa N P ; A p. 
raiyat by P, & So the. ae was not given ‘the right at ‘the © time of ‘the 
‘ic 17 pakai Permanent ,Settlement... But. the era of peace, and | settled 
eas ue e i government ; inaugurated by. the British, _ tule “helped ` the. 
BR country soon to recoup the loss ‘of its population ‘caused by the ` 
ee “great famine af £710 and the rapid. increase of population gave, rise 


His. Heei howe ever. , to an ever “increasing competition ‘for Jana,” The result, was that the 


betamé By 
Saleable. Reg Ri! es occupancy raiyats, interest, in the land acquired , “by degrees a. saleable 


| 1892, S33. > talie, The . , Regulation . XI ‘of, 1822, „ section 33 protects 
; l ` an jadividual raiyat’s | transferrable, right of occupancy, . and’. 


: leads.to, the, inference that i in some places at least particilar’ holdings’, 
tN 
o, : -m "Rent Commissioner's Reporte—-—-— - =, _ 
Be (2) Bengal Land Revenué ‘Report ‘for: tSgtHpd- Mena WG aE Moen Oe 
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were transferable and indjoidyal saja. had the, right of transferring, 
their, ~holdings. . But- „these, wese, considered, motély'as instances of 


| transfer and. did: ‘got. go. the length. of establishing, the. “right. , Some 


3 prove: such ‘a; custom, but only -in very | ‘rare cases-, they-could. 


~~ 
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yoars after. the High Cou rt ruled that, a -Khud .Kaskt: raiyat, with a. 
right of occupancy, might transi ‘er it if, there was. local. custom authoris 
ing such transfer. (1): Act X of 1859 did not render, transferable “a 
tenure which ‘had: not -been s0- at’ the: time: it.-was> , passed but. it 
did. not touch’ those tenures,which,, had been transferrable: by local 


'eùstom,} Repeated: attenipts: were. -made, in,.eubsequent ‘years, to’ 


succeed: This shewed- that the ‘custom, was growing. up making- 
the right of the Khud Aasht or, occupancy „raiyat ` ' transferrable. 
About eighty years after the. permanent Settlement, Jenquiries “made. as on 3 A sz 
by, Givernmant provad that the custo was much more general than’ 2. T 
had previously been supposed and took such deep 7064 pin; the Pro. 

vince that it; was found practically impossible. to ignore it, and that 

the great majority of the transfers was from one member of the culté-. : 

pating class ta another _ Provision . was, | therefore, inserted in the, 

B. T. Act: Bill giving keg “recognition, o the” transfer subject toa : 

“right of pre-emption in the laridlord. It was, ‘ho zever, ultimately ee 
decided to ostan from legislative interference, till ‘the’ ‘custom ‘had, Pg ie 
further sire gthed itself, The legal | recognition given ‘to such cus. Recogalsed by 
toin if proved. fo exist, by the Bergal 7 enancy Act, , whatever ‘might: B. T. Act. 


bob ‘qu 


: be its practical value, gave a greater impetus to the tränsfers of occu: 


pancy ‘holdings. without reference t to the landlords, and. their, ‘number. 
‘increased’ by: ‘leaps and bounds tilt the transfor’ bècame ‘an ' essential, 
feature of land holding in Bengal. In rgs, the High Court drew the. vege 
attention of the Bengal ‘Government to the wide divergence of judi 4 aes 
cal ipinton regarding the validity of. such, transfers; and : ‘urged the. ‘Sale anive 
desirability of making the law on ‘the subject , more definite and 
clear. They pointed out ‘that the practice of. Selling: had become `, 
83 weipersal that to. ‘make it. “wholly invalid’ would ‘possibly, prove’ a 
unworkable i in, practice, “And in T9T4, a Full Bench of the, High are 
Court observe] “the. uncertainty as to ‘the. transferability.. of ; 

holdings “has. “been one. of the most ‘fruitful sources of tiga: , Pus 
tión, ‘and. it is urgently, necessary that it. Should be`set.at, rest by the 
Legislature.” In the same year,’ the Goverament “of. ‘Bengal ‘issued ` 


a Comininigys from. which it appeared that in thirty years from oe : Bengal Government 
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EE nearly six times, the number of oie: effected by unregis: 


tered ‘documents: or by oral transactions was believed to be consider- 


_ rable: The Comm ittee rightly , point out that “ with the growing 


pressure of the population on the’ soil, «leading to an evér-increasing 


‘demand for land.and an ever growing rise in the value of land, 


transfers are certain to - increase in number whatever the. law on 
the subject may be.” These has ‘been a- strong feeling ‘in the 


. country that in order to enable the raiyat to his tide over unavoid- 


able: financial strain - his credit.should ‘be enhanced by conferring 
upon him the right of transfer over his holding. The Committee 
therefore; have justly: recommended the recognition of ** oe exist- 


p ing wide-spread’ practice. 0f transfer.” 


“In the majority of cases’,—as thé Government communique 
points, out— “transfers of occupancy ‘holdings, and of parts thereof 
are made seid previous reference to the landlord,-wko, unless the 


_ transferee i is open: to objection on personal grounds, usually recog 


nises him. as his tenant on application being made for registra- 
tion and on payment ofa certain fee, and in some cases. of the 
arrears of rent due upon the holding, ® *,* and there is a general — 


; consensus of opinion that the new /aw should Jollow the prevailing 
by: - ciston under which a transferee | 15 ordinarily able, sooner or later, 


to obtain recognition on complying ` with certain conditions, while 
maintaining the ‘landlord's right fo object to the. iraysferee, who is 
believed on good grounds to be likely to prove an undesirable 
feniant, +*+ * and to obviate, as far as possible, the risks of cuiiivat- | 


ing rights passing into the hands of the non-cultivating class. The 
l priciples, therefore, on which the Government at the time- proposed 


to give effect to: the transfers are :—({1) To protect the landlord 


„from , having {undesirable transferee forced upon him as tenant, (2). 


To obviate, as far ‘as possible, the’ risk of cultivable lands passing 


into thé hands of the non-agriculturists. By the draft Bill that the | 
i government published at.the time, along with the Communique, the 
raiyat was to be given the right of transferring’ his holding Yo, one of 
; his own class (i. @., a cultivator), or if not, at least to one who i is 


a resident in the village, and the landlord was to be bound to 


regoghige the transfer and to accept | ‘the transferee as his’ tenant, 


if he: pays to him a Nazar of 25 per cent of the purchase-money. ` 


l The ‘landlord, however, would have the right to refuse to accept 


the. fransferee as tenant, if he werea habitual - defaulter of rent or 
obherevise objectionable as.a tenant, or if the transfer in his: case 
would result in the creation of sareasonably smal} holdings, 

woe o o. (To be continued), Radharomon Mookerjee 
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eae see -We shall publish in one of our future i issues 8. full report aps the 
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„trial of: Barendra: Kumar Ghose who was ‘charged | with the murder of 
$ ‘Ainrita Lak Roy,- Post ‘Master of the Sankaritolia , ‘Post Office, Cal- 
“cutta., -We set. out. below . the comments, of ts Ditcher” in the 
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iti Silesian the 4th, and rth October, 1923. F mee - 


- . #'%:Sipy Asutoth Mookerjee has-been;a Judge of the Calcutta High 
© = -Court for.nearly twenty years,- and: in : that time-has delivered many 
z- Ua:jadgment `of rare interest’ and, value -to-a much, wider.circle than 
~  sthe-legal fraternity. in search of modern instances to fortify their case 
-: “law; ‘but no’ previous deliverance has surpassed the human docu- 
= | shent/in which he gavé redsons- for rejecting an. application to review 
-‘the case ‘of:the : Sankaritolla murderer: sentenced to-death by Judge 
Page on ‘the: tnanimous' verilict ‘of “guilty? by: a- special jury.. The 
-- opportunity to display ‘his vast legal _knowledge, his independance 
<." Of character , and'his. stern’ sense of propriety was exceptional and 
"he rose’. te it with all the ardour and-glow of animation of a great 
-> actor about: to leave a stage which his genius had long adorned. ` 
= kg In the life of the present generation of Ditehers ‘the ‘Calcutta 
3. “Heh Court has not ot provided 80` farcinatifg a ‘drania of forensic 
j walan. to save from the gallows one: “Batendra Kühiar Ghose, who in 
“ eouipany with twò other’ desperadoes' of the Jadrajsog class‘raided the 
“Sankaritolla Post ‘Office i in Calcutta onithe afternoon'of grd August, 
a ‘anid shot dead the “postmaster, Amtita Lal Roy, who deferided the 
<." money they ‘would seize, "Two ‘of- the ‘armed robbers escaped. 
git : Barendra’ was caught and hauled-before' the. Chief Presidency Magis- 
č. trate who ' corimitted him ‘for trial at- the Criminal Sessions of.the 
i ‘Calcutta High Court for -murder ‘and’ attempted: mufder; -The 
T “ decused was respectably: ‘coniected ‘and enough money was-forth- 
e coming tò:pay for his defence fot which his solicitors, K. Ko Dutta 
| Yk Cor bridféd° Mesra! B; C: Chatterjee; "S.E K. Sem” and:N. R. 
a - “Dasgupi “They fouñd: -the<cage one of great. difficulty, so the two 
:” Seniors re took the extradrdinary step'of visiting rin. his .cliambers the 
i trial Judge, ‘Mis Artiiur Page,;the latest ' addition from England to 
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the Calcutta Bench, to bargain for the life of their client by offer 
ing to plead guilty on the minor count ‘if the capital charge were 
withdrawn. Judge Page instead of unceremoniously turning them 
out of the room and reporting their conduct to the Chief Justice 
for disciplinary action, merely rejected the bargain, nor did he 
relate the incident to:the jury, He'was to be punished badly for 
his easy toleration. 


` Barendra Kumar Ghose was tried, convicted of murder, and 
fentenced: to death, Mr. B.C. Chatterjee immediately- moved: the 
Advocate General, Mr. S. R. Das, for a certificate under Clause 26 
of the’ Letters Patent for a ‘review. on the score of misdiréction of the 
jury by the trial Judge. For some unaccountable reason Mr.: Das, 
‘who'seems to be as unfortunate as his two immediate: predecessors, 
granted the certificate onthe ex-parte pleading of the defence with- 
out calling- upon the coufsel: for the Crown’ to state any objection 
he might have fo the procedure proposed. Thereupon’ the-Chief 
“Justice was rushed into constituting a bench of five:judges namely 
“Sir Asutosh Mookérjee, Sir Thomas:Richardson, Mr. C.. C. Ghuse, 
“Mr,- A, H. Cuming and Mr. Arthur Page to hear the application. 
“it isa pity Sir Lancelot Sanderson left for England for his annual 
holiday before Mr. B. L; Mitter, the Standing:Counsel, . let the cat 
` out of the bag, while Mr. B. C. Chatterjee ‘vainly tried to seize it: ey 
` thé tail. I feel certain he would have been wonderfully adified.: 


r 


. In his judgment Sir Asutosh Mookerjee did not spare the Ad- 
vocate-General, who, to use a colloquial “phrase, asked for it, His 
Lordship said — , ‘= ; i 

-.“ In the case before us,no- certificate of any description was at- 
tached.to the application made to the Advocate-General. The re- 
sult was that the Advocate General formed his- judgment upon mate - 
‘ rials, the accuracy whereof was not certified. Counsel for the accus- 

‘ed was heard by him, anda draft of a certificate was then- prepared ; 
this incorporated only some of the allegations contained in the unveri- 
‘ fied petition. ` In my view the certificate of the Advocate-General 

< which reflects his. judgment ‘and is naturally entitled to respect, should 
- be granted -after he-has heard representatives of. the prisoners. and. of 
‘the Crown, and has’ carefully considered all the „available materials 
- whose atcuracy had beeniverified by Counsel or other, _Tesponsible 
‘persons. If this course-had been pursued in the, present case before . 

«the certificate was granted, there would have. been . . Bo occasi n-for 

-2 an unseemly. dispute’ às. a torthe weight -to be attached to the certifi 
cate,” 


r 
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* $0 ranch for the Advocate-General. 
“- “His’Lordship was 3 náturally ` more severe on Mr, B. Œ Chatter- 
- jeo ‘whose version of the-extraordinary interview with Mr: Justice’ 
Page t he rejected’ as not “correct in all particulars,” the only euphe- 
mism 1 čan find in the whole judgment. - Sir Asutosh said =- >` 
ut, ‘The object ‘of- “Counsel, who sought, and secured, the interview 
with the trial ` Judge must have been to bargain with nim as‘to the 
sentence in'respect of the charge under section 303, ifthe prisoner 
should plead guilty to that Count. The gravity of their misconduct 
cannot, in my judgment, be- exaggerated. ~ But for what has actu- 
ally happened, I would have considered it inconceivable that Coun- 
sel, who have been engaged to defend a prisoner ‘charged with. mur- 
der, should proceed to intimate to the’ trial Judge that in their 
opinion,’ there’ was no defence’ to the charge or, as they eupheris- 
tically | express it, that their case was “difficult”; and should then 
endeayour'to persuade the Judge before he has heard the evidence 
to a ‘particular’ sentence if the accused should plead: guilty.: It 
would bé wrong for me to conceal that my surprise is intensified 
when I find that-the trial judge who has thus been: approached and 
. placed in possession of the view taken of the case by Counsel for 
the defence, advises them how the defence should be conducted.” 
Sir Asutosh took ‘the commonsense view that Judge Page should 
have turned Mr. Chatterjee and his friends out-of the:room, re- 
ported them. to the Chief Justice; and asked to be relieved of the trial 
of the case. This would hava been the. action any Judge at 
home,- i e © oe as ee ee, 
- In this connection Sir Asutosh cites the alaka trial. of the 
Swiss Valet, Courvoisier, for the murder of Lord William Russell be 
‘fore Tindall; C; J., in 1840. -Charles Phillipa, Counsel for the 
-accused, wished to abandon the case whena special piece of evi- 
‘dence’so incriminated the prisoner that he confessed his-guilt, but 
‘Phillips’ was urged to consult Baron Parke, who -gave it as his 
Opinion’ that if the accused insisted on Phillips defending. him, 
“Phillips was bound to use all fair arguments arising on the évidence. 
-“The’special features”, said Sir Asutosh, “which distinguish the case 
‘of Courvoisier from that now before -the Court may be: indicated 
here's" (x) the incident -there. took place while-the trial was in pro- 
gress : (a); Counsel’took action‘tpon confession of guilt.by prisoner 
` himself (6): Counsel asked for- advice from- a Judge who was.not 
“trying the case ; (4) the: Judge.so approachéd did‘not mention the 
- “matter to the Chief. Justice -who would have to sum ‘up‘and to pass 
; sentence in the event of f convicdon ; ; and 109) Ca Counsel asked a 
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upon a matter-of professional. etiquette ‘only, and did not attempt to 
. make a bargain, with the Judge- upon. the question of evidence.” 
His Lordship . ‘further remarked that the view taken by. Baron Parke 
upon the question, of. the duty of counsel for a prisoner when the 
latter has, in the midst of. the trial confessed his guilt, is in substan- 
_ tial agreement with what was adopted by. the General Counsel of the 
Bar in 1915... It.was. also the. view held by Erskine. Then there i ig 
the celebrated . obiter dictum. of Baron ‘Bramwell : “A man’s rights are 
‘to be determined - by the Court, not by. his attorney. or counsel. A 
client. ‘is entitled to say to his counsel, k- want your advocacy not 
r, From the ici ‘of view of the legal practitioner and the student 
of law, the most important part of the, _ judgment i ig that i in which Sir 
Asutosh discusses the vast divergence of judicial opinion on the 
correct interpretation, of the scope and-effect of section 34 of the 
Indian:Penal Code -which is expressed in the following terms : 

“When a. criminal act is, done by, several persons, in furtherance 
of the common intention af all, each of such persons is liable for that 
act in the, same manner as if it were done. by him alone”. ; 

"In the case of Emperor y. Nirmalkanta Roy tried i in the Calcutta 
High Court, Mr. Justice Stephen held that. where two persons, in 
furtherance.of a. common intention of both, fire at another, and one 
only actually-hits and kills him, the other i is: ‘guilty, not of murder, 
but of:attempt to murder, -and it was on this dictum that Mr. B,. C. 
Chatterjee accused Judge Page of misdirection of the jury. “Sir 
Asutosh holds a contrary view and argues it with ability and scrupu- 
lous: care to state both sides. ofthe question. - ‘His „argument absorb- 
ed meand I am sorry ; that the exigency ; -of space does. not permit a 
BUMMATY. © l gac Ba Lk EN ; 

“ii The last portion of Sir. Asutosh’s 5 Judgenbo deals. with the. “blun- 
dering: cof the counsel for athe. defence which robbed ‘the accused of 
his. only.chance of a retrial. The cross: -examination of the wifnesses 
for the Crown- was, perfunctory. and. the defence of- ‘the accused 
became intelligible, only, when he oade his statement, namely, per 


at ete ay 
id wee a 


-was fired; that he was , note one sa heen eho: fired at the postmaster 
-and-that.he did not share the intention of his. confederates to com- 
mit:a murder.. : “The vital, truth of the. matter”, said his Lordship “is 
„not that the summing up was- -inadequate, judged i in the light of what 
nn heen elicited, in the, .gross-examination, of ‘the: ‘prosecution wit- 
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been laid in evidence.” In the Ka could the accused be 
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said to have had fair’ tridl 1? IF the law permitted a retrial, ` Sir 
Asutosh would probably , lisve ordered it, ‘for in'no other way could 
the | grave ‘defect in the c conduct-of ‘the défence be‘remedied. A care- 
“ful consideration of the Letters ‘Patent and an ‘exhaustive study of 
‘the authorities ‘and the case law bearing on: the subject led him to 
decide that the law did not permit it. In his opinion there was no 
escapé from the conclusion that as neitherof.-the two points-of law 
specifically-certified by the ‘Advocate-General could be answered in 
favoùúr of the accused, his’ application for. review must be. dismissed 
so far as ‘the exercise of the powers conferred‘on.the Court by Clause 
a6 of the Letters Patent: was concerned. <7 | 2. > 

‘Tt was invevitabla that'a judgment so outspoken should cause 
painful heart-burnings in many individuals.. The Counsel for the 
defence, the Advocate-General, and the trial. Judge could not-be ex- 
pected to smile, and look happy when listening .to the bold strictures 
on their. sins of omission and commissiony but what has amused me 
and given me furiously to ‘think is the indignation of the young lions 
-of the Bar that Sir Asutosh did not order ametrial, law or no law. 
For some reason I am unable to understand, a large section. of the 
badralog, including the young lions aforesaid, is ‘making a national 
hero of Barendra: Kumar Ghose, 8 -sort-of. Robert Emmet. His 
youth, the fact that he was only recently ‘married, and his respect- 
able connection are vamped to produce an artificial sympathy. It 
galls them, therefore, that the, one loop-hole of a .possible escape 
from the gallows should be deliberately clozed by the very person 
who discovered it Ihave heard it.stated in all seriousness that Sir 
Asutosh would have ordered a-retrial, :but he was. afraid that nota 
single one of his colleagues. would, agree with hin. Anybody who 
reads. the judgment: with intelligence, without passion or prejudice, 
will. soon realise how monstrously unfair is this’ ‘unworthy insinuation. 
The judgment is a monument of clear thinking, judicial impartiality 
and. courageous candour, lt isa -haloed. epitome of the judicial 
achievements of twenty, years. Opus opificem probat, — 

. During the whole. of the ‘present. year: “Of grace Sir Asutosh Moo- 
ee has given astonishing proofs of his mental vigour, his Joy of 
battle, gnd. his exceptional equipment. Iti is good to learn, therefore, 
that his impending resignation of the ‘High’ Court’ Bench does not 
imply a comparative retirement from public ‘affairs in Order to devote 
the grech "autumn ot his jife solely’ to the ‘affairs of the Calcutta Uni- 
versity, T believe, he intends to ‘bécomie á a candidate for élection to 
the, Indian ‘Legislative Assembly, ‘and I havé ho fear that he will fail 
to Pobthin a seat “His personality “will trauefigure the repredentation 
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of Bengal which was hitherto been . mediocre to the verge of tears. 
His eloquence, his grasp of the problems, of the day, and his in 
yielding independence will take him at ‘one bound into the forefront 
of men who are shaping the destinies of India. I am sanguine that 
his entry into the Assembly will mark a new epoch i in Indian politics 


in which he- will be A driving force of high pressure. 


It is rumoured that when Sir Asutosh: Mookerjee leayes the 
Caléutta High Court ‘Mr. S. R. Das will be. elevated to the Bench, . 
and Mr. Langford James made Advocate GeneraL I am inclined 
to think this gossip emanates from people who would like to see the 
present Advocate-General removed from politics.: It is the fashion 
at the pan-supari-conversaziones of non-co-operators and nationalists 
to sneer at Mr, S. R. Das and his constitutionalists, -but the sneer 
' hides a very real fear that he will be able to capture the solid con- 
gervatism of the landed aristocracy and the professional classes 
which will place him in a very strong position given-an entente with 
the officials and Europeans. 1 do not think Mr, Das has any pre-` 
sent ambition. to snooze on the Bench ; he is.much -more eager to 
show his erring brother.that he has chosen the better part. I Hear 
it is possible: that Sir Asutosh’s successor will. be- Mr. Monmotha-, 
nath Mookerjee, one of the ablest of the Vakeels. This is more 
credible than the other rumour. 

4 ' * ... HH Rt Me - 


- After allfSir Asutosh Mookerjee will ‘not step down from the 
. High Court Bench before he has completed the conventional span 
of twenty years, which ‘will not be ‘until ‘June next year : he is, 
therefore, not a capdidate for election “to the Indian Legislative 
Assembly.: This will rob‘the Calcutta’ representation of the power 
ond prestige I conjured up last week ‘‘to play in the eye” as the 
saying yuta, and w . „sartén u> with the hope that Calcutta would 
cease to play second fiddle to Bombay in the Imperial Parliament. 
I have just séen the Bengal’ nominations for the I. L. As-anda 
poorer show of dull mediocrity it would be: impossible to conceive. 
“And she named the child Ichabod, saying, The glory is sopies 
from: Israel”, A? | - 
’ ‘Sir Asutosh, Mookerjee’s, judgmentin the Sankaritola murder 
case invited AN ‘application for leave to appe al to the Privy Coun: 
cil on behalf.of the condemned man. This invitation wad promptly 
accepted by the relatives and friends of BarendraKumar Ghose, who 
appear to be plentifully supplied - ‘with sinews of litigation... An 
appeal w was made under Clause m Of the 6 Letters, Patent, to Judges 
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Mookeriée and. “Ghiattorfées” and “as ‘as ‘fBevitable ir was grated. 

Their Lordships’ final diréction is “as follows : ae oe 
“We finally direct tinder Clause 42 that’ complete éopy of the 
fecord be transmitted for the. use öf their Lordships of the Judicial 

Committée. This. will be prepared, as is usual in “capital cases, at 
the Cost of the Croim,. and will include (1) the record of ‘the proceed- 
ings before the “Committing Magistrate 3 (2) ) ‘the récord, of thé pro: 
ceedings at the Sessions ; an accurate copy | must, be. obtained of tas 
notes of the trial Judge : : (3). ‘the record of the procegdings ‘under 
Clause, 26 of the Letters Patent ; (4) ‘the | ‘record of the present 
‘proceedings under, Clause 41 of the Letters: Patent. . 

__. We further, direct, that” the ` mèniorandum furnished by’ Mr. 
“Justice Page to ‘the member of the Full ‘Bench (from which an er 
_tract was read out in. open Court). be printed, in its entirety s as A 
‘Confidential document and be trangmittéd , in 4 ' séaled cover to “be 
` placed. before iheir Lordships for such use as their Lordships. may 
determine. We consider it essential that all the materials available 
40 this Court should, be placed.at the disposal of their Lordships, 

"The judgment of the Privy ‘Council will be awaitéd, With interest 
“ag so many. important side isddeg A are. involved. ‘In the méanwhile 
“Barendra will wax fat On jail fare and ` amuse "himself by giving” away 
his associates . in the ghastly conspiracy t to free Bengal from British 
“fetters, by robbing : and “killing their own inoffensive counttymen. 
“He wil „probably cheat the rope i in the ead., l 
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" Gontessions and. Evidence ‘of ‘accomplices by $, T, Chau- 
| dhung, BL. 3rd. “edition ; 5. M: O Sarkar & Song, Calcutta 1923, 
5 Price. Rs 10 = This, | “work bears on “every. ge the traces of. the 
~ hand. of an experienced and accoinplished awyer, Rai, Prasanna 
Narayan Chaudhury, Bahadur, ern 

extensive experience “of ‘Criminal ‘works asa ` ‘distinguished mba 
of the profession, The first edition, which on its publication in 
1903 was warmly welcomed, was rapidly exhausted. The second 
edition was published in “tyro” ‘ma considerably enlarged form. 
+The present, edition is. practically a new work in comparison with 
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the first, The great merit of the work, is that it isnot a mere 
digest. It refers to and analyses ‘numerous decisions but it ‘does a 
great deal more. The judicial pronouncements are compared,, con- 
trasted. and criticised. We trust. members of the professson will read 
_ the book and not leave it aside for ‘reference when occasion arises 
and authorities have to be. searched i in support of the case in hand. 

The. Law of Motor Vehicles in India by S. B. Pillai, Nathan 
& Co., Madras, 1923) Price Ra's Mi, Pillai has done 2 public 
service by the publication of this work. The volume contains the 
text of the Motor Vehicles Act 1914, as also the statutory rules 
framed thereon in different parts of. ‘India. The text and the rules 
have been carefully annotated by references to the leading decisions 
on the subject. Motor traffic. has increased to such an enormous 
extent that the volumes should have.a wide circulation. It should 
be read not merely by lawyers but also by lay men who own motor 
cars, The duther has been Deputy Commissioner of Police in 

Madras ai and the book has “been prepared from an entirely practical 
“atand point. 

The ‘Indian Contract, Act _(Studen ts’ edition)—by F. B. 
Tyabji, M. A., and S Re ‘Dongerkery, B. A„ L L. B; Thacker Spink 
& Co, Calcutta, 1923, Price Rs. 9 ~The commentary on the — 
Indian Contract Act by Mr. Tyabji i is famlliar to all members of 
the profession. The work however was prepared for practitioners 
and is too recondite and extensive for students. Mr. Donger- 
kerey has accordingly prepared this abbreviated edition for the use 
of students. In places however the notes have been re-written and 
the treatment simplified. The notes have also been brought up to 
date. The result isa handy volume which will help the students ` 
to appreciate the mysteries of the statute by no means easy to 
understand. We cannot but feel however that the price—no doubt 
rendered necessary by the high cost of production—may place the 

“ book beyond the reach of the student of average means. 

Law.of Benami by Radharomon Mookerjes, B. L. and edition 
'R. Cambray & Co., Caleutta,. i923, Price Rs 6 :—We welcome the 
second edition of this “book which deals with a topic of every day 
occurrence. The treatise is, well arranged and the- numerous deci- 
sions have been carefully analysed. We have no doubt the book 
will -continue to enjoy the favour. accorded to : the first edition. 
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Let me #ssure you at the outset that to me. it is. a great pleasure : 
and privilege to address an audience in | ‘this, great, University, whose ; 
progress and development are objects of solicitude to every Indian, 
whatever Kis race’ or f creéd: “Had ‘nots such’ a feelinig-animated me, 
I Would‘have respectfully declined the difficult- and’ delicate task ’ 
which bas been imposed on me, namely, to discourse to young as- 
pirants for admission to-the field of lawon the study-of their subject, 

Ir order that you may not: misunderstand- my’ purpose, ‘let me- 
tell you at once that Ishall. not take upon myself the rêsponsibility | 
. to advise you my young friends, on the choice of a profession. `The- 
selection of what. will’ be the vocation. for life is about the most diffk- 
cult: task that presents itself toa -young man, his’ guardians, friends | 
and advisers -; for, on the one hand, the. choice i ig generally i irrevoca- 
ble ; on the other, a mistake may, be fatal, I ama believer in the 
doctrine that that’ is done , best which is done gladiy.. and with 
- feelings of pleasure., 'ìfa man, is compelled to fallow a calling 
which is- distasteful, because unsuited t to his powers and inclination 
he is liable to court failure from the start, Let me read to you the 
words, of wisdom of John Ruskin :' E oot 

“We are not.sent into this world to do: -anything into which we, 
_ cannot put our hearts, We ‘have certain work: to do for our bread, 
`; and that-is to be done strenuously ; other. work to do-for our delight 

"and that is to be done ‘heartily.; neither. is to be. done by halves.or 
shifts, but with a cml and what is not worth. this effort is not to be 
done at all.” - l - l 

: oA young man should pe ‘look into, his. own heart before 
-he chooses his profession. . It is not for’ others to dictate whether 
he will serve the;community better if he selects one'path rather than 
| another, for instance, if. he goes into. Jaw rather than into.medicine, 
i But, let me give an emphatic-warning that there.is.no royal road:to 

success.in law.. Law is not easy. asa profession ; ‘its. field is enor- 
, mous ;.its-boundaries.are ever widening. -The . period of study and 
self-instraction -never - comes . to an’ end ia the department of law ; 
even the:most assiduous amongst ús - ‘have realised from experience. 

that the frontier of. the. ‘domain, of knowledge of “law steadily recedes - 
before, each new step in-advance. a 
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> You will not expect me,‘on the present’o¢casion, to embark-upon 
so perilous an adventure. ag the framing | of a definition of the term 
“ Law ” which has baffled generations of jurists and: publicists: I 
shall content ‘myself with an’ extract: from the pmol b a, pass- 
age of the Digest'of Jawan Ah. - Cath, E 


A «Lawl is the art. of what i is good at equitable, of which lawyers | 
are deservedly called the, , priests, for they cultivate justice and pro: . 
fess R close knowledge of what is good. and equitable, separating the 
equitable from the. inequitable ; distinguishing the ‘lawful from the. 
unlawful ; ‘desiring to, make | men good, not only from fear of punish- 
ment: but ae the. infi uence of rewards ; maintain ing, if J err, not, Rr 
true, not.a pretended philosophy.” i 


eee ee Paar ae 
Daw i is thus coeval with'society and‘ ‘society cannot erist without 
law';’there ‘is nothing higher or nobler, open to human effort, than. ` 
the ‘administration of justice and right between man and min, be: 
tween ‘the: individual and: the State: It is consequently the para 
y mount’ duty of the lawyer to promote reverence for law. Laws may’ 
be unjust or unsuited to the: times ; ‘but so long--as-they:stand un~ 
repealed, it is the high office of the lawyer to see-that they-are res- 
pected: and obeyed: Reverence for law makes for social order,’ 
which, in the words. of an illustrious ‘lawyer{ ‘must be the political ' 
religion-of every. progressive ‘nation.’ Thus the opportunities of the 
lawyer for public service and social advancement are of'yo mean i 
order, . His‘natural-opposition to absolute power makes him invalu: : 
able asa minister of justice, so-that the. forces for good: government’ 
be-maiatained everywhere in_full and constant action. > It is this: 
aspect which makes the lawyer an object of dread to the class known : 
as ‘persons in authority. : Let-me -remind you.of. a story: of Peter the 
Great, who travelled far and wide -with a view to ascertain by per- - 
sonal observation ‘what had: been accomplished by modern. govern-. 
ments,’ .The.great Emperor was so forcibly. struck ° by the numbers” 
and. privileges of.the English.Bar that he: told onerof his informants ! 
that there were only.two lawyers in: ‘the -Empire of Russia and he’ 
proposed to hang them on his return: .From-:the sta ndpoint of the 
mighty Monarch that was no- bad: policy; the lawyer-is:by nature: 
, and by. training, unfriendly to: absolute power ;’ for: his activities: are: 
conditioned on the. existence of a government ‘of: laws rather than of 
men. ‚The story of Peter the Great may or may-not be apocryphal ; 
' bup its-moral is teflected, in a ‘celebrated passage -of.an . oration by 
the profogndest;political thinker of the eighteenth:century. Edmund) 
Burke traced the untractable:spiritiof-the American Colonists-as-the: 


= 
r 
+ 14 
ir N 
‘ 
7 


w ‘ 


“vaste ow V AUTAR GTUDYAGFILAWI r- sin 


spoweiand-.elfact of kan system of gdni on -which ines an 
‘extensive‘study.of law > ': saa ee OCR: Ca Naah l age ia 
ii. ‘In no-country, perhaps, in ‘the ‘world is the law D aa 
study ‘The profession ‘itself is numerous and: ‘powerful ; and in most 
< -provirices takes’ the lead. - The greater number. of. deputies sent to 
‘Congress. ‘were. lawyers. But all who read, and: mdst'.do read, . endear 
our. to obtain some smattering in that sciencé..1 ‘have been told by 
-“anseminent bookseller that i in’ no branch’ of, his. business; after tracts of 
‘popular devotion, were so many: books ~as ‘those: ‘on the law exported 
- to-the-plantations. The colonists: ‘Hava « “now ‘fallen. into the way-of 
printing them for their own use.’ 1 hear. that’ they have sold nearly 
Sas. many ‘of: Blackstone’s Commentaries in - - America as in England. 
‘: This study of ‘the law renders men’ acute,’ ‘inquisitive, . dexterous, 
Leela “in, attack, ready‘in defence, full of- resources? ™-- a ec a 
perenne cue thé same- “conclusion: prot diferent 
„standpoint =. Pega pappone apai aa a] 
=. “By birth ah interest eevee ‘belong::to -the people; a habit 
: ‘and: ‘taste to: the aristocracy; and they : maybe; looked . upon as:the 
_ natural bond ‘and connecting link: of the.two great, classes of society. 
. They- are attiched to the public- order -beyond any other consider- 
‘ation, and the >best < security. of: public: order is, authority; . If they 
- -prize the. free “institutions of their, country. much,;they value the 
legality. of thesé institutions far more. They are- oe afraid of sia 
hen of Ah ag paver: i: aH i tai ih 
 ¥ou.will not be: surprised to ‘ind. that this. ideal, ofi the fighting 
Pa ‘of the -lawyer.— this. fighting for other men — appealed-to 
. the -Roman jurist as; his true :title, to spublic regard. Listen to this 
passage, from- the: ‘Code of Justinian: >., + a i 
"1" Advocates who decide the. doubtful. fates-of causes vend ‘by the 
54 ‘strength. of their defense often set up again .that-which had fallen, 
‘.and restore. that which was weakened, whether in public or in-private 
«concerns; protect, mankind “not less:than if they, saved-country and 
home by battle’. ‘and, by. wounds, For, ‘in,.our-warlike , empire, we 
_sconfide mot in those. alone who ‘contend with’ swords, shields and 
" breast-plates, but in advocates. also, for those ‘who manage ‘others’ 
- :Gauses,fight-as, confident in-the- strength of; glorious et gi “they 
defend the; hope | and life:and children, of those-in: peril”... a> +; 
. We.must not, however, lay. stress’: On ‘this fighting. aspect of the 
public service of the lawyer. and disregard » ‘another function- which 
is: not only .no less -valuable; but. is indeed . far- more worthy of admi- 
yation, The lawyer as; tho peacemaker. is. by..no. means a -rare;pheng- 
‘amano. in Abe ranks ofthe :proféssion,: sie: ere-are many -who.take 
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to ‘heart thé-eloquent ‘injunction of Abraham-Lincolnwhen-he urged - 
lawyers to keep their clients out of Court whenever they could: 
**. Discourage litigation. “Persuade your neighbours to compromise 
whenever you can. Point out.to them how the nominal winner is | 
often. the real loser in fees, expenses and waste.of time. As a peace- 
maker, the lawyer has'a-superior opportunity of becoming.a good 
man. There will always be- enongh business. Never stir up litiga- 
tion. A worse;man can-scarcely be found than one who does this.” 
The lawyer has thus:ample and. diversified opportunity to, shape the 
course of others in.the conduct-of life and through them the: conduct 
of the community. f E pa 
Let me next emphasise that law is. neither- a trade : nora solemn 
- jugglery, but is a true and living science, ‘and it is open to each and . 
every one of you to love law as a science and to feel the.full dignity 
‘of being'a ‘minister at its altars. We have opened a new. chapter in — 
the history of world and there has undoubtedly been no period - 
during which the study of the law, in the broadest and most enlight- 
ened spirit possible, has been of equal importance, not.only to the 
profession but-also to society at large as it is- constituted to-day. 
We are face to face with novel problems of diverse kinds, beyond | 
the reach of the imagination of-our ancestors ; these problems re 
quire for their adequate solution a deep and wide knowledge of the 
principles of law. No true friend of ‘our people will at this critical 
stage of the development of our national life decry, much legs retard - 
the study of law, which, when rightly: pursued, has the most'libera- 
‘lising effect; It is calculated to call into exercise the highest powers 
‘dnd capacities of the human mind ; it is capable of that critical, 
' historical, and comparative treatment which is the glory of modern 
science, surely it deserves a high rank in-the curriculum of Uni- 
versity studies-along:- with political philosophy and sociology. 

I have already indicated that a serious student of law must for 
ever abandon-all hope of a life of ease ; for no method has yet 
been discovered that’ will relieve hink of the- necessity of close 
applications and: serious study which must continue during the 
whole period of his active connection with his profession, ` In this 
domain of knowledge, at'any rate, no true gospel has been found 
save that of hard labour. We‘cannot overlook that though books 
Have multiplied and the-bounds of human ‘knowledge have been 
vastly-extended, the human mind has’ made--no corresponding im- 
provement, if, indeed, it has-not, as some maintain, lost its primi- 
tive vigour. It-is‘not for me to judge, whether -in every single 
departinent-of learning - ‘the acquisition - ‘Of accestible--knowledge’ will 
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exhaust the labours of the longest life... This, at “any rate, -may ‘be 
affirmed: that-of.all:the-branches of learning, none‘'is more extensive 
or more complex: than. thatiof the*law. Law: had its origin in 
remote antiquity, and on-tha principle that law was made for man 
and not man “for law, jit has adapted itself, notwithstanding all 
the imperfections of.its mode of-development through ages, “to all 
the: wonderful: complications of modern. life. Trace its, history, 
and you will discover, “as others have»done .before you, that it 
embodies the constant longing of men for an ideal system of justice 
and bears within itself the marks,- however: obliterated by lapse of 
time, of long-forgotten social customs, conflicts ‘and revolutions. 
The story of this ever continuous- struggle.must be ‘recalled by all 
‘who seek a' proper. understanding and. interpretation of the law _ 
and “harbour the honourable > aspiration to associate themselves - 
with its future developmant. Believe me, I .do.not:thus refer to 
the vast extent and intricacy of the law. with..a view to cool your 
drdour‘or to paralyse your-'ambition.. I desire to urge you ‘to 
‘devote yourselves to a life of-unrelenting study and. labour, This 
applies with special force to.the Indian student’ of law, who must 
undertake, even if he desires to attain‘only a tolerable measure of 
success, a far more comprehensive course of study than is customary 
for the student of law brought up under other systems. No Indian 
student of law can afford to avoid a- close and critical study of 
Hindu Law, Mahomedan Law, -which constitute. monuments of 
Asiatic’ genius of two fundamentally’ different types. The Indian 
student must, at the same time, acquaint himself, to the best of his’ 
‘ability, with the products of ever active Indian Legislatures—Pro- 
vincial and Imperial. The imperfections of our codified law make 
it obligatory upon our students to acquaint themselves with that 
elusive body of rules, known as the principles of justice, equity ' 
and good: conscience, which, it was wisely ordained ‘a’ century 
and a half ago, should be invoked whenever the matter in contro- 
‘versy was not completely covered by a specific provision ‘of the 
law.’ These principles of justice, «quity and good: conscience have 
naturally meant the importation, often without careful scrutiny, of 
the analogies of Eaglish Law whenever: deemed applicable to: 
Indian society and circumstances. The Indian student cannot’ 
‘ thug escape an intelligent study-of the principles of English Law, 
which further’ permeate many a legislative: enaciment. If he is 
wise and intustrious, ‘he will not be content’ with exploring its 
foundations in its native soil’ bat will also „study its wonderful 
devólopment, amidst. ‘novel and progiéssive’ surroundings. ` in the 
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United States and in the-British :Colonies and ‘Dependencies. He 
will master. the monumental institutes and commentaries of.. Coke 
and Blackstone, of Kent and Burge. But, beyond. and above all 
this, the Indian student of law must acquire a cempetent knowledge 
of the principles of. the Roman Law which has pervaded ths 
jurisprudence of, every, civilised. nation, The Roman-Law-as 
Prof. James Bryce asserted, is perhaps’ the most perfect. example, 
which the range of human effort presents, of the application: óf' a 
body of abstract principles to the complex facts of life .and society, 
The Roman jurists assimilated theory and practicé in.a remarkable 
manner. Their theory was so thoroughly worked out as to be fit 
_ for immediate application, and their practice was uniformly: enno- 
bled by scientific treatment. In every principle, thay. saw. an 
instance of its application in every concrete case, the rule whereby 
it was determined ;.and their mastery was incontestable in the 
facility with which they passed from.the universal to: the par- 
ticular and from the particular to the universal. The study-of law, it 
has been maintained by an illustrious German Jurist, is from its very 
nature exposed to a double danger ; we are apt, on the one hand, to 
soar through theory to empty abstractions, and, on the other hand, 
to sink through practice into a soulless handicraft. Roman Law, if 
studied aright as a science, provides an effective remedy against 
both dangers. It holds us fast upon the ground of a living real 
ity; it binds our juristic thought on the one side, to a mag- 
nificent past, and, on the other, to the legal system of many a 
civilised nation. Let me assure you that a discriminating study 
of the principles of Roman Law is of Snestimable value, not 
merely as a mental discipline, but as a broad foundation for the 
“full appreciation of comparative jurisprudence, You owe it. to 
yourselves and to the great profession you desire to enter, not to 
be mere mechanics, but, so far as is possible, to be jurists, and. 
even to be reformers of that law, which is not an invention of jurists 
and legislators but has gown and is blended with the social life 
of the people. When you thus realise the magnitude and nobility 
of the task which lies before you, you will not be surprised at. the 
assertion that the study of law requires and deserves life long atten- 
tion of the most exacting and undivided character. Let’ me, read 
to you the testimony of ong of the most "accomplished workers in 
this field, Joseph Story, Advocate, Professor, Judge, and Jurist: : i 

“ The Law is a science of such vast extent and intricacy, of 
such severe logic and nice dependencies, that it has always tasked, 
the highest minds to reach even its ordinary boundaries. _ But emi- 
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nence can‘nev.er be attained. without the most laborious study. united , 
with talents of a superior order, ` There:i is no royal road ta guide us- 
through its labyrinths, -'These are. ió be penetrated by skill, and 


‘mastered by a-frequént:survéy. of latidniarks:.- It has“ almost’ passed. 


into a.proverb :that- the lucubratiotis: of twénty years: will do little 
more:thàn condùct usito the vestibule: -of ‘the.’ temple ; ; and an equal 
period may well be devoted to exploring: the recessas. y 

- -Be not, however, appalled by the magnitude.of the task which lies 
betore you.:- It is-not inconceivable that after a quarter of a century 
of diligent study. of the science to which you propose to devote your. 


‘selves you will; have a more profound and abiding sense of ignorance 


than oppresses you at the present ‘moment. But you should realise; . 


` at the same. time, that the last enemy we haye to. conquer is -igno- 


we 


rance, the foe that meets: us on the threshold, at our entrance into. . 
life, and ceaselessly- attends us at. every step of-our career.. For- 
tunately, though art is-long.and life is, short, though, the -immense , 
body of'the law may profoundly impress us with a sense-of despair if 
not helplessness there is this encouraging factor that law is essentially : 
a science of principles. The chief purpose of- „lègal education is to: 
impart-to the student a knowledge not of practical details:but, of, 
fundamental prin ciples, to teach him to draw. the right conclusions: 
from the premises. If the student has thus been brought face to face, 
with, principles and. conclusions, if-his’ mind has been illuminated 
by an exposition of their relation to other necessary truths, if he 


bas been conducted down the historic path of social and legal 


evolution until he has reached the present rules of law, he cannot. 
have:failed to absorb and assimilate the.reason of the law. He will- 
then have mastered law as the science’ which helps to eliminate and. 
enforée ‘right and to detect and punish wrong. . Let then the 
student discover these principles from the dry husks of text books, 
statutes. and reports: Let him extract, master and retain'the prin- 
ciples he has ‘brought to light, for his success as a student of law, 
will be measured by..the success which has attended his efforts to 
pursue: this ` process of analysis. and assimilation. Let then the 
student avoid: with scrupulous ‘care that self-deception which is 
‘destructive of all sound knowledge. He may by artful - cram 
delude- his examiners and obtairi admission to his degree ; but let 
him rest assured. that he will never delude, the judge, much less: hig 
adversary ‘who “will. ‘not be slow ‘to: ‘take full- advantage of his pro- 
found ‘ignorance. - He will then-realise, when too late, that if a man 
comujénces practice ‘without a knowledge of the principles « of law, 
he ‘never learns ‘them afterwards, Let him not- seek ‘solace. ‘In the 
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example “df 'men'of ability, who: may have, in- exceptional instances; ` 
attained . distinction,~ though ~ without - liberal “equipment ; their” 
careers-would have been~still more distinguished: their-mark on 
their generation graven still: deeper and their contributions to the` 
wisdom of the world stil! weightier, had they the benefits. of scienti~ - 
_ fic legal training before they -enteréed upon: the arduous’ andres 
ponsible duties that awaited them: ` - Sea | 
“> It is impossible for 1 me within thé time- at my y disposal to baci | 
to you- about ‘other-matters of vital importance, such as the unlimit- 
ed opportunities-of the lawyer for public service and social advance- 
ment specially in the role of judges and legislators ; but let me empha- ` 
sise that the members-of the profession” have been held‘responsi- 
ble for evils which they’have neither brought about nor- sought-to 
perpetuate. It is frequently’ overlooked - that law must be adminis- 
tered as‘it exists, though, as a’ result, a Court’ of justice may, in rare ` 
cases and for the purpose of a particular judgment, be upbraided: 
as a Court of ~injustice. ‘The remedy‘ lies, in very many of such 


.. instances, with the legislature, which, “though - influenced, ‘cannot, 


for manifest ' reasons ‘be dominated~ by men trained in the princi- 
', ples of legal, political and social philosophy. Legislation, it may 
be conceded, must be in-harmony with public opinion ; but it is 
often ‘ignored that the products of the legislature have a strange 
_ vitality and survive on the statute book long after public opinion 
has altered its course. | It is the duty of the lawyer, who has studied ' 
statutes as: documents which’ set out the ideals of society that have 
been strong enough to reach that- final form ‚of expression, to assist | 
in'the change‘as the dominant will changa with the progress of ‘the 
times from century to century. > 
‘Let me remind you finally of the- famous estimate of the legal 
profession, ' made by Lord Bolingbroke,’ as “in its nature the | 
noblest’ and most: beneficial “to mankind, and in itsabuseand ` 
_ débasement the most sordid and the most pernicious.” I shall-not 
pause to consider whether -this - description may not be accurately 
_ applied to many a sphere of human: activity. -I shall only urge 
‘you to make an unhesitating choice of the only honourable of these, 
alternatives. Read at large the biographies of illustrious lawyers 
such fascinating works as-Cambell’s ' Lives of the Lord Chancellors 
and’of the Chief Justices of- England and Lewis’ Lives of the Great, 
American Lawyers. You will feel ennobled by the careers.of men 
. who have risen from the ranks and consecrated themselves ‘in the 
service of society, always striving to aid-in-the world wide -effort to 
‘make law-and- justice -one and: the same.- Let- mein conclusion 


Vou/XXXVUI] © ` THR STUDT-OF LAW. : $78 


+ ‘place before you the ideal of the true- ambition of the- lawyer i in tho 
impressive language: of an eminent judge : 

' To serve -man: by diligent study and true sagen Ei 
_ manicipal law; to aid -in solving -the questions and guiding the 
business of society according to law ; to fulfil his allotted part in 
protecting society. and its members against wrong in enforcing all 
rights and redressing all wrongs; and to answer before God and 
man, according to the scope of his office and duty, for the true and: 
just administration of the municipal law. There go ‘to this ambi- 
tion high integrity of character and life ;: inherent love of truth 
and right ; intense sense of obedience,. of subordination to law, 
because it is law; deep reverence of all authority, human and 
divine ; generous sympathy with man and profound dependence on 
God. These we can all command. There should go high intelli-: 
gence. That we cannot command.: But every reasonable degree 
of intelligence can .conquer adequate knowledge for meritorious 
‘service in the profession’, 
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WORK IN THE LONG VACATION. 


- The following notification relating to the Annual Vacation - way 
issued from the office of the High Court over the signature of the 
Registrar on the 6th August 1923 : 


“It is ‘hereby-notified that the High Court, Appellate Side, 
will be closed for the Annual Vacation rom Friday, the 31st’ 
August to Saturday, the 10th November, 1923, both days inclusive, 

The Hon'ble Mr. Justice Cuming and the Hon’ble Mr. Justice 
Page will sit as the Vacation Judges, except during te following 
Court and Gazetted (Executive) holidays, vız, s— 

Gazetted holiday on account of Monday the 3rd September, 
. Janmasta mi. 1923. 

Gazetted holiday on account of Tuesday the oth October, 1923. 
Mahalaya. 

Gazetted -holidays on account of Sunday to Thursday, the 14th 

Durga and Lakshmi Pujas and to 25th vos 1923. 


Fateha Doazdaham. 
Gazetted holidays on account of Wednesday and Thursday, the 
Kali Puja. ` 7th and 8th November, 1923. 
Court holiday on account of Saturday, the roth November, 
Bhratriditia. 1923. 


‘Notice as to the days on which the Vacation Bench. will sit 
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the ‘hearing of motions and cases-in which “Vakils are engaged and. 


as to the distribution of business, will-be giyen from time to time... 


‘The’ Office of the Appellate Side will be closed for the Vacation 
ahi Tuesday, -the oth. October, to Saturday, the roth November, 
1923, both days inclusive, 


' Such Bench Clerks, Editors, Tankam Assistants ma Typists. 


as may be required. will attend throughout the Vacation, except on 
the Courts sanctioned holidays ang ‘the Gasetted sa above 
jaen Àn 

This has led to grave. misapprehension in some quarters, and it 
has been supposed that no Judge or Judges, other than Mr. Justice 


Cuming and Mr. Justice Page, sitting singly or.together, could. 


hear cases during the long vacation. , That, this theory is erroneous 


is made clear by the fact that the Chief Justice had made the . 


following orders before the commencement of the long vacation. 
- “In the High Court of Judicature at Fort William in Bengal, 

In pursuance of Section ro8 of 5 and 6 George the sth, Cap 61, 
and in pursuance of Clause 36 of the Letters’ Patent of 1865, and 
in pursuance of Section 4 of the Presidency ‘owns Insolvency Act 
(3 of 1909), I do hereby determine that, on and from Friday the 


arst August 1923 and up to and including Sunday the rrth Novem- - 


ber 1923, the Original Civil Criminal and Insolvency Jurisdictions 
of the Court shall be exercised by the Hon’ble Mr. : Justice Cum- 
ing and the Hon’ble Mr. Justice Page and, if necessary, By reason 
of the absence of the said Judges or otherwise, dy any other Judge 
or Judges of the Court. 


High Court, Calcutta, = L Sanderson., 
The sist August 1923. Chief Justice.” 


“Zn the High Court of Judicature at. Fort Wi liam in Bengal, 


In pursuance of the provisions of section 108 of the sth and 6th 
George the sth, Cap 61, I do hereby determine that on and after 
Friday, the 31st August, 1923, up to and ‘including Saturday, the 
10th November, 1923, the Hon’ble Mr. Justice Cuming and the 
Hop’ble Mr. Justice Page, or if necessary, any two Judges of the 
Court, shall form a Division Bench, ‘and hear and determine any 
Appeal, Motion or other matter, in any Civil or Criminal Case 
which mây be brought before the High Coutt, in its Appellate 
‘Jurisdiction or which they shall order to be brought before them. 
Appellate Jurisdiction inchides Appeals from the’ Original Side. 

High Court. | } L. Sanderson. — 
The agth August, 1923. . o+ : Chief Justice.” 


~~ 


- 
- ~ 
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It may. be added that . eae many -years pen it t has been the 
established practice. for :the Chief Justice to make similar, orders, 
for the obvious reason that there .might. otherwise be, in -his 
absence, a complete deadlock . owing to unforeseen circumstan- 
ceg.. 

, Modesty is raot a virtue which i is prized in 1 this democratic age ; 
or else it might well have been assumed. that. Judges of the Court, 
some of them with long -experience of judicial work, would not 
have sat during the long vacation of their own choice and without 
„due authority from the Chief Justice. =. es. - ta, 


“The following characteristic comments on the sabject, made ii 
“Ditcher” in the Capital (asth Yen 1923) = interest some 
of our readers: `’ 

“ He laughs best who laughs last. A simple’ fact onal 
escaped the attention of Bench and Bar alike. It seems improbable 
they could have been ignorant of it. There is an order lying in 
the office of the High Court, signed by the Chief Justice this year, 
as in previous years, which empowers any- two Judges to sit together 
and hear any matter that may come up before the Court -during 
the Vacation. This same order records the appointment of Messrs 
Cuming and Page as Vacation Judges. What Justices Mukerjee 
and Cuming did on Friday, 12th October, “was, therefore, wholly 
logal. e dar x E 

“My readers may be interested to know why the Chief Justice 
this year, as in. previous years, made an order in general terms 
authorising any two Judges to sit together to hear any matter . 
during the Vacation. Nearly fifty years ago a Chief Justice of .the 
Calcutta High Coûrt nominated two particular Judges to sit and 
hear cases during the long Vacation... After he had left India, one 
of the nominated Judges fell ill and became utterly unfit for work. 
The consequence was that all litigation was held up until an order 
could be -obtained from the Chief Justice who was cavorting in 
England. Since then it has been the established. practice for the 
Chief Justice, while naming two Judges as.Judges for the Vacation, 
to add a general clause in his order authorising any two Judges to 
sit together and hear cases during the Vacation. It is amazing that 
the candid friends aforesaid should have assumed that men like 
Justices: Mookerjee, Chatterjee and C. C. Ghose—all of whom have 
been Judges of the Calcutta High Court’ for many years—would 
have sat on the Bench during the Vacation if they thought they 
were ineligible. They knew the practice to which J have. referred, 
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“whereas out  pieċiótis quidnuncs ‘Were'as “blissfully igndrant: as ‘the ` 
geen “fliés they sô ‘resemble. So- muchi for- the latest ‘Mookerjee 
uusurpation of tutoGratic authority,” ; i 
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“It ou fost paisfal ‘duty to: place: ‘on: record: the deaths of Mr.’ 
‘Dadatath Sanyal,-ah’orriament ‘of thé Vakil: Bar, and of Mr. J. G. 
- Apcar, Barrister-at-law, who had a: “better and de, a aaa asa. 
. member-of the,Calcutta Corporation:,; -. - 


.- Mre Sanyal died on the 28th of (October. last at Darjosting mherd 
he: “went on a holiday trip and his sudden death came to us as-a rude 
shock, It is difficult for ,us to estimate . the great loss that the .Vakil _ 
Bar haa sustained by his ‘untimely death. , He was dearly loved by 
young and c old alike and his life would, be an ‘inspiration to us all. We 
beg to offer our sincerest condolences. to the bereaved family. 
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On the ‘tath:of November 1923 a Full Bench of Judges satin the ` 


` -Chig Justice’s Cotirt when fittingreferences were made, both-by" the 
<Chief-Justice and: members of the ‘Bar and Vakils Association to the 
‘death of ‘Mr: Dasarathi Sanyal and Mr. J. G. ” Apcar. 


Mr. S. R. Das, Advocate General -said he regretted to avori fo ` 
annotce- tho death ‘of»Mr. Apcar- who'had been a member of their. 
‘Bar, : Mr.. Apcar: had` been-educted-at. Harrow and Oxford and was 
called to the Bar in 1873: Afterwards he joined the” "Calcutta-Bar 
" -Forimany-yedrs he was was Clerk:to the Crown and in that capacity, 

carried out his duties to-the ‘satisfaction of all concerned.” Buc’ ~he 
e was bettér known. asa member of: the Calcutta Corporation-and the 
history <Of thiat:body was fullcof the’ activities of Mr. ‘Apcar. In the 
1Gorporatidn-he became ‘famous for-his sturdy independence; industry - 
rand his.capacity to deal with all. ‘questions‘connected with-the Muni- 
“cipal! Corporation: -Mre - Apcar was. also for-a time; a member « of 
ithe Bengal Legislative: Council. "He: retired-a few years ago- from 
cpublic:life-and joined this father's firm: On Octéber -28-last-he’ ‘died 
' in: Londomat’ the age :0f74. - ‘By.’ Mr: A’pear’s death - the Bar’ had . 
. lost ‘one of. its ‘oldest*members ‘wad Ro man -of idy independence) of 
= characteér, . e R ste od Th NE ae ant ee » 
-1o Mr: Basanta Kwmar-: Basu, Sine “of thy: Vakili’, Asso 
_ ciation associated | himself: with “évery ` : Word ~that ‘had ` been said z 
Cby:the Advotafe General: . -They recalled "iMr: Apca? not ‘so much 
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‘as a-practitioner-of that Court: but*as‘a Commissioner'of the Calcutta 
Corporation. Every body knew that he (Mi. Apcar) was one.of the 

“most independent members of the: Corporation ` Hè (the speaker) 

“believed that Mr. Apcar- also nêted ‘fot some time as Chairman of 
“the Corporation, 

Twelve months ago i hâd all het in that Court t to -thoiirn the 
loss of five members of that Bar. ‘hat day they were again met 
“to -mourn' the loss öf a wellknown vakil -of that Court. Mr.’ Sanyal 
had died at Darjéeling’ on the’ same . day ' as (Mr, Apcar.'after:a 
“short illness,- “Mr, Sdnyal-was'a’native “of the tdwn of Baranago‘e. 
‘His parents were poor so that he had to contend with - great 
- difficulties in carrying- on “his early educition.~ He joined the 
'Baranagore High School, and, afterwards; the Scottish Chutches 
‘College wheré he graduated. - Ini r893-he ‘became a vakil of ‘that 
` Court, and, since then, he had continued practising in that Court. 
‘Hee had been- one of the most efficiént criminal ‘practitioners in the 
Court in his day, and was, therefore, much sought after by clients, 
+ His arguments were always- concise; and, at times, -his eloquence 
rose to.a very high pitch. But -that was’ not all Mr. Sanyal was 
“also well versed in general literature, in- history, and philosophy, 
‘indeed, he was’ an-assidwous’ student, and- he + (Mr. “Bose) had seen 
‘him reading closely as he took his-walk. Ori revondite subjects he 
‘WAS récognised - authority. ‘As to his personal character his was 
a- most amiable. disposition :- -he had’ no'enèmies’ in that Court. 
Pec ‘ity friends, and he was a- friend to alt- Some twelve 


et S BA a 


`. gears ago he hdd become a) widower, but, although he felt the blow 
+ wéry keenly, le bore up remarkably well He was sure that every one 
vin that-Court would near of Mr. Sanyal’s death with sincere sorrow. 
Mr, Sanyal ‘was unanimously elected vice-President of the 
“ Vakils’ Association last year, and they alif -entertained the greatest 
-‘-respect.for him. '. He had left’ four: sons, the eldest of whom was 
-" 8 vakil of their Lordships’ Court. '' , 

Associating bimself with Mr; ‘“Bose’s - ae Mr s. R Das 
said he had little to add regarding: Mr. Sanyal except that there 
- . were’ two characteristics of Mr.” Sanyal’s’ disposition which he 
“should like -to remind their Lordships of. For instancé, hé did not 
- think there: was another-.member of: that Bar- whose-services and 
‘ aasistdnce were so much at the disposal-of- his friends: ‘as those of 
Mr. Sanyal. ~ Then.secondly, he (Mr. Das) did not remember any 

member of that Bar who possessed such -an excellent criminal law 

library as Mr. Sanyal, excepting Mr, Justice Mookerjee. ‘Their Lord- 


eame ML 


ships had-had once of how Mr. Sanyal had conducted his case, 
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‘Mr Mohini Mohan asad a on behalf of the attorneys, COFTO- 
borated. l 

His Lordship the Chief Justice said that his learned brethren 
and himself had heard with very great grief of the death of Mr. J. G. 
Apcar and Mr. Sanyal during the vacation, and they took that | 
opportunity of associating themselves with everything which had 
been said in that connection. 

Mr Apcar, the Chief Justice sonido had severed his con- 
nection with the Bar some years ago, but had never ceased to take 
a lively interest in his profession and all that concerned it. He 
' belonged to a family which had been well known in Calcutta for 
-many generations. Mr. Apcar bad a reputation for public spirit 
and generosity. “ He was most charitably inclined, but his dona- 
tions were made quietly and with as little publicity as possible, 
His name would live long. He (the Chief Justice) could not say 
more than that his colleaguesand Others all over the world would 
deeply regret to hear of the death of their old friend, Mr. Apcar 

He (the Chief Justice) entirely agreed with what had been said 
regarding Mr: Sanyal, but he found it somewhat difficult to express 
' adequately his sense of the great loss which that Court had sustain- ` 
ed by his death. He was as they all knew, very learned in every 
branch of the law, and tnoroughly conscientious in all his work, 
He was, indeed, a strenuous and able advocate, conspicuous for 
his independence at the saine time he was ane courteous and 
ready to assist with his great knowledge of the ia... His ,>ersope- 
lity, too, was very attractive. He (the Chief Justice) had seen him 
in many difficulties, but never had he seen him, for a single 
moment. lose his self-control. He was, indeed, always good tem- 
pered, no matter how trying the circumstances were. He was respec- 
ted by everyone, and his v ry mimerous friends hada great affection 
for him. he memory 1 Mr Sanyal would long live, and his in- 
fluence, as one of uie lea lers of nis profession, - would not die with 
“him. Tne example which he nad set for strenuous work and devo- ; 
tian to dity would continue to influence those who were called 
on to assisin the impor... funcuon of the administration of jus- 
tice. He (the Chief Jusuce) had the priviege of Mr. Sanyal’s 
“ friendship—a friendship which he valued and appreciated very 
much. They all deeply regretted his untimely death, and would 
be glad if they would convey to the members of Mr. Sanyal’s. family 

“their sincere ABA with them in their bereavement. 





Mr. Dasarathi Sanyal. 
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‘THE PROPOSED BILL TO AMEND- THE BENGAL TENANCY- 
oe E 2 “ACT VIIL OF 1885. "od, 2 ' 


, Thè Committee also haye not seeh ‘thoir way to confer on the Committeo’s 
" raiyat an unrestricted right’ of transfer, but” only a restrictéd right two evils of 
subject to the safeguards necessary “to protect , the’ interests’ of the transfer =. 
landlord and to seciire ‘thé general “welfare of thé agricultural tom- val 
munity.” They . point’ out: "Apart from the’ question of” thé 
transfer jee, the landlord is entitled to objet to an undesirable ‘person 
being forced i on him as a tenant, while it “is ' clearly” not in 
thé. interests of the agricultural community that occlipaticy 
holdings should be bought up by money lenders‘and non agriailisrists, 
and ‘settled on à rack-rent with” the cultivating tenants, who ‘would 
be mere tenants-at-will.” They, ` therefore ‘propose’ to give a 
- Himited occupancy right to all under ratyats of whatevir grade” ~ which: 
in their opinion ““ will‘ to a’ considerable extent’ avoid “the latter 
evil”, and “to give the landlord a right of pre-emption, or’ rather of 
subsequent purchasé from the transferee * * which’ will enable. the’ 
landlord to get rid of the transferee whom. he considers saa 
able,” i 

“Read carefully, the. Report - -shews’ that it is the intetition of the’ + Transfer to certain 
Committee that the raiyat should not - be allowed to transfer his disapproved but 
holding to a- person whom the landlord” will” consider “to be: 
“undesirable” as a tenant, toa money- lender, and to-a “rion agricul- 
túristi” Of ‘the persons “ whom the landlord can have no reasonable 
objéction to’ accepting ‘ax his~ tenant” the: Report mentions "a 
natural “heir or a co-sharer in the holding” of ‘the ` -raiyat But a 
natural heir will have no necessity’ or occasion for purchasing a” Natural heir 
holding which he will inherit afterwards. And ‘a to-sharer is already’ 
2 ‘recognised ‘tenant .1n respect of the holding,’ whether hei is in j 
possession of the whole ot it. jointly, or (separate | portion of it by” 
partition, with ‘the transferor, In’ either’ case, 'thereforé, the” men-" 
“tion is supérfluous.. A“ rival proprietor, „may, by. -purchasing;a Rival proprietor. 
raiyati -holding in -another's zamindari, , put: the: latter: ta great: 
trouble; . Hemayp therefore, be: justly ‘considered'to be-an<“undex 
sirable”-tenant, against’ whom* protection” may “be” heedéd:’ A. 


asi 
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Resident cultivator resident cultivator of the village appears, under the circumstances, 


‘Mahajan. 


Bhadrelokes 


+ 


to be best fitted to purchase -a holding from one of his own class. - 
The money-lenders (Mahajans) and non-agriculiurists are, in the 
opinion of the Committee ‘wrung persons’ to acquire occupancy 
holdings, and purchase by them is “ clearly against the interests of 
the agriculturists”. The Mahajan, however, is a banker with a 
small capital and is quite satisfied with having the money or 
ctop lent by him’ paid back to him with interest in- cash or in 
kind, as it suits the convenience - of- his- borrower, and is never 
eager to grasp at his lands, He is therefore often forced to take 
the lands in satisfaction of his dues. We have no means of ascer- 
taining how many of the daily increasing number of transfers are 
actually made to capitalists big or small, or planters, who belong to 
the non-agriculturist class, but considering the fact that ‘it is ex- 
tremely difficult for the cultivators themselves to eke out the bare 
necessaries of life by cultivation of. the land, they cannot expect 
much profit by investing their capital i in the purchase of agricultural 
holdings, which they. must have cultivated by means of hired labour. 
And in view of the fact that there are, many other ways open: to 
them for much more profitable investment of their capital, they 
have no particular inducement-to acquire-such holdings. There is 
therefore no foundation for the apprehension that the conferring 


`of an unrestricted right of.transfer upon occupancy tenants. will 


lead to a wholesale transfer of their. holdings to capitdlists, planters, 
and Mahajans. Amongst the son-agricu/iural-class are intended to 
be included the intellectual middle dass Bhadralokes. The-dire 
necessity under which. they are compelled to seek for, and pur- 
chase at any, price, the agricultural holdings has already been 
pointed out. To prevent this will be to starve them.and their 
families by depriving them of the means of their sustenance. 
Such acquisition, therefore cannot be detrimental to public interests. 
The landlords and the agricultural class are not the only classes 
that have the sole right to the protection of the State, and the- State 


< ought not to protect them at the expense of the other classes. No 


body has yet said that the landlords as a class require any such pro- 
tection, and those who know the history of the tenantry- of Bengal. 
cannot but admit that they aré really not so helpless as they are i 
sipposed to be (1). If any class stand badly in need of the State aid 


> (1) For Instanicewhen Reg. IV of 1794 enabled the Zamindars.to clafm any 
rates they pleased, to distraint fór rents st those rates,- fhe raiyats met this 
opprestive law by refusing to pay rent [Vide author's “* Occupancy Right=-Its 
History and Incidents”, pp 6o—61 ].—The combination of the raiyats afain about - 
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and protection, it is undoubtedly the educated middle class." Any one 
who appreciates the value and the paramount necessity of intro- 

‘ducing in this country improved system of -agriculture by adoption 
of scientific methods will never speak against the’ acquisition of 

agricultural lands by the intellectual middle-class: i 4 

To discourage the purchase by them of the silt idei 

the Committee-propose to confer the right of occupancy upon “ all 

under-ratyats of whatever grade”, to. invest every person cultivating 


the land wader the Bhag or the Burga system with tenant right, 


and to allow them to have the shares of crops deliverable. by ‘them 
commuted into money. We have already seen” that the “main 
ground on-account of which the non-agricultural class; particularly 
the middle: class. Bhadraloke want to ‘purchase the agricultural 
holdings is for the purpose of making provision for the supply of 
the food grains for their families. ‘This: can be- best secured by 
having the lands cultivated in 44as or under the BAagor the pro- 


-duce rent systems. If all the under-raiyats are to get the right of 
occupancy in the lands they hold, they cannot be ejected from the 
holdings, even after they are purchased, and the practice of Khas 


cultivation cannot be resorted to. If all the cultivators, be they 
tenants.or Bhagidars &c., get the right to have the produce deliver- 
able by them commuted into money, there will be left no chance 
of the Bhadralokes getting the crops out of the lands they will 


purchase. No”better means can therefore be conceived. for prevent- 


iùg them from purchasing the cultivable lands. 
With the regard to the “sight of pre-emption “or rather of subte- 


quent purchase from the transferee,” which the Committee propose. 


to confer-upon the/and/ord, it may be noted that he is?¢he only per 
son who is-given the right to object to the. transferee. The matter 
is left entirely with him. He is eft practically unfettered to raise or 





‘the middle of the rgth century against the indigo planters and their oppressive 
system of indigo cultivation which altogether put a stop to it, needs no mention— 
In 1873 the widespread agrarian discontent in Kast Bengal culminated in serlous 
disturbances in the Pabna’ District, where the cultivators banded “themselves 
‘together to resist the imposition of illegal cesses and enhanced rents, and led to the 


passing of the Agrarian Disputes Act of 1876 ‘asa temporary measure to, meet 


the emergency, and the appointment by Government of the Rent Law Commission 
and ultimately to the passing of the B. T. Act in 1885. - [Vide “Author's above 
Book pp. 97—98]—Very- recently the raiyats of the districts of Nadia, Murshida-- 
bad and Rajshahi combined. against their landlords. The Midaapur Zamindary/ 
Co. Ltd. refused to pay abwab and. to undergo’. forced labour-on low wages: 
(Vide- Speech of. Moutvi Ekramul Huq. M. L. "Cy in the Bengal - Legislative 
Council). The matter has, however, beon happily settled since. 
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Landlord to be 
given unrestricted 
sight of pre-emption 
against transferee. 
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otto, raise the objection against any, and epery transferee, whoever-ha, 
may be,.and . whichever. class-he may belong to.. Even with ‘regard 
to- cagriaulturists,;in whose possession. the Committee desire the hold; 
ings to; remain, no: specific exception | has-been made, and there is no- 
thing in the Report.or in.the, draft-Bill,to prohibit the landlord from 
°°, ‘  objeeting to a purchase. made-by. one of -that class. And though it is 
“errand the intention,of the Committee that. the raiyat should be prevent-. 
., edfrom. transferring, his holding to.a meney-dender or a.non agricultur. 
ee ist, there. 18. nothing, ip the wording -of the provisions of the draft, 
Bill, or of the Report.to prohibit the, landlord from recognising the 
transfer, to either of. them, if the raiyat actually, makes it: Thus, if 
the, purchaser i is an, agriculturtst, the landlord can' veto, his purchase l 


Against 
agriculturalist. 


oe eee tn, 
wor z, } onthe ground, that he is an ‘undesirable. tenant’: and if the pur. 
In favoup.of =. 2 i 
Mahajan or - chaer is a non agriculturist or even a money-lender or a. capitalist, the 
capitalist, landlord may consider him.to.be,a very. desirable tenant, and may. not, 


0 Nga 4 to .have him as his, tenant, whatever-the Committee may think 

to. tl the.: -contrary. And to the, landlord whoever will offer to pay the 

highest, -premium on- transfer will be.the most desirable tenant in 
Validity of transfor Whole world. . M Practically, therefore, the -validity of the transfer will 
sakin Yang to his. be. i ft entirely, to. -hts discretion: and. both the transferor and the 

transferee will be loft completely at his mercy. The Tight thus pro- 
posed, to be given to-the landlord will be a very substantial right and. 
not a mere sham, . Both parties—the , -buyer and the seller—will be 
compelled to satisfy, his, demand in order to avoid the.exercise. of 
pre-emption. by him, and be yill be. able to squeeze as much money. 
as_he likes out of-the. transaction. „And as the. money-lender, or 
a sae S capitalist i isa "man, of substantial means, there. is no hope. that the 
Pan a landlord. will keep him off and. secure the, land to the- cultivator 
kd a a by sxercising the ight against, him. Thus, under the proposed law,. 
the Position. ¢ of the transferee will be „as, Precarious and uncertain 
as it is now under’ ‘the present law, __And_it-will only enable the : 
landlord,to, squeeze more money .out,of, him for. : granting: „him the t 
recognition. as, “a: tenant, - j - 

-Nobody will: therefore care: to oier: proper price for the holdings. 
This ungatisfactory ` ‘tate’ of‘ the: law, instead of raising, will fir? 
ther depreciate, the value of the Tand and of the tenancy tight therein. ' 
Further, the ‘proposed measure, restricting, as it purports to do, ‘the | l 
class of persons | to. whom the ight is to be -given the right.to. transfer. 
his ..holding,. will ; also. iproduce.the .same-result. In: the- Punjab, 
where a .similar law has been.in -force-for some years, .we-get a-lesson : 
which, we. ought: ‘to profit by. ):, There, ‘by the Land Alienation Act, a~ 
landholder ! ‘Sélonging, to. the. _agricyftural ` ipiboiig ` ‘not allowed: tg? 


Deprec‘ating value 
of land. 


` 
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sell his estate to -a non-agriculturist. s Some agriculturist wanted; 
to sell: his lands for paying. up his debts, but .the members: of, tha 
agricultural tribes would not pay mors than Rs. 9000, on, account-of 

which it was offered to a-non-agriculturist, who paid Rs: r6000: for” 
it; Thus, the member of the agricultural tribes, who: are compelled to 
gell their lands without, getting an. opportunity. to sell:to -non-agricul. 
turists, have-to part with their lands at. dow. .prices.and. suffer loss.im 
consequence. The remark ‘Aye Entire Vous’ applies to, ithe above: 
state of’ things and sums up in a-nutshell: the. .effect..of the: whole 

policy of anti-alienation land: laws (1), sIt need. hardly :be stated-that. 
in Bengal it is the non agriculturist. class, who; . by .competinz- for: 
agricultural-holdings, have raised- their. value to: its. presentèpitch:; > 

; In this connection it is also necessary to-point out.that . the ..confer 

ring of the right of occupan:y upon the under-raiyats and- Bhag-chasis. 
must have the effect of considerably reducing. the. value of the occupancy 

holdings of the ratyats. > Under the law; “ as it -now. stands, the 

under-raiyats being easily ejectable,.the raiyat before he sells his 
holding, may resume khas possession thereof,.and :deliver-it to pur: 
chaser immediately on the -sale. So the purchaser: gladly pays the: 
f'l value of the land for. its price, -If; however,.the under-raiyat 

gets the occupancy right, the raiyat ig deprived of the right to have 
Akas. possession of the land, and must remain satisfied with-the-rent. 
payable to him by the under-raiyat: ` And. thus he will only have 
the right to realise the rent from the under raiyat left in him which: 
he. can sell. - The purchaser will thus get- by. his .purchase‘nothing- 
more: than that right. He will; therefore, calculate the value of the 
land he wants to buy on the. basis of ‘the amount of ithe yearly rent 
realisable from the under-raiyat, which must. be -considerably, lesg 
than what he will pay if, instead of that right,.Hejgets the: -land its 
self by bis purchase. Thus, at- the present day,; an occupancy, 


holding : sells usually at Rs, roo per; Bigha.” -The price ofa holding’. 


of ro: Bighas is Rs. 1000. The ‘ugual ;Vagay -payable ..to. the: 
zaminder being 2- p. c. on the-price, ¡the purchaser-deducts it (i.e.- 
Rs, 250), from the pri ce for subsequently .paying it to the zamin-. 
der, and the raiyat gets “Rs. 750. by the..sale. -Suppose ‘there 
isan ‘under-raiyat on the holding. with a right, ‘of, occupancy and- 
paying tothe raiyat d-yearly money rent ‘of,sky; Rego: ~The rai- 
yat has to-pay to his- landlord Rs. re; on account of the,annual, rent. 
of the holding. He.thus makes axprofit of Rs -20 only per year. out: 
of the land.’ The price of-hig interest, in-theland will ithus-be'{cales 
lated at twenty years’. profit as is.ugually.: ena) ‘Rs. 7 400: Toni 
TAD The “Bengale”; dated tho 16ih March, 1916. net Nt fato aa 





Conferring of 

occupancy rights 
on under-raiyats 
and Bhag-chasis 


Its effect same. 
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Right of 
Commutation given 
to under-rajyat and 
Bkhagidar—\ts 
effect same. 


Loss of part or 
whole of Nara to 
landlords, 


Transferable 
occupancy right 
given to undere 
raiyat. 


Land will change 
hands without 
reference to 


Jandlord. 
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this amount es p.c. of it, #¢. Rs. 100o; must be deducted for the’ 
Nasar to be paid to the Zaminder. The vzmet will thus wae only 
Rs, 300 by the sale, 

~ This is on the assumption that the present-day craving for land 
continues. But considering the fact that the purchaser will get noth- 
ing by his purchase but rentfrom the land, the non-agriculturist 
class, who want the land mainly for making a provision for the food- 
grains required for their family, will not find it at all profitable to 
purchase it. And, if the under-raiyats and the Bhagidars also are 
given the right to have the produce payable by them to those from 
whom they hold their lands, commuted into money, no one will be 
eager to acquire an agriculture holding. The combined effect of 
both these measures will be that such holdings will cease to have 
any value at all. - : 

“ Tf that is so, the /andlord will ah Jose the. farses amount of pro- 
fit that he bas now been ‘making out of the Nasar realised by him 
for recognising the transferees as the tenants in respect of the hold- 
ings purchased by them. For the Nasa being calculated at a certain 
proportion of the price for which it is sold, the lower the price 
less will be the azar recoverable by him. But apart from- that, 
there will be every risk of his Josing the whole amount of Nasar 
altogether. For under the proposed conditions, the sud kase will 
be a far more advantageous and preferable arrangement to an out-and- 
out sale from the points of view of both the intending geller and the 
purchaser. In the case of sale, there is the risk of preemption’ of 
the landlord, and-the consequent Liability to pay some amount to 
him, which will have to be deducted from the price of the holding. 
But in the case of a sub-iease, all of these may be avoided. Further, 
in the case of a sub-lease, the lessee will always secure the occupancy 
right, even though the lessor may not have acquired-it, whereas in ` 
the case of a sale, the buyer cannot have the occupancy right unless 
the seller also has got it -himselTf. Rage 

The same right of #ansfer is proposed to-be given to the under- - 
raiyat or Bhag-chasis who are also going to be invested with the ` 
right of occupancy. If he transfers his holding,his immediate landlord 
will get the Wagar from the transferee, and the superior landlord will 
get nothing. TZheland will thus pass from kand to hand without any 
reference to him. By the sub-lease also the landlord will be prevent- 
ed from avoiding an undesirable person occupying a land within 
his Zemindary by the exercise of the right of pre-emption. 

_{ ‘The proposal’ of the Committee therefore can do no good either `. 
to the raiyat, or to the transferee, or even to the landlord. What fs 
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wanted ts to-confer upon the-ratyat an unrestricted . right of transfer 
over their holdings without. any reference to landlord. | For the 
grounds on wbich the right was restricted formerly no, longer exist. 
“The. landlord's right; if he has “any, may: be well safeguarded i if he. is 
allowed a certain /Vazar in each case of transfer which- should never 


exceed 25 p.c. but should not-be less than 1334 pe. of the- sale-price. i 


-` , The law of inheritance prevalent i in „the country, both amongst 
the Hindus and Mahomedans, entitles the several heirs of the tenant 
to inkerit the holding jointly, They thus , become joint tenants and 
liable to pay jointly the entire rent in respect of the entire holding: 
But the landlord often experiences very-great difficulties in ascer-, 
taining all the heirs of a dead tenant ina holding, ‘especially. whén 
he is a Musalman.- And under the law as it ‘now stands, a :decree: 
obtained by him ina Yent-suit cannot ,operate as a rent decree, and 
“asale of.a holding in execution -of a decree ‘obtained in~ that 
suit may subseq ‘ently be held to be invalid as ‘a rent sale, on the 
ground that a small absentes co-sharer (tenant) was omitted from the 
swiz,”. and the holding itself cannot pass to. the auction-purchaser,' 
but simply the right, title, and interest -of the ahi :debtors in it 
passes to bim. . . ; rr? ; 4 ; 
~ To remove this difficulty shies donaa onie that “Rach 
tosharer -tenant should be -jointly and severally liable. forthe rent, 
With the result, -as at present, that a decree in a rent-suit purport- 
ing to be brotight a the entire body, of tenants would.be.a 
rent-decree”, . a. wee i ayes 

With regard to this, it should KG borne in mind fat where the. 
contract of tenancy. was originally made with a single person and he 
dies, Ais Acirs jointly constitute a single body of tenants,-and thus 
their ability isa joint liability. AJN the heirs, -therefore, must be 
sued, if the landlord want to have a:rent. decree against the holding.’ 
Where, however, the contract of tenancy is made with several pérsons, 
their liability is joint and several. In such a case, each one-of themi 
is liable for the entire rent, and any. one of-them -may be sued for 
it, “In the second case, the landlord has no. difficulty, but the ten~ 
ant whom he sues:for rent and who is thus compelled to ‘satisfy-his’ 
decree, has- to undergo the risk, trouble, and -expenses of-a litiga- 
tion with his cosharers. But that -is incidental to - holding’ 
properties in common with others, and there is no help for it, “As: 
regards the first.case, it must be admitted that-the landlord -often: 
finds it extremely difficult to find out all (of the-largé tiumber) of the 
` heirs of a deceased tenant, many of whom may ‘not be: 'tesiding in 
the village, nor.în possession.of the. holding,- and those who possess 
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it may ‘have avery ‘small ‘share,’ But. those who’ think ‘it is" the 
diity of ‘the latidlord to’ ascertdia‘all'the ‘persons who have acquired’ 


` aif interest in“ the’ holding - by succession, must not’ forget‘ that 


ihe teniints are! as much bond to seek out thé landlord and to pay to 
Kim the reni due for the holding in- which they claim a i right or 
interest.’ Büt “tinforttinately the trend ‘of High Court decisions has 
been to ighore chia eae “thie | tenant's - duty> to the landlord; wane 
Whenever 2: person diès <theré-is always a scramble amongst ‘hia’ 
heirs ‘for géttińg their- shares-in‘ the-assets left by him,- and'as in ‘the’ 
cise of the’taiyat‘or undér-raiyat: ‘his: holding ‘is the most- important’ 
portiow theredfethere is-no reason why each of his heirs should not 
arrange ‘for the notifying? tothe landlord’s sheresta his ‘joint 
succession tothe Holding‘on “his: death, and thereby secure his i int 
heritance: against the fraud not’ only! of ‘his co-sharers but also of the 
landlord's agent: The Bengal Tenancy’. Act lays dówn the’ proce- 
dure for such notification tin the cast of pérmanent tenures. : "The. 
Committee have, however, proposed: a simplified procedure in’ 
connection ‘withthe transfer -of such”: tenures. -And- it’ seems 
that if these provisions be extended to or still more simplified’ pro: 
cedtiré prescribed “for ‘the notification of successions to holdings, 


the above difficulties of the landlord: will be rémoved without throw- 


ing any-heavy responsibilitiés upon the raiyats. : And -it should ‘be’ 


“laid down that in.case'of: failure'on - the part of all-or ‘any of them 
to notify the succession, a decree for arrears ot rent would operate, 


as arent decree’. ` 

Instead: of making, such a ‘proposal: the Comittee sugeést 
that a decree for arrear'of: rent obtained against the ‘“‘defendants' 
whose shares in- the terlaricy4 aggregate’ three-fourths: of the total’ 
would be a rent-decree;-in other:cases, .it would be “a'money-decrea 
binding only on the-patties to ‘the suit ” ‘They “have adopted -the’ 
fraction:of sAree-fourths; because” ‘théy “consider that any‘ landlord® 
may ‘reasonably be expected-to ascertain the owners of thiee-fourths- 
of the shares of-aay tenancy under'him”, This appears to us to a be: 


a clumsy device to avoid the difficulties stated above, . . ~* 7. ° 


.- Asin:the case of the; tenants, thé same law of ‘inheritance en- 
titles ‘several. persons to-claim as heirs of a-decéased landlord to-in-’ 
herit the Zamindary &c. They thus become joint landlords andi 
bound to; realise -the rents due: from: the common “tenants jointly.: 
This; causes: great- inconvenience not oñly to the nih sa landlords 
but also.to, the-tenants: ~ 


“The ificulies of-the cosharet landlords in realising their ind 
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vidual skares of reits due to them through the Courts” are too oe 
well-known A decree obtained by a co-sharer landlord for arrears 
of-rent due on account of his share only has not the effect.of a rent- 
. decree, but only that of a. mre mon y-decree, and the tenure or bold- 
ing in respect of which: the arrears are due does not pass to'the ~ 
auction-purchasér at the-sale in -execution of. such.a decree. . This 
worked great-hardship to the co-sharers:as owing to the. il-feeling 
usually found to exist amongst them, it is-often very difficult, if not 
impossible, to getiall of them to join ina: suit against their common 
tenant er tenants. Further, a large body. of: landlords, “who collect 
their shares of rent separately, are not in a position to know the 
amount of rent due from the tenants to their co-sharers, and a decree 
obtained by them for'their shares only has. also the same effect. 
The system is further open to the objection that it exposes the ten- 
ants to the. trouble: of several successive rent-suits brought against 
em by different-co-sharer landlords. . 
‘Section 148A added to B. T, Act of 1885 removed in part ale Effect of 148 A, B. 
the difficulties.of landlords. It empowered: a single co-sharer to reese 
gue for the rent due to all under the circumstances stated above, im-. 
pleading the others as fro-forma defendants, and.the decree obtained 
by him in such’a suit against the principal defendant—the tenant 
for. his own share only would have the effect ofa rent- decree, 
.. But the other co sharers are left ‘free to obtain similarly -separate 
rent-decrees—-each in respect of his own-share of rent- There would 
> thus be several rent decrees against the same tenuré or holding for 
arrears of a single year. This created great anomaly and -left- the 
rights of thie auction-purchasers at the successive: execution- pe ‘in 
complications and uncertainties. ` i 
The Committee, ‘therefore, propose to -allow a coaie landlord Committee's 
“to bring a suit for the arrears of rent due to him alone.” ln súch PP och Spores 
a suit, the other co-sharers should be made parties as defendants. 
And if they do not appear and join as co-plaintiffs, the decree 
passed in that suit would be “a rent-decree valid against the entire 
tenancy ", while “any decree,” which the other co-sharers ““ may 
subsequently obtain for rents due to.them at the time of the insti- 
tution of the case would be a mere money- decree.” This will no 
doubt go a great way to remove the difficulties and complications 
-~ referred to above, : 
Under the present law, joint landlords must act ide in all Above principle 
matters which “the landlord is under the Act required or authorised = ie ae. 
“to do,” This also works similar hardships. And the principle under- 
, lying the above amendment is proposed to be extended to these cases, 
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“ These are suits for ‘ejectment, suits’ or applications for the alter- 
ation of rent, and applications for the determination of the incidents 
ofa tenancy, applications for the appraisement of produce, regarding: 
improvements, for measurement, for records of privaté lands,.for 
declarations under Section 180 (3), and suits under séction 106.” 
Tenants often find it~ difficult to approach their landlords, where- 
there are a large number of en for many matters connected 
with their tenancies,” -°= : P ra 
„To remove this, the Committee propose the saboun caf å 
i Common Agent” to act`on hehalf of co-sharer landlords. - The 
matters for which they will have to be appointed are: "for the receipt 
of notices of transfer and for the realisation of: the transfer fees, and, 
if the landlords desire it; for the realisation of rent also.” . , 
In many cases of small estates &c. there is often such a large 
number of co-sharers that their profits are too small io enable them 


"to maintain an officer like the. one proposed. Persons likely to be 


available for the purpose will come from a class who are not expect- 
ed to be scrupulous in their dealings with their masters, and they 
will not fail to take advantage of the dispute amongst their co shares 
(which unfortunately is too common) and their helplessness, parti- 
cularly when they are females and minors, to defraud them. The 
result will be a /arge crop-of attount suits to be brought against them 


‘which will be ruinous to the small landlords, The appointment is 
‘to be made in connection with all matters concerning the transfers 


of holdings. ‘The procedure proposed for fecilitating tha recog- 
nition of transferees by the landlords is too cumbrous. The more 
simplified procedure laid down in the proposed Bill regarding the 
transfer of tenures may be adopted it all cases, with this difference 


“that the matter should be placed within the jurisdiction of the Civil 


Courts, and not the Collectors, (Ta be continued). 
, Raéharamon Mookerjee, ` 
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“sae “LLORD-HALDANE ON THE INDIAN BAR. 


a Eòidence before tha Indian Student's Committee, 1922 


“The attention’ of the witness was called to the question of law. 


etudents-and it was pointed out that the difficulty raised by the law 
students was “mainly “as “follows They contended that the legal 
education i in ‘India: was very good, some’ ‘thought better than in this 
country,’but-when they ‘became qualified vakils in India they were 
not allowed, with but few exceptions, to practice in the. High Court 
‘which were‘reserved for barristers. They came to, this country 
ee get- called to the.Bar, and after. passing an examination which 

was less stiff then the'one they had already passed in India, they 
went back and took precedince over their own countrymen who 
had remained, =~ ip 

“On this Lord Haldane said :— . 

This is a subject to- which: my attention has Been directed , for 
“some years, ‘and ‘rightly. or. wrongly.. 1 have come to a very clear 


“m 


` conclusion ‘about it—clear to myself, Before you settle whether you 


are going to decide in favour of an organisation or against it, you 
must ask yourself the purpose for which the, organisation and the 


education which it gives exist. The purpose.here is obviously to 


‘produce the best Indian lawyers you can, advocates and people who 


‘can‘fill judicial positions... That turns prima. facie on the training 


that you’give them. Every‘system of:jurisprudence has, its own spirit 


-and‘charactér, and. is: different-{rom every other. There are certain 
“foundations on which all legal- training ought to rest, foundation 
which belong “to. jurisprudence..rather than -to law, that i is to BAY, , 
“to the science which is-‘akin to ethics, bút which is. only parallel 


‘to'ethics,; which is at the foundation of all law. Our, best writers 


nowadays on these foundational subjects came from the Univer - 


sities, men like Professor. Dicey ‘and. Professor Pollock and Profes- 
sor Maitland. - The text-books here are getting to be more and more 
masses Of digested authorities without much reference to principle, 
and it is getting to be more and more., serious, because in the old 
days, when our system of Jaw. was founded entirely upon the Eng- 
lish common law, which was a very scientific system in one way but 
& very unscientific system in other ways, a highly technical depart- 

ment of knowledge was created, in which men who trained them- 
selves in these teebnicalities became masters of their craft and used 
to write beautifully. Now the whole field is so obscured with deci- 
cions and statutes and other details that within the purely‘so-called 
proper legal study of English law you can get very little. You have 


to turn to the foundations: of jurisprudence,’ which are emerging 
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more and more by very necessity, and it is the great - -text-writers <->. F 
who come. from the: Universities,. where the atmosphere is-, wider- rw 2 
than that of any particular system of jurisprudence, who are giving... Mb 
us. what is best. The yelevance of. that is that when you, go to India.. 4 
what you want there, too, is the double stage. You want, first the, = o 
-training i in jurisprudence. I have conveyed what I mean by jurls- e 4 
prudence as distinguished frofn mere law, Then you want they: . 3. 
training in law and practice and the spirit of the Courts. The. first, a : id 
is‘no ‘doubt very" much the same as what we should have in | Englind:..- eet 
It'is not quite the same because anybody who has.been trained for -; ~ 
the Indian law, even in its foundations in the jurisprudence which- 7 e 
has-to precede its detailed study, ought to have his mind enlarged ` a ee 
by getting rid of a great many notions which an English lawyer- has, - $ 
and a great many others which a Hindu lawyer, ‘for instance, has.. a o 
The difference of principle which emerges in Indian law ought to be ~y - 
something of second nature to him as certain principles of ‘western, zs `] 
system are òf seċònd nature to us, That naturally affects-to some.. = ~ 
extent the atmosphere of the school.of jurisprudence in .which--he- - ; 
studies, but that school 0f jurisprudence can be put up toa standard ga { 
which analogously is as high.as inthe other case, But when you. shave I Ma 
done that, what is the next training.” Here young men come from the, +y- 
Universities,when they have been imperfectly trained in jurisprudence | =. _. 
“because very few of them have as much as they should, Then they - pe af 


come to the Inns of Court, where they are not sufficiently instructed ; 
in these foundational things. There is some teaching in it. They learn. | c 3 
about thé rules and about the statutes. and about case law and all, — 
about what-happens in an English. Court of Justice, and to fill up the : z 
interstices of that extremely miscellaneous framework they go into. : 

the chambers of-a practising barrister to.pick up what they can pick. ;. 

up. Itisa training which is the only one we have got for.an eG _ i 
lish barrister, but it, is by no means perfect, and some of us want ~ 
very much to see it improved. It isa totally wrong training, in, 
my view, for an Indian-student. Why does he pursue it when he, 
is going to the Calcutta Bar, say? Because he will find-that a barris- , 
ter called: here takes precedence.of-him, however distinguished. his. i | 
position may be asan advocate. He may be the most. foamed cae 
vakil possible, but he -has not a look in; he is-behind in point of- oq. ° 
precedence. The -reason does not-rest. with people here, it,rests, -&- 
with India,. and I have never been able to -understand -why.India,, = ag 
-has not put it right-longago, India ought to call toits own Bar; -g > 
it ought to call- men to the position of barrister; -it ought. to create . o 

its own King’s Counsel. -If anybody. says that that is an innovation, i: 


~ 
wu 
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~technical and artificial rules which governed those things and 


“~ 
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-my finéwer' is that’ that is what the whole of the’ -Doininions do, 
with the exception-of” that-country called ‘India. | I sit daily in the. 


Judicial Committee™of thé- Privy: Council. “We have counsel of 


every nationality and from every part’ ‘of the globe where the British 


Empire extends appearing before us, and: ‘they take precedence ` 


according to ‘their precederice in their own Courts. If there is 
somebody who. ‘has been made a King’s Counsel in, we will say, 
Manitoba (because even the Provinces of Canada make their-own 
King’s Counsel), he takes precedénce of a King’s Counsel made here 
and leads him in"the argument at the Bar. So it is with everybody. 
We should hear a vakil or anybody who has been called in his 
own country, but when it comes to precedence we-look to see who 
is analogous to what. I do not see why an Indian student should 
have to come over: here to get what seems to meto bea much 
worse’ education for his future ‘calling in life than be would get if 


he pursuéed-it oùt in India. It is all” very well, you know, buta 


training in- an English: barrister’s chambers, even if you cam get 


there, is imperfect if you are going to the Indian Bar, First of all. 


there. is much less chance: of training there than there used to be. 
In the old days’ thefe was a vast number of papers which were sent 
to counsel to settle—not only ‘deeds, but pleadings and petitions 
and -80 on; ‘and itwas ‘a fine discipline’ mastering the very 


drafting’ proper documents, even if you were going to ‘Practise in 
some remote region with another system, But-there is not much 


. of that now, and what there is has become more and more- conven~ 


tional to the English Law Courts. The Indian student studying i in 


our Courts here seems to me merely to get his mind poisoned ° 


against what he might imbibe profitably-if he went to India. He 
would do much batter‘to readin chambérs in India and to be: called 
in India. It-would be:well to get rid" even of the degree of vakil if 
you could tind have one profession with; seniority if it, and make 


your own King’s Counsel. Then you will be delivered from this very - 
bad system of ‘training; which.is-bad bécause theré are not places in 
barristers’. chambers even ‘for English students. The’ Indian 


student has very great difficulty in getting in. lt is as bad a 
system as-it is possible to conceive.” 


In‘ reply to questions on the matter the witness said he considered 


that the’ yalué of reading in chambers was very much exaggerated ; 


he didnot think it could’ be dispensed with- because it was the | 
only way of getting “in contact with what happened every-day, but 


it was ‘not ‘an adequate way of'getting into contact. - 
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Kh the’ proposals that he had made were carried ‘out it would be a- 


; gieat relief to the Inns of Court, and he did not think there- would 


Be any objection or difficulty so far as the legal authorities in this 
country’ were concerned, -‘Indeed, he thought they would be much 


pleased because-they‘felt- they were not providing -adequately foro 


the Indian students,” It was-a scandal -that they should come ‘here - 
and eat dinners and not have the chance of doing ne else: but - 
hear lectures and wander: about the Courts. a Be ae 
Asked as to a statement that” it was necessary to have an element 
of the English Bar in India in-order to raise the- standard-of honour” 


Judicial Committee of the Privy Council and had -argued in a great 
many Indian appeals when he was atthe Bar, The:more hé had 
seen of it the more he was impressed with the grown character of the 
Indian Judges. The standard of -legal knowledge shown vin‘their - 
judgments was very ‘high. He would like to mention that there 
was more of a disposition to be technical in the ‘native judgments 
than there was in the white judgments. That -was the result ofa 
shorter history, but it was-all working out, right. He thought that 
the prestige and honour of the Bar in India might with. ane: 


- safety be-left in charge of the High Courts in India. 


Tt was-pointed out to the witness that in order to creat an 
Indian Bar there would have to be control in India; and conditions - 


-might be set up in India for: English barristers prepaiatary: to, their 
„practising there. He considered that they should be admitted ad 


eundem, without any, more proof than that.they had, been, in prac- 
tice and were proper persons : that was what was done ri ca 


else inthe Empire. | | c: d 


- 


‘and industry, the witness said that he had sat for along time on the © 


, Asked as to his adyice- A EA Indian © daa “into. 
touch with the intellectual and other activities that were. going ‘on - 


in the.country, the witness said he-was adverse -to students wander- 


.ingabout and sipping honey from different flowers. It was put to 


hjm that.there was probably more done in this country than i inany 
other. by private enterprise, charity, &c., and that one of the most 
remarkable features was the. amount which was done by private 
individuals quite apart from state assistance, whereas in India to- 


‘day (apart from those who would not hava anything: to do with . 
Government at all) there seemed to be a, marked tendency through- 

out the whole of public life to look to the- Government: for every- - 
thing. < lt might therefore-be desirable to bring Indians into touch , 
with some of these movements ‘so that-they- could see what Was , 
being done here in that way,:and then they would go back to India 
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_/ with the feeling that there were- things to. be done by private enter- 
. prise, and that it was not necessary to ask the, Government to do 
- everything. - T : wes 
l Lord Haldane conaidered that. this was very- true; and ‘Bhat one 
of the great qualities in this ‘country ” was - the ; -self-reliance of the 
“individual. He might not have “thought things out-or, prepared for 
them, but for-getting himself out of tight places he was unrivalled. 
The reason was that English people had-trained themselves for gett- 
“ing out of their difficulties’ all their~ lives, -He instanced the way. in 
which the co-opérators had -got out of a’ difficulty by making a vast 
“organisation which was beautifully run. It had been done by iridivi- 
duality” and character, which had required-no, particular ability” and 


nothing ¥ very remarkable ; but the-history of the co-operative move ` 


-ment and of some phases of the Trade Uniòn movement was An 

' extraordinary: illustration of how here even the working -classes did 
not want:to rely on the State.- A great déal of the- Englishmen’s 
education he gave. himself, and for this reason his‘institutions were 
-not always suitable for people who came from a distance. l 


— The witness considered that Indians should, however, use their 
_ opportunities during vacations to see something of the movements, 
It was a very good thing to see summer schools at the Universities 
where ` representatives of the working classes came to imbibe the 


`=- atmosphere of the “Universities. They should also see ‘the work of 
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_all sorts of bodies which were ‘spreading the influence.of the Univer- 
‘sities extramurally into the ‘industrial: regions ‘and the way in which 
'- workmen and workwomen came to study and to expénd themselves. 


` Asked further as regards the creation | of an Indian Bar and 

| whether the High “Court - should continue to -enroll advocates, 

‘or whether this should bè left to 8 Council of ‘Legal Education, 
Lord Haldane said : ~~ | 


“Call your “barristers and make your own barristers. The 
High Court is not an administrative body. Set up your Council 
for call to the Bar and a Committee to superintend legal education. 
Say \ ‘to the. student: ‘You must come witha degree from the 
University; —the. Bar being treated as something post-graduate 
to-that. ‚You must then show that. you. haye studied practically 
„with the vakil or with somebody at the. Bar—Just as here, -and you 
must also. show. that you are qualified in the various systems 
of.law which you know.” 


- All questions of legal duen control. KA dand ` 


5 “isciplinary action should by transferred-to- that: ‘body, - 
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` ‘Questioned regarding. the precedence which ‘barristers of thè 
-Inns of Court took over vakils: in India, the witness -said. he did -| == 
not like it, Some of the-vakils ‘were very able men and were put. 
-at a. disadvantage ; he would like to see people whos pleaded in |. | 
_ Indian ‘Courts all barristers. In Ontario, for example, you would } l 
find-.a firm which was a firm of barristers- and solicitors-; they, 4 
were probably: all barristers who divided themselves into two [4 
groups, He thought that was a better system. He would place all 
‘vakils and barristers on the, same, footing. There was only -one 
_ real safeguard, and that was. to have an esprit de corps. among the 
- Bar, and’ _a high standard of honour that would: search out- and f 
- repress iniquities far better than any ‘amount, of technical rules, - |= fom 

Asked whether he considered. it desirable to-remove the.clause 


w 


-i which said that one-third. of the judges of the High Court i in India ` Ps 


‘should be barristers, the witness said that he thought it was quite ee 
right if; the: barrister was- a person created in India,. but wrong if < a 
_-he had to come hereto become.a barrister. The present ‘provision E 
might bə, deleted from ‘the Goyernment of India Act, but it would. | 7- 
_ be-better to take poner to call. people to the Indian Bar and. then. E 
it would be alright. ` ; A 4 

In reply. to a question whether vakils ‘were not permitted. to 
appear before the „Privy Council, Lord Haldane said: that ‘they | : 

. were so allowed. ` If anybody -said to them that he was duly f- 

qualified to appear in a Court of Law in India, the ‘Privy Council | * 
would say, that he was duly qualified to” appear before them. 
They did not listen to technicalities, and he Was. not aware -0f 


~ only a member of’ the English Bar could appear before - thé Privy- | 
Council, and he did "not: think they would . ostanek sich, a 


' precedent now. 
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